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JUSTICES 

OF  THIS 

SUPREME    COURT 

DUBING  THE  TIMS  OF  THBSB  REPORTS.^ 


EDWARD  DOUGLASS  WHITE,  Chief  Jitsticb. 
JOSEPH  McKENNA,  Associate  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justicb. 
WILLIAM  R.  DAY,  Associate  Justice.* 
CHARLES  EVANS  HUGHES,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
JOSEPH  RUCKER  LAMAR,  Associate  Justice.' 
MAHLON  PITNEY,  Associate  Justice. 
JAMES  CLARK  McREYNOLDS,  Associate  Justice. 


THOMAS  WATT  GREGORY,  Attorney  Genbrau 
JOHN  WILLIAM  DAVIS,  Solicitor  General. 
JAMES  D.  MAHER,  Clerk. 
FRANK  KEY  GREEN,  Marshal. 

^  For  allotment  of  The  Chief  Justice  and  Associate  Justices  among 
the  several  circuits  see  next  page. 

'  Mr.  Justice  Day  was  absent  from  the  bench  on  account  of  illness 
from  January  3, 1916,  untfl  after  the  publication  of  this  volume. 

'  Mr.  Justice  Lahar  on  account  of  illness  did  not  take  his  seat  upon 
the  bench  during  October  Term  1915.  He  died  at  his  residence  at 
Washington  on  January  2, 1916.  See  page  iii,  239  U.  S.  Further  ref- 
erence to  Mr.  Justice  Laiiar  will  appear  in  volume  241  U.  S. 

On  January  28, 1916,  President  Wilson  nominated  Louis  D.  Brandeis 
of  Massachusetts  to  succeed  Mr.  Justice  Lamar  deceased;  he  was 
confirmed  by  the  Senate  on  June  1,  1916;  his  commission  was  dated 
June  1, 1916,  and  he  took  his  seat  upon  the  bench  June  5,  1916. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

ALLOnCENT  OF  JU8TICES|  OCTOBSB  19,   1914.^ 

Obdeb:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  adjournment  of  the  last  term. 

It  is  ordered  that  the  following  allotment  be  made  of  the 
Chief  Justice  and  Associate  Justices  of  this  court  among 
the  circuits  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz.: 

For  the  First  Circuit,  Ouvbb  Wendell  HoLifEBy 

Associate  Justice. 
For  the  Second  Circuit,  Chables  E.  Hitohes,  Associate 

Justice. 
For  the  Third  Circuit,  Mahlon  Pttney,  Associate 

Justice. 
For  the  Fourth  Circuit,  Edwabd  D.  WmrE,  Chief 

Justice. 
For  the  Fifth  Circuit,  Joseph  R.  Lamab,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate 

Justice. 
For  the  Seventh  Circuit,  James  C.  McRetnolds, 

Associate  Justice. 
For  the  Eighth  Cux^uit,  Willis  Van  Devanteb,  Asso- 
ciate Justice. 
For  the  Ninth  Circuit,  Joseph  McKbnna,  Associate 

Justice. 

>  For  previous  aUotment  see  234  U.  S.,  p.  iv. 
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GASES  ADJUDGED 


SUPREME  COURT  QF  THE  UNITED  STATES 


AT 


OCTOBER  TERM,  1916. 


BRUSHABER   v.   UNION   PACIFIC   RAILROAD 
COMPANY, 

APPEAL  FBOlf  THB  DISTRICT  COURT  OF  THB  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  140.    Aigiied  Octobor  14, 15,  1915.— Decided  Januaiy  24,  1910. 

Under  proper  averments  a  stockholder's  suit  to  restrain,  a  corpora- 
tion from  voluntarily  paying  a  tax  charged  to  be  unconstitutional,  is 
not  violative  of  Rev.  Stat.,  §  3224,  and  the  District  Court  has  ju- 
risdiction to  ^tertain  the  action.  Pollock  v.  Farmer^  Loan  dk  Trust 
Co.,  157  U.  8.  429.  . 

In  this  case^that  of  a  stockholder  against  a  corporation  to  restrain 
the  latter  from  voluntarily  paying  the  income  tax  imposed  by  the 
Tariff  Act  of  1913, — ^the  defendant  corporation  notified  the  Qovem- 
ment  of  the  pendency  of  the  action,  and  the  United  States  was  heard 
as  amicus  curioB  in  support  of  the  constitutionality  of  the  Act. 

The  Sixteenth  Amendment  was  obviously  intended  to  sunplify  the 
situation  and  make  dear  the  limitations  on  the  taxing  power  of 
Congress  and  not  to  create  radical  and  destructive  changes  in  our 
constitutkxnal  intern. 

The  Sixteenth  Amendment  does  not  purport  to  ccmf er  power  to  levy 
income  taxes  in  a  generic  sense,^  as  that  authority  was  already  pos- 
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sesBedy  or  to  limit  and  distinguish  between  one  kind  of  income  tax 
and  another;  but  its  purpose  is  to  relieve  all  inccHne  taxes  when  im- 
posed from  apportionment  from  consideration  of  the  source  whence 
the  income  is  derived. 

The  Income  Tax  provisions  of  the  TarifiF  Act  of  1913  are  not  uncon- 
stitutional by  reason  of  retroactive  operation,  the  period  covered  not 
extending  prior  to  the  time  when  the  Amendment  was  operative; 
nor  are  those  provisions  unconstitutional  under  the  due  process  pro- 
vision of  the  Fifth  Amendment;  nor  do  they  deny  due  process  of  law, 
nor  equiEil  protection  of  the  law  by  reason  of  the  classifications  thiBrdn 
of  things  or  persons  subject  to  the  tax. 

The  provisions  for  collecting  income  at  the  source  do  not  deny  due 
process  of  law  by  reason  of  duties  imposed  upon  corporations 
without  compensation  in  connection  with  the  payment  of  the  tax 
by  others. 

The  uniformity  of  taxation  required  by  the  Federal  Ck>nstitution  is. 
geographical.   KnowUon  v.  MoorCf  178  U.  S.  41. 

The  Fifth  Amendment  is  not  a  limitation  upon  the  taxing  power  con- 
ferred upon  Congress  by  the  Constitution.    . 

Arguments  as  to  the  expediency  of  fevying  a  tax  which  is  within  the 
power  of  Congress  to  levy  are  beyond  judicial  cognizance. 

When  there  are  differences  between  the  subjects  that  are  taxed,  Con- 
gress does  not  transcend  the  limit  of  its  taxing  power  by  taxing  them 
differentiy. 

A  want  of  due  process  of  law  does  not  arise  from  want  of  wisdom  in 
Congress  in  levying  taxes  and  thus  give  the  courts  power  to  overrule 
the  action  of  Congress  by  declaring  it  to  be  unconstitutional. 

The.  facts,  which  involve  the  construction  of  the  ^- 
teenth  Amendment  and  other  provisions  of  the  Constitu- 
tion of  the  United  States,  and  the  constitutionality  of  the 
Income  Tax  provisions  of  the  Tariff  Act  of  October  9, 
1913,  are  stated  in  the  opinion. 

Mr.  Julien  T.  Davies,  with  whom  Mr.  Brainard  ToUea, 
Mr.  Garrard  Glenn  and  Mr.  Martin  A.  Schenck  were  on 
the  brief,  for  the  appellant: 

The  effect  of  the  Sixteenth  Amendment  was  merely 
to  waive  the  requirement  of  apportionment  among  the 
States,  in  its  application  to  a  general  and  uniform  tax 
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upon  incomes  from  whatever  source  derived.  The  In- 
come Tax  Law  of  1913|  except  in  so  far  as  the  tax  thereby 
imposed  is  in  reality  such  a  general  and  uniform  tax  on 
incomes,  derives  no  support  from  the  Sixteenth  Amend- 
ment* 

So  much  of  the  act  of  1913,  as  subjects  certain  cor- 
porate ftfMTiiT^e^  to  the  normal  tax  of  one  per  cent;  as  in- 
come of  the  operating  corporation,  and  again  subjects 
the  same  eamingB  to  a  like  tax  while  in  process  of  distri- 
bution to  the  beneficial  owners  through  the  instrumen- 
taUty  of  an  intermediate  corporation,  operates  as  a  dis- 
crimination in  the^  nftture  of  a  penalty  on  corporations 
holding  stock  in  other  corporations  and  necessarily  con- 
flicts with  the  right  of  the  several  States  to  determine 
for  themselves  the  permissible  forms  and  modes  of  owner- 
ship of  property. 

The  provisions  complained  of  constitute  a  departure 
from  the  general  plan  of  the  act. 

Holding  stock  in  other  corporations  is  not  a  legitimate 
basis  of  classification  in  a  Federal  tax  law. 

The  authorities  condemn  arbitrary  selection  under  the 
guise  of  classification. 

llie  provisions  of  the  statute  which  require  collection 
at  the  source  by  corporations,  diebtors,  fiduciaries  and 
employers  involve  the  taking  of  property  without  due 
process  of  law  and  the  taking  of  private  property  for 
public  use  without  compensation  and  are  invalid. 

Unappbrtioned  ccMnpulsory  service  is  not  a  tax. 

Provision  for  just  compensation  is  essential. 

The  act  not  only  exacts  labor  without  compensation, 
but  exposes  one  collecting  the  income  at  the  soiux^e  to/ 
unnecessary  risks  and  perils. 

The  act  involves  unreasonable  discriminations  and 
arbitrary  classification. 

The  statute  is  invalid  in  the  particular  of  seeking  to 
tax  income  received  prior  to  October  3, 1013. 
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The  entire  assessment  of  income  tax  against  the  de- 
fendant for  the  year  1913  is  invalidated  by  the  inclusion 
therein  of  the  amomit  improperly  assessed  relative  to 
the  income  received  between  March  1^  1913^  and  Oc- 
tober 3, 1913. 

In  support  of  these  contentions,  see  Alexandria  Canal 
Co.  V.  District  of  Columbia,  1  Mackey,  217;5  Mackey,  376; 
Atlantic  Coast  Line  v.  Goldsboro,  232  U.  S.  548;  Attorney 
General  v.  Old  Colony  R.  R.,  160  Massachusetts,  62;  Barnes 
V.  Railroads,  17Wall.294;Bid(flc'«ilppeaZ,  97  Pa.  St.  278; 
In  re  Chapman,  166  U.  S.  661 ;  Chicago,  B.  &  Q.  Ry.  v.  Chi- 
cago, 166  U.  S.  226 ;  Chicago,  M.  &  St.  P.  R.  R.  v.  Wisconsin, 
238  U.  S.  491 ;  Clarke  v.  Strickland,  2  Curt.  439;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  640;  Consolidated  Render- 
ing  Co.  v.  Vermont,  207  U.  S.  541 ;  Santa  Clara  County  v. 
Southern  Pacific  R.  R.,  18  Fed.  Rep.  385;  S.  C,  118  U.  S. 
394;  San  Mateo  County  v.  Southern  Pacific  R.  R.,  13  Fed. 
Rep.  145;  In  re  Farretl,  212  Fed.  Rep.  212;  Fredand  v. 
Hastings,  10  Allen,  570;  Goodwin  v.  McGaughey,  108 
Minnesota,  248;  Gray  v.  Darlington,  15  Wall.  63;  Guy  v. 
Baltimore,  100  U.  S.  434;  Haight  v.  Railroad  Co.,  6  Wall. 
15;  James  v.  Campbell,  104  U.  S.  356;  Johnson  v.  Colbum, 
36  Vermont,  693;  Joyner  v.  Third  School  District,  3  Cush. 
567;  Kalbach  v.  Clark,  133  Iowa,  215;  KUboum  v.  Thomp- 
son,  103  U.  S.  168;  Lacey  v.  Davis,  4  Michigan,  140;  Lake 
Shcrre  R.  Co.  v.  Smith,  173  U.  S.  684;  LiJtiyy  v.  Bumham, 
15  Massachusetts,  144;  Loan  Assn.  v.  Topeka,  20  Wall. 
655;  Louis.  &  Nash.  R.  R.  v.  Stockyards,  212  U.  S.  132; 
McCoach  V.  Minehill  Ry.,  228  U.  S.  295;  McCuUoch  v. 
Maryland,  4  Wheat.  315;  McCuUy  v.  Railroad,  212 
Missouri,  1;  Magoun  v.  Illinois  Savings  Bank,  170  U. 
S.283;  Mayor  v.  Cooper,  ISl  Geongia,  670;  Merchants' 
Bank  v.  Pennsylvania,  167  U.  S.  461 ;  Merchants'  Ins. 
Co.  V.  McCartney,  1  LoweU,  447;  Minnesota  Rale  Cases, 
230  U.  S.  352;  Mo.  Poc.  R.  R.  v.  Larabbee  Mills,  211  U.  S. 
6124  National  Deposit  Co.  v.  Stead,  232  U.  S.  58;  New 
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Jersey  v.  Andersarif  203  U.  S.  483;  Pembina  Mining  Co. 
V.  Pennsylvania^  125  U.  S.  181;  Cornell  v.  Davenport, 
30  Hun,  177;  PoUodc  v.  Farmers'  L.  &  T.  Co.,  168  U.  8. 
601;  Richards  v.  Washington  Terminal,  233  U.  S.  546; 
San  Bernardino  County  v.  Southern  Pacific  H.  R.,  118 
U,  S.  417;  Scholey  y.  Rew,  23  Wall.  331;  Southern  Ry.  v. 
Greene,  216  U.  S.  400;  Stetson  v.  Kempton,  13  Massachu- 
setts,  272;  StockdaU  v.  Insurance  Cos.,  20  Wall.  323; 
Sturges  v.  Crovminshield,  4  Wheat.  122;  Sun  MtUual  Ins. 
Co.  V.  Mayor,  8  N.  Y.  241;  Toone  v.  T/w  5fate,  178  Ala- 
bama,  70;  Union  Bank  v.  Chicago,  3  Biss.  82;  United 
Slates  V.  Btiifato  Pitts  Co.,  234  U.  S.  228;  United  States 
V.  Fox,  95  U.  S.  670;  United  States  v.  Harris,  106  U.  S.  629; 
l/ni^  iSto^  V.  Mitchell,  58  Fed.  Rep.  993;  United  States 
V.  Singer,  15  Wall.  Ill;  United  States  v.  Railroad  Co., 
17  W^U.  322;  t/nited  5tote8  v.  TFefcA,  217  U.  S.  333;  Ward 
V.  Maryland,  12  Wall.  418;  WortAen  v.  Badgett,  32  Ar- 
kansas, 496. 

The  SolicUor  Oeneral  and  Mr.  Assistant  Attorney  General 
Wallace  for  the  United  States,  as  amicus  curias,  by  leave  of 
Hhe  court,  in  support  of  the  decree  appealed  from: 

Sections  3224  and  3226,  Rev.  Stat.,  preclude  this 
remedy  and  leave  this  court  without  jurisdiction  of  this 
action.  These  statutes  are  constitutional.  Murray's 
Lessee  v.  Hoboken  L.  &  I.  Co.,  18  How.  272,  282;  Nichols 
V.  United  StoUes,  7  Wall.  122;  United  States  v.  Pacific  Rail- 
road, 4  Dillon,  66;  Snyder  v.  Marks,  109  U.  S.  189;  Shelton 
V.  PlaU,  139  U.  S.  591 ;  Allen  v.  PuUman  Car  Co.,  139  U*-S. 
658;  Straus  v.  Abrast  Realty  Co.,  200  Fed.  Rep.  327;  Corhus 
V.  Gold  Mining  Co.,  187  U.  S.  455, 459;  Hawes  v.  Oakland, 
104  U.  S.  450. 

Taxes,  when  laid  on  income  derived  from  realty  or  in- 
vested personalty,  are  direct  taxes  and  before  the  Sixteenth 
Amendment  were  not  subject  to  the  rule  of  uniformity. 
Pollock  V.  Farmers'  L.  &  T.  Co.,  157  U.  S.  557;  Spreckels 
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Sugar  Co.  v.  McLean,  192  U.  S.  397,  413;  License  Tax 
Cases,  5  Wall,  462, 471 ;  Flint  v.  SUme  Tracy  Co.,  220  U.  S. 
107,  177;  Southern  Ry.  v.  King,  217  U.  8.  534;  Hakh  v. 
Reardon,  204  U.  S.  160. 

The  Sixteenth  Amendment  removed  the  restriction  of 
apportionment  as  to  such  income  taxes  as  before  were 
subject  thereto. 

The  Constitution  does  not  impose  any  implied  or  in- 
herent rule  of  uniformity  on  the  taxing  power.  Pollock 
V.  Farmers^  L.  cfc  T.  Co.,  supra,  657;  License  Tax  Cases^ 
supra,  462,  471;  Patton  v;  Brady,  184  U.  S.  608;  McCray 
V.  United  States,  195  U.  S.  27;  Flint  v.  Stone  Tracy  Co., 
supra. 

Nor  can  such  requirement  be  developed  from  the  due 
process  clause  of  the  Fifth  Am^idm^it;  or  the  due  process 
or  equal  protection  clauses  of  the  Fourteenth  Am^dment. 
BiUings  v.  United  States,  232  U.  S.  261,  282. 

The  rule  of  general  uniformity  is  not  violated  by  exemp- 
tion, classification  or  discrimination,  unless  so  arbitrary 
or  outrageous  as  to  indicate  favoritism  or  prejudice. 
Knawlton  v.  Moore,  178  U.  S.  41 ;  Flint  v.  Stone  Tracy  Co., 
supra,  107;  Cook  v.  Marshall  County,  196  U.  S.  261,  274; 
Nicol  V.  Ames,  173  U.  S.  509,  521. 

The  express  uniformity  clause  requires  not  intrinsic,  but 
only  geographical  uniformity.  KnowUon  v.  Moore,  supra, 
106;  BiUings  v.  United  States,  supra,  282. 

Neither  the  Fifth  nor  the  Fourteenth  Am^idment,  if 
operative,  would  forbid  reasonable  exemption,  classifica- 
tion or  discrimination.  Dist.  of  Col.  v.  Brooke,  214  U.  S. 
138,  150;  Second  Employers'  Liability  Cases,  223  U.  S. 
1,  52,  53;  Barrett  v.  Indiana,  229  U.  S.  26,  29;  tnl.  Har- 
vester Co.  V.  Missouri,  234  U.  S.  199,  214,  215;  Metropolis 
Theatre  Co.  v.  Chicago,  228  U.  S.  61, 69;  Lindsley  v.  Natural 
Gas  Co.,  220  U.  S.  61,  78;  Gibbons  v.  Dist.  of  Col,  116  U.  S. 
404;  Beers  v.  Glynn,  211  U.  S.  477;  Magoun  v.  lUinois  Sav. 
Bank,  170  U.  S.  299;  Welch  v.  Cook,  97  U.  S.  541;  Home 
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of  {he  Friendless  v.  Rouse,  8  Wall.  430;  SaU  Co.  y.  East 
Saginaw,  13  Wall.  373. 

Reasonable  selection  and  classification  is  peculiarly  a 
function  of  the  Congress.  Cooley  on  Const.  Lim.,  3d  ed., 
739;  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433;  McCray  v. 
United  States,  195  U.  S.  27,  57,  61 ;  Veazie  Bank  y.  Fenno, 
8  WaU.  548;  Treat  v.  White,  181  U.  8.  264,  269;  Flint  v. 
Stone  Tracy  Co.,  supra,  167;  Lindsley  y.  Natural  Oas  Co., 
supra,  78;  Int.  Harvester  Co.  v.  Missouri,  supra,  216; 
Barrett  v.  Indiana,  supra,  29,  30;  Nicd  y.  Ames,  supra, 
521. 

Those  assailing  a  legislative  clasedfication  cany  the  bui^ 
d^i  of  demonstrating  its  unreasonableness.  Nicol  v. 
Ames,  supra,  514, 515;  Lindsley  v.  Natural  Oas  Co.,  supra, 
78,  79. 

None  of  the  exemptions  or  discriminations  here  com- 
plained of  are  unreasonable,  nor  do  they  produce  lack  of 
uniformity.  FlirU  v.  Stone  Tracy  Co.,  supra,  178;  Home 
of  the  Friendless  y.  Rouse,  supra;  SaU  Co.  v.  JSast  Saginaw, 
supra;  Gibbons  v.  District  of  Columbia,  supra;  KnowUon 
V.  Moore,  supra,  109;  Peacock  v.  Pratt,  121  Fed.  Rep. 
772,  777;  Pollock  v.  Farmers'  L.  &  T.  Co.,  supra,  675, 676. 

Th^  were  all  within  the  power  of  selection  and  classi- 
fication. 

For  taication  purpose  there  are  fundamental  distinc- 
tions between  individuals  and  corporations.  Black  on 
Income  Taxes,  28;  Flint  v.  Stone  Tracy  Co.,  supta,  15S, 
161;  Nicol  y.  Ames,  supra,  521;  Kentucky  B.  B.  Tax 
Cases,  115  U.  S.  321,  337,  339;  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339,  354;  Income  Tax  Cases,  148  Wisconsin,  456. 

Capital  stock  held  by  corporations  may  be  distinguished 
from  that  held  by  individuala.  Tennessee  v.  Whitworth, 
117  U.  S.  129,  136,  137;  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  371;  Powers  v.  DetroU  &c.  By.,  201  U.  S.  543, 
559,  560;  Flint  v.  Stone  Tracy  Co.,  supra,  150. 

There  is  no  objectionable  discrimination  in  the  provi- 
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sion  allowing  deductions  of  interest  paid.    Flint  v.  Stone 
Tracy  Co.,  supra,  169,  171. 

This  tax  is  not  an  infraction  of  the  state  power  to  au- 
thorize formation  of  corporations,  etc.  Flint  v.  Stone 
Tracy  Co.,  supra,  152,  153,  158. 

The  "som-ce  collection"  provisions  are  valid.  Bank  v. 
CommonweaUh,  9  Wall.  353,  363;  Home  Savings  Bank  v. 
Des  Moines,  205  U.  S.  503;  Cooley  on  Taxation  (3d  ed.), 
832,  834;  Patton  v.  Brady,  184  U.  S.  608,  620,  621;  BeU's 
Gap  R.  R.  V.  Pennsylvania,  134  U.  S.  232,  239;  Cummings 
V.  National  Bank,  101  U.  S.  153,  156;  National  Deposit 
Co.  V.  Illinois,  232  U.  S.  58,  70;  Gray  on  Limitations  of 
Taxing  Power,  §  1196;  Aberdeen  Bank  v.  Chehalis  County, 
166  U.  S.  440,  444;  MercharUs'  Bank  v.  Pennsylvania,  167 
U.  S.  461,  465;  Car^tairs  v.  Cochran,  193  U.  S.  10;  Union 
Bank  v.  Richmond,  94  Virginia,  316;  Commonwealth  v. 
Citizens'  Bank,  117  Kentucky,  946. 

The  so-called  retroactive  feature  is  not  objectionable. 
Previous  statutes  had  like  provisions.  12  Stat.  292,  473, 
.474;  13  Stat.  223,  281,  283,  417;  14  Stat.  471,  478,  480; 
16  Stat.  256;  28  Stat.  553,  §  27;  Chap.  35,  5  &  6  Vict.; 
c.  34,  16  &  17  Vict.;  16  Halsb.  Laws  of  England,  609; 
sub-sec.  4,  English  Finance  Act  of  1910;  §  38,  English 
Finance  Act  of  1894;  Drexel  v.  Commonwealth,  46  Pa.  St. 
31,  40;  StockddU  v.  Insurance  Cos.,  20  Wall.  323,  331,  341 ; 
Income  Tax  Cases,  148  Wisconsin,  456;  Cooley  on  Taxa- 
tion (3d  ed.),  pp.  492,  493,-  494;  Locke  v.  New  Orleans,  4 
Wall.  172;  Gray  v.  Darlington,  15  Wall.  63,  66;  Maine  v. 
Grand  Trunk  Ry.,  142  U.  S.  217;  Patton  v.  Brady,  184 
tJ.  S.  608;  Flini  v.  Stone  Tracy  Co.,  supra,  108. 

There  is  no  invalid  delegation  of  judicial  authority  to 
the  Secretary  of  the  Treasury.  Murray's  Lessee  v.  Ho- 
hoken  L.  &  /.  Co.,  18  How.  272;  Fmg  Yen  Ting  v.  United 
States,  149  U.  S.  698,  714;  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  538,  544;  Nishimura  Ekiu  y.  United 
States,  142  U.  S.  661,  660;  United  States  v.  DueU,  172  U.  S, 
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576,  586;  BuUerworih  v.  Hoe,  112  U.  S.  50,  67;  Runkle  v. 
United  Stales,  122  U.  S.  543,  557;  United  States  v.  Ju  Toy, 
198  U.  S.  253;  Tan^  Tun  v.  EdseU,  22S  U.  S.  673;  United 
States  V.  Sing  Tuck,  194  U.  S.  161,  170;  Japanese  Immi' 
grant  Case,  189  U.  S.  86,  98;  Turner  v.  Williams,  194  U.  S. 
279;  Chin  Bak  Kan  v.  United  States,  186  U.  S.  193;  Fok 
Yung  Yo  v.  United  States,  185  U.  S.  296;  Unim  Bridge 
Co.  V.  tJnited  States,  204  IT,  S.  364,  386;  BuUfield  v. 
Stranahan,  192  U.  S.  470;  Oceanic  Navigation  Co.  v. 
Stranahan,  214  U.  S.  320, 

This  act  is  separable  by  its  own  express  provisions,  and 
the  entire  statute  could  not  fail  even  were  there  partial 
invalidity.  Section  4,  par.  T,  Act  of  Oct.  3, 1913,  38  Stat. 
166  et  seq.;  Cooley  on  Const.  Lim.  (7th  ed.),  246,  247, 
250;  Field  v.  Clark,  143  U.  S.  649;  HuntingUm  v.  Warthen, 
120  U.  S.  97. 

There  was  no  argument  on  behalf  of  appellee. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

As  a  stockholder  of  the  Union  Pacific  Railroad  Com- 
pany the  appellant  filed  his  bill  to  enjoin  the  corporation 
from  complying  with  the  Income  Tax  provisions  of  the 
TariflF  Act  of  October  3,  1913,  (§  II,  ch.  16,  38  Stat.  166). 
Because  of  constitutional  questions  duly  arising  the  case 
is  here  on  direct  appeal  from  a  decree  sustaining  a  motion 
to  dismiss  because  no  ground  for  relief  was  stated. 

The  right  to  prevent  the  corporation  from  returning 
and  paying  the  tax  was  based  upon  many  averments  as 
to  the  repugnancy  of  the  statute  to  the  Constitution  of 
the  United  States,  of  the  peculiar  relation  of  the  corpora- 
tion to  the  stockholders  and  their  particular  interests 
resulting  from  many  of  the  administrative  provisions  of 
the  assailed  act,  of  the  confusion,  wrong  and  multiplicity 
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of  suits  and  the  absence  of  all  means  of  redress  which 
would  result  if  the  corporation  paid  the  tax  and  complied 
with  the  act  in  other  respects  without  protest,  as  it  was 
allied  it  was  its  intention  to  do.  To  put  out  of  the  way 
a  question  of  jurisdiction  we  at  once  say  that  in  view  of 
these  averments  and  the  ruling  in  PoUock  v.  Farmers^ 
Loan  &  Trust  Co.,  157  U.  S.  429,  sustaining  the  right  of 
a  stockholder  to  sue  to  restrain  a  corporation  imder  proper 
averments  from  volimtarily  paying  a  tax  charged  to  be 
unconstitutional  on  the  ground  that  to  permit  such  a 
suit  did  not  violate  the  prohibitions  of  §  3224,  Rev.  Stat., 
against  enjoining  the  enforcem^it  of  taxes,  we  are  of 
opinion  that  the  contention  here  made  that  there  was  no 
jurisdiction  of  the  cause  since  to  entertain  it  would  violate 
the  provisions  of  the  Revised  Statutes  referred  to  is  with- 
out merit.  Before  coming  to  dispose  of  the  case  on  the 
merits,  however,  we  observe  that  the  defendant  corpora- 
tion having  called  the  attention  of  the  Government  to 
the  pendency  of  the  cause  and  the  nature  of  the  contro- 
versy and  its  unwillii^ness  to  volimtarily  refuse  to  comply 
with  the  act  assailed,  the  United  States  as  amicus  curuB 
has  at  bar  been  heard  both  orally  and  by  brief  for  the  pur- 
pose of  sustaining  the  decree. 

Aside  from  averments  as  to  citizenship  and  residence, 
recitals  as  to  the  provisions  of  the  statute  and  statements 
as  to  the  business  of  the  corporation  contained  in  the  first 
ten  paragraphs  of  the  bill  advanced  to  sustain  jurisdic- 
tion, the  bill  allied  twenty-one  constitutional  objections 
specified  in  that  number  of  paragraphs  or  subdivi- 
sions. As  all  the  grounds  assert  a  violation  of  the  Con- 
stitution, it  follows  that  in  a  wide  sense  they  all  charge  a 
repugnancy  of  the  statute  to  the  Sixteenth  Amendment 
imder  the  more  immediate  sanction  of  which  the  statute 
was  adopted. 

The  various  propositions  are  so  intermingled  as  to  cause 
it  to  be  difilcult  to  classify  them.    We  are  of  opinion,  how- 
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ever,  that  the  confusion  is  not  inherent,  but  rather  arises 
from  the  conclusion  that  the  Sixteenth  Am^idment  pro- 
vides for  a  hitherto  unknown  power  of  taxation,  that  is,  a 
power  to  levy  an  income  tax  which  although  direct  should 
not  be  subject  to  the  r^^lation  of  apportionm^it  appli- 
cable to  all  other  direct  taxes.  And  the  far-reaching  efifect 
of  this  erroneous  assumption  will  be  made  clear  by  general- 
izing the  many  contentions  advanced  in  argument  to 
support  it,  as  follows:  (a)  The  Amendment  authorizes 
only  a  particular  character  of  direct  tax  without  i^portion- 
ment,  and  therefore  if  a  tax  is  levied  under  its  assumed  au- 
thority which  does  not  partake  of  the  characteristics 
exacted  by  the  Amendment,  it  is  outside  of  the  Amend- 
ment and  is  void  as  a  direct  tax  in  the  general  constitu- 
tional sense  because  not  apportioned,  (b)  AstheAm^id- 
ment  authorizes  a  tax  only  upon  incomes  ''from  whatever 
source  derived,"  the  exclusion  from  taxation  of  some  in- 
come of  designated  persons  and  classes  is  not  authorized 
and  hence  the  constitutionality  of  the  law  must  be  tested 
by  the  general  provisions  of  the  Constitution  as  to  taxa- 
tion, and  thus  again  the  tax  is  void  for  want  of  apportion- 
ment, (c)  As  the  right  to  tax  ''incomes  from  Whatever 
source  derived"  for  which  the  Amendment  provides  must 
be  considered  as  exacting  intrinsic  uniforinity,  therefore 
no  tax  comes  under  the  authority  of  the  Amendment  not 
conforming  to  such  standard,  and  hence  all  the  provisions 
of  the  assailed  statute  must  once  more  be  tested  solely 
under  the  general  and  preexisting  provisions  of  the  Con- 
stitution, causing  the  statute  again  to  be  void  in  the  ab- 
sence of  apportionment,  (d)  As  the  power  conferred  by 
the  Amendment  is  new  and  prospective,  the  attempt  in 
the  statute  to  make  its  provisions  retroactively  apply  is 
void  because  so  far  as  the  retroactive  period  is  concerned, 
it  is  governed  by  the  preexisting  constitutional  require- 
ment as  to  apportionment. 
But  it  cleariy  results  that  the  proposition  and  the  con- 
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tentions  under  it,  if  acceded  to,  would  cause  one  providon 
of  the  Constitution  to  destroy  another;  that  is,  they  would 
result  in  bringing  the  provisions  of  the  Amendment  ex- 
empting a  direct  tax  from  apportionment  into  irreconcil- 
able conflict  with  the  general  requirement  that  all  direct 
taxes  be  apportioned.  Moreover,  the  tax  authorized 
by  the  Am^idment,  being  direct,  would  not  com$  under 
the  rule  of  uniformity  applicable  under  the  Constitution 
to  other  than  direct  taxes,  and  thus  it  would  come  to  pass 
that  the  result  of  the  Amendment  would  be  to  authorize 
a  particular  direct  tax  not  subject  either  to  apportion- 
ment or  to  the  rule  of  geographical  uniformity,  thus  giv- 
ing power  to  impose  a  di£ferent  tax  in  one  State  or  States 
than  was  levied  in  another  State  or  States.  This  result 
instead  of  simplifying  the  situation  and  making  clear  the 
limitations  on  the  taxing  power,  which  obviously  the 
Amendment  must  iiave  been  intended  to  accomplish, 
would  create  radical  and  destructive  changes  in  our  con- 
stitutional system  and  multiply  confusion. 

But  let  us  by  a  demonstmtion  of  the  error  of  the  funda- 
mental proposition  as  to  the  significance  of  the  Amendment 
dispel  the  confusion  necessarily  arising  from  the  arguments 
deduced  from  it.  Before  coming,  -however,  to  the  text 
of  the  Amendment,  to  the  end  that  its  significance  may 
be  determined  in  the  light  of  the  previous  legislative  and 
judicial  history  of  the  subject  with  which  the  Amendment 
is  concerned  and  with  a  knowledge  of  the  conditions  ^hich 
presumptively  led  up  to  its  adoption  and  hence  of  the 
purpose  it  was  intended  to  accomplish,  we  make  a  brief 
statement  on  those  subjects. 

That  the  authority  conferred  upon  Congress  by  §  8  of 
Article  I  "to  lay  and  collect  taxes,  duties,  imposts  and 
excises"  is  exhaustive  and  embraces  every  conceivable 
power  of  taxation  has  never  been  questioned,  or,  if  it  has, 
has  been  so  often  authoritatively  declared  as  to  render  it 
necessary  only  to  state  the  doctrine.   And  it  has  also  never 
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been  questioned  from  the  foundation,  without  stopping 
presently  to  determine  under  which  of  the  separate  head- 
ings the  power  was  properly  to  be  classed,  that  there  was 
authority  given,  as  the  part  was  included  in  the  whole,  to 
lay  and  collect  income  taxes.  Again  it  has  never  more- 
over been  questioned  that  the  conceded  complete  and 
all-embracing  taxing  power  was  subject,  so  far  as  they 
were  respectively  applicable,  to  limitation*:  resulting  from 
the  requirements  of  Art.  I,  §  8,  cl.  1,  that  ''all  duties, 
imposts  and  excises  shall  be  uniform  throughout  the 
United  States,"  and  to  the  limitations  of  Art.  I,  §  2,  cl.  3, 
that  ''direct  taxes  shall  be  iapportioned  among  the  several 
States"  and  of  Art.  I,  §^,  cl.  4,  that  "no  capitation,  or 
other  direct,  tax  shall  be  laid,  unless  in  proportion  to  the 
census  or  enumeration  hereinbefore  directed  to  be  taken." 
In  fact  the  two  great  subdivisions  embracing  the  com- 
plete and  perfect  delegation  of  the  power  to  tax  and  the 
two  correlated  limitations  as  to  such  power  were  thus  aptly 
stated  by  Mr.  Chief  Justice  Fuller  in  PoUock  v.  Farmera' 
Loan  &  Trust  Company j  supra,  at  page  557 : "  In  the  matter 
of  taxation,  the  Constitution  recognizes  the  two  great 
classes  of  direct  and  indirect  taxes,  and  lays  down  two 
rules  by  which  their  imposition  must  be  governed,  namely: 
The  rule  of  apportionment  as  to  direct  taxes,  and  the  rule 
of  tmiformity  as  to  duties,  imposts  and  excises,"  It  is 
to  be  observed,  however,  as  long  ago  pointed  out  in  Veazie 
Bank  v.  Fenno,  8  Wall.  533,  541,  that  the  requirement  of 
apportionment  as  to  one  of  the  great  classes  and  of  uni- 
formity as  to  the  other  class  were  not  so  much  a  limitation 
upon  the  complete  and  all  embracing  authority  to  tax, 
but  in  their  essence  were  simply  regulations  concerning 
the  mode  in  which  the  plenary  power  was  to  be  exerted. 
In  the  whole  history  of  the  Government  down  to  the  time 
of  the  adoption  of  the  Sixteenth  Amendment,  leaving  aside 
some  conjectures  expressed  of  the  possibility  of  a  tax  lying 
intermediate  between  the  two  great  classes  and  embraced 
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by  neither,  no  question  has  been  anywhere  made  as  to  the 
correctness  of  these  propositions.  At  the  very  b^inning, 
however,  there  arose  differences  of  opinion  concerning  the 
criteria  to  be  applied  in  determining  in  which  of  the  two 
great  subdivisions  a  tax  would  fall.  Without  pausing  to 
state  at  length  the  basis  of  these  differences  and  the  con- 
sequences which  arose  from  them,  as  the  whole  subject  was 
elaborately  rev^pwed  in  Pollock  v*  Farmers*  Loan  &  Trust 
Company,  157  U.  S.  429;  158  U.  S.  601,  we  make  a  con- 
densed statement  which  is  in  substance  taken  from  what 
was  said  in  that  case.  Early  the  differences  were  man- 
ifested in  pressing  on  the  one  hand  and  opposing  on  the 
other,  the  passage  of  an  act  levying  a  tax  without  appor- 
tionment on  carriages  ''for  the  conyieyanee  of  persons," 
and  when  such  a  tax  was  enacted  the  question  of  its  re- 
pugnancy to  the  Constitution  soon  came  to  this  court  for 
determination.  (Hylton  v.  United  States,  3  Dall.  171») 
It  was  held  that  the  tax  came  within  the  class  of  excises, 
duties  and  imposts  and  therefore  did  not  require  apportioa* 
ment,  and  while  this  conclusion  was  agreed  to  by  all  the 
members  of  the  court  who  took  part  in  the  decision  of  the 
case,  there  was  not  an  exact  coincidence  in  the  reasoning 
by  which  the  conclusion  was  sustained.  Without  stating 
the  minor  differences,  it  may  be  said  with  substantial 
accuracy  that  the  divergent  reasoning  was  this:  On  the 
one  hand,  that  the  tax  was  not  in  the  class  of  direct  taxes 
requiring  apportionment  because  it  was  not  levied  directly 
on  property  because  of  its  ownership  but  rather  on  its  use 
and  was  therefore  an  excise,  duty  or  impost;  and  on  the 
other,  that  in  any  event  the  class  of  direct  taxes  included 
only  taxes  directly  l^vied  on  real  estate  because  of  its 
ownership.  Putting  out  of  view  the  difference  of  reasoning 
which  led  to  the  concurrent  conclusion  in  the  HylUm  Case, 
it  is  undoubted  that  it  came  to  pass  in  legislative  practice 
that  the  line  of  demarcation  between  the  two  great  classes 
of  direct  taxes  on  the  one  hand  and  excises,  duties  and 
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imposts  on  the  other  which  was  exemplified  by  the  ruling 
in  that  case,  was  accepted  and  acted  upon.  In  the  first 
place  this  is  shown  by  the  fact  that  wherever  (and  there 
were  a  number  of  cases  of  that  kind)  a  tax  was  levied 
directly  on  real  estate  or  slaves  because  of  ownership, 
it  was  treated  as  coming  within  the  direct  class  and  appor- 
tionment was  provided  for,  ^ile  no  instance  of  appor- 
tionment as  to  any  other  kind  of  tax  is  afforded.  Again 
the  situation  is  aptly  illtisjbrated  by  the  various  acts  taxing 
incomes  derived  from  property  of  every  kind  and  nature 
which  were  enacted  b^pnning  in  1861  and  lasting  during 
-what  may  be  termed  the  Civil  War  period.  It  is  not  dis^ 
putable  that  these  latter  taxing  laws  were  classed  under 
the  head  of  excises,  duties  and  imposts  because  it  was 
assumed  that  they  were  of  that  character  inasmuch  as 
although  putting  a  tax  burden  on  income  of  every  kind, 
including  that  derived  from  property  real  or  personal,  they 
were  not  tieixes  directly  on  property  because  of  its  owner- 
ship; And  this  practical  construction  came  in  theory  to  be 
the  accepted  one  since  it  was  adopted  without  dissent  by 
the  most  eminent  of  the  textwriters.  1  Kent  Com.  254, 
256;  1  Story  Const.,  §  955;  Cooley  Const.  lim.  (5th  ed.) 
♦480;  Miller  on  the  Constitution,  237;  Pomeroy's  Con- 
stitutional Law,  §  281 ;  Hare  Const.  Law,  Vol.  1,  249,  250; 
BiuTou^  on  Taxation,  502;  Ordronaux,  Constitutional 
Legislation,  225. 

Upon  the  lapsing  of  a  considerable  period  after  the 
repeal  of  the  income  tax  laws  referred  to,  in  1894  an  act 
was  passed  laying  a  tax  on  incomes  from  all  classes  of 
property  and  other  sources  of  revenue  which  was  not 
apportioned,  and  which  therefore  was  of  course  assumed 
to  come  within  the  classification  of  excises,  duties  and 
imposts  which  were  subject  to  the  rule  of  uniformity  but 
not  to  the  rule  of  apportionment.  The  constitutional 
validity  of  this  law  was  challenged  on  the  ground  that  it 
did  not  fall  within  the  class  of  excised,  duties  and  imposts^ 
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but  was  direct  in  the  constitutional  sense  and  was  there- 
fore void  for  want  of  apportionment,  and  that  question 
came  to  this  court  and  was  passed  upon  in  PoUock  v. 
Farmers'  Loan  &  Trust  Co.,  157  U.  8.  429;  158  U.  S.  601. 
The  court,  fully  recognizing  in  the  passage  which  we  have 
previously  quoted  the  all-embracing  character  of  the  two 
great  classifications  including,  on  the  one  hand,  direct 
taxes  subject  to  apportionment,  ajad  on  the  other,  e^ise8> 
duties  and  imposts  subject  to  uniformity,  hdd  the  law 
to  be  imconstitujtional  in  substance  for  these  i^sasons: 
Concluding  that  the  classification  of  direct  was  adopted' 
for  the  purpose  of  rendering  it  impossible  to  burden  by 
taxation  accumulations  of  property,  real  or  personal,  ex- 
cept subject  to  the  regulation  of  apportionment,  it  was 
held  that  the  duty  existed  to  fix  what  was  a  direct  tax  in 
the  constitutional  sense  so  as  to  accomplish  this  purpose 
contemplated  by  the  Constitution.  (157  U.  S.  581 .)  Com- 
ing to  consider  the  validity  of  the  tax  from  this  point  of 
yiew,  while  not  questioning  at  all  that  in  common  under- 
standing it  was  direct  merely  on  income  and  only  indirect 
on  property,  it  was  held  that  considering  the  substance 
of  things  it  was  direct  on  property  in  a  constitutional 
sense  since  to  burden  an  income  by  a  tax  was  from  the 
point  of  substance  to  burden  the  property  from  which 
the  income  was  derived  and  thus  accomplish  the  very 
thing  which  the  provision  as  to  apportionment  of  direct 
taxes  was  adopted  to  prevent.  As  this  conclusion  but 
enforced  a  regulation  as  to  the  mode  of  exercising  power 
imder  particular  circumstances,  it  did  not  in  any  way 
dispute  the  all-embracing  taxing  authority  possessed  by 
Congress,  including  necessarily  therein  the  power  to  im- 
pose income  taxes  if  only  they  conformed  to  the  constitu- 
tional r^ulations  which  were  applicable  to  them.  More- 
over in  addition  the  conclusion  reached  in  the  PoUock 
Case  did  not  in  any  degree  involve  holding  that  income 
taxes  generically  and  necessarily  came  within  the  class 
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of  direct  taxes  on  property,  but  on  the  contrary  recognized 
the  fact  that  taxation  on  income  was  in  its  nature  an 
excise  entitled  to  be  enforced  as  such  unless  and  until  it 
was  concluded  that  to  eniorce  it  would  amount  to  accom« 
plishing  the  result  which  the  requirement  as  to  appor^ 
tibnment  of  direct  taxation  was  adopted  to  prevent,  in 
which  case  the  duty  would  arise  to  disregard  form  and 
consider  substance  alone  and  hence  subject  the  tax  to 
the  regulation  as  to  apportionment  which  otherwise  as 
an  excise  would  not  apply  to  it.  Nothing  could  serve  to 
make  this  clearer  than  to  recall  that  in  the  PoUock  Case 
in  so  far  as  the  law  taxed  incomes  from  other  classes  of 
property  than  real  estate  and  invested  personal  property, 
that  is,  income  from  '^professions,  trades,  employments, 
or  vocations"  (158  U.  S.  637),  its  validity  was  recognized; 
indeed  it  was  expressly  declared  that  no  dispute  was 
made  upon  that  subject  and  attention  was  called  to  the 
fact  that  taxes  on  such  income  had  been  sustained  as 
excise  taxes  in  the  past.  Id.,  p.  635.  The  whole  law  was 
however  declared  unconstitutional  6n  the  ground  that  to 
permit  it  to  thus  operate  would  relieve  real  estate  and 
invested  personal  property  from  taxation  and  ''would 
leave  the  burden  of  the  tax  to  be  borne  by  professions, 
trades,  employments,  or  vocations;  and  in  that  way  what 
was  intended  as  a  tax  on  capital  would  remain,  in  sub- 
stance, a  tax  on  occupations  and  labor,"  (M,  p.  637)  a 
result  which  it  was  hdd  could  not  have  been  contem- 
plated by  Congress. 

This  is  the  text  of  the  Amendment: 

"The  Congress  shall  have  power  to  lay  and  collect 
taxes  on  incomes,  from  whatever  source  derived,  without 
apportionment  among  the  several  States,  and  without  re- 
gard to  any  census  or  enumeration." 

It  is  clear  on  the  face  of  this  text  that  it  does  not  pur- 
port to  confer  power  to  levy  income  taxes  in  a  generic 
sense — an  authority  already  possessed  and  never  ques* 
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tioned — or  to  limit  and  distinguish  between  one  kind  of 
income  taxes  and  another,,  but  that  the  whole  purpose  of 
the  Amendment  was  to  relieve  all  income  taxes  when 
imposed  from  apportionment  from  a  consideration  of  the 
source  whence  the  income  was  derived.  Indeed  in  the  light 
of  the  history  which  we  have  given  and  of  the  decision  in 
the  PoUock  Case  and  the  ground  upon  which  the  ruling 
in  that  case  was  based,  there  is  no  escape  from  the  con- 
clusion that  the  Amendment  was  drawn  for  the  purpose 
of  doing  away  for  the  future  with  the  principle  upon 
which  the  PoUock  Case  was  decided,  that  is,  of  deter- 
mining whether  a  tax  on  income  was  direct  not  by  a  con- 
sideration of  the  burden  placed  on  the  taxed  income 
upon  which  it  directly  operated,  but  by  taking  into  view 
the  burden  which  r^ulted  on  the  property  from  which 
the  income  was  derived,  since  in  express  terms  the  Amend- 
ment provides  that  income  taxes,  from  whatever  source 
the  income  may  be  derived,  shall  not  be  subject  to  the 
regulation  of  apportionment.  From  this  in  substance  it 
indisputably  arises,  first,  that  all  the  contentions  which 
we  have  previously  noticed  concerning  the  assumed  limi- 
tations to  be  impUed  from  the  language  of  the  Amend- 
ment as  to  the  nature  and  character  of  the  income  taxes 
which  it  authorizes  find  no  support  in  the  text  and  are  in 
irreconcilable  conflict  with  the  very  purpose  which  the 
Amendm^it  was  adopted  to  accompUsh.  Second,  that 
the  contention  that  the  Amendment  treats  a  tax  on 
income  as  a  direct  tax  although  it  is  relieved  from  appor- 
tionment and  is  necessarily  therefore  not  subject  to  the 
rule  of  uniformity  as  such  rule  only  applies  to  taxes  which 
are  not  direct,  thus  destroying  the  two  great  classifications 
which  have  been  recognized  and  enforced  from  the  be- 
ginning, is  also  wholly  without  foundation  since  the  com- 
mand of  the  Amendment  that  all  income  taxes  shall  not 
be  subject  to  apportionment  by  a  consideration  of  the 
sources  from  which  the  taxed  income  may  be  derived, 
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forbids  the  application  to  such  taxes  of  the  rule  applied 
in  the  Pollock  Case  by  which  alone  such  taxes  were  re- 
moved from  the  great  class  of  excises,  duties  and  im- 
posts subject  to  the  rule  of  uniformity  and  were  placed 
under  the  other  or  direct  class.  This  must  be  unless  it 
can  be  said  that  although  the  Constitution  as  a  result 
of  the  Amendment  in  express  terms  excludes  the  criterion 
of  source  of  income,  that  criterion  yet  remains  for  the 
purpose  of  destroying  the  classifications  of  the  Constitu- 
tion by  taking  an  excise  out  of  the  class  to  which  it  belongs 
and  transferring  it  to  a  class  in,  which  it  cannot  be  placed 
consistently  with  the  requirements  of  the  Constitution. 
Indeed,  from  another  point  of  view,  the  Amendment  • 
demonstrates  that  no  such  purpose  was  intended  and 
on  the  contrary  shows  that  it  was  drawn  with  the  object  of 
maintaining  the  lintiitations  of  the  Constitution  and 
harmonizing  their  operation.  We  say  this  because  it  ys 
to  be  observed  that  although  from  the  dateiof  the  HyUan 
Case  because  of  statenxents  made  in  the  opinions  in  that 
case  it  had  come  to  be  accepted  that  direct  taxes  in  the 
constitutional  sense  were  confined  to  taxes  levied  directly 
on  real  estate  because  of  its  ownership,  the  Amendment 
contains  nothing  repudiating  or  challenging  the  ruling  in 
the  PoUodc  Case  that  the  word  direct  had  a  broader 
significance  since  it  embraced  also  taxes  levied  direcftly 
on  personal  property  because  of  its  ownership,  and  there- 
fore the  Amendment  at  least  impliedly  makes  such  wider 
significance  a  part  of  the  Constitution — ^a  condition  which 
clearly  demonstrates  that  the  piurpose  was  not  to  change 
the  existing  interpretation  except  to  the  extent  necessary 
to  accomplish  the  result  intended,  that  is,  the  prevention 
of  the  resort  to  the  sources  from  which  a  taxed  income 
was  derived  in  order  to  cause  a  direct  tax  on  the  income 
to  be  a  direct  tax  on  the  soiu'ce  itself  and  thereby  to  take 
an  income  tax  out  of  the  class  of  excises,  duties  and  im- 
posts and  place  it  in  the  class  of  direct  taxes. 
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We  come  then  to  ascertain  the  merits  of  the  many- 
contentions  made  in  the  light  of  the  Constitution  as  it 
now  stands,  that  is  to  say,  including  within  its  terms  the 
provisions  of  the  Sixteenth  Amendment  as  cor^rectly 
interpreted.  We  first  di£9)ose  of  two  propositions  assail- 
ing the  validity  of  the  statute  on  the  one  hand  because 
of  its  repugnancy  to  the  Constitution  in  other  respects, 
and  especially  because  its  enactment  was  not  authorized 
by  the  Sixteenth  Amendment. 

The  statute  was  enacted  October  3,  1913,  and  provided 
for  a  general  yearly  income  tax  from  December  to  Decem- 
ber of  each  year.  Exceptionally,  however,  it  fixed  a  first 
period  embracing  only  the  time  from  March  1,  to  De- 
cember 31,  1913,  and  this  limited  retroactivity  is  assailed 
as  repugnant  to  the  due  process  clause  of  the  Fifth  Amend- 
ment and  as  inconsistent  with  the  Sixteenth  Amendment 
itself.  But  the  date  of  the  tetroactivity  did  not  extend 
beyond  the  time  when  the  Amendment  was  operative, 
and  there  can  be  no  dispute  that  there  was  power  by 
virtue  of  the  Amendment  during  that  period  to  levy  the 
tax,  without  apportionment,  and  so  far  as  the  lunitations 
of  the  Constitution  in  other  respects  are  concerned,  the 
contention  is  not  open,  since  in  Stockdaie  v.  Insurance 
Companies f  20  Wall.  323,  331,  in  sustaining  a  provision 
in  a  prior  income  tax  law  which  was  assailed  because 
of  its  retroactive  character,  it  was  said: 

''The  right  of  Congress  to  have  imposed  this  tax  by  a 
new  statute,  although  the  measiure  of  it  was  governed 
by  the  income  of  the  past  year,  cannot  be  deubted;  much 
less  can  it  be  doubted  that  it  could  impose  such  a  tax 
on  the  inconxe  of  the  current  year,  though  part  of  that 
year  had  elapsed  when  the  statute  was  passed.  The  joint 
resolution  of  July  4th,  1864,  imposed  a  tax  of  five  per 
cent,  upon  all  income  of  the  previous  year,  although  one 
tax  on  it  had  aheady  been  paid,  and  no  one  doubted  the 
validity  of  the  tax  or  attempted  to  resist  iW 
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The  statute  provides  that  the  tax  should  not  apply  to 
enumerated  organizations  or  corporations,  such  as  labor, 
agricultural  or  horticultural  organizations,  mutual  savings 
banks,  etc.,  and  the  argument  is  that  as  the  Amendment 
authorized  a  tax  on  incomes  ^'from  whatever  som*ce 
derived,"  by  implication  it  excluded  the  power  to  make 
these  exemptions.  But  this  is  only  a  form  of  expressing 
Hie  erroneous  contention  as  to  the  meaning  of  the  Amend- 
ment, which  we  have  already  disposed  of.  And  so  far 
as  this  alleged  illegality  is  based  on  other  provisions  of 
the  Constitution,  the  contention  is  also  not  open,  since 
it  was  expressly  considered  and  disposed  of  in  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  108,  173. 

Without  expressly  stating  all  the  other  contentions, 
we  summarize  them  to  a  degree  adequate  to  enable  us  to 
typify  and  dispose  of  all  of  them. 

1.  The  statute  levies  one  tax  called  a  normal  tax  on  all 
incomes  of  individuals  up  to  $20,000  and  from  that  amotmt 
up  by  gradations,  a  progressively  increasing  tax  called 
an  additional  tax,  is  imposed.  No  tax,  however,  is  levied 
upon  incomes  of  immarried  individuals  amounting  to 
$3,000  or  less  nor  upon  incomes  of  married  persons  amount- 
ing to  $4,000  or  less.  The  progressive  tax  and  the  ex- 
empted amounts,  it  is  said,  are  based  on  wealth  alone  and 
the  tax  is  therefore  repugnant  to  the  due  process  clause 
of  the  Fifth  Amendment. 

2.  The  act  provides  for  collecting  the  tax  at  the  som^e, 
that  is,  makes  it  the  duty  of  corporations,  etc.,  to  retain 
and  pay  the  sum  of  the  tax  on  interest  due  on  bonds  and 
mortgages,  unless  the  owner  to  whom  the  interest  is  pay- 
able gives  a  notice  that  he  claims  an  exemption.  This 
duty  cast  upon  corporations,  because  of  the  cost  to  which 
they  are  subjected,  is  asserted  to  be  repugnant  to  due 
process  of  law  as  a  taking  of  then*  property  without  com- 
pensation, and  we  recapitulate  various  contentions  as  to 
discrimination  against  corporations  and  against  individ- 
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uals  predicated  on  provisions  of  the  act  dealing  with 
the  subject: 

(a)  Corporations  indebted  upon  coupon  and  registered 
bonds  are  discriminated  against,  since  corporations  not  so 
indebted  are  relieved  of  any  labor  or  expense  involved 
in  deducting  and  paying  the  taxes  of  individuals  on  the 
income  derived  from  bonds. 

(b)  Of  the  class  of  corporations  indebted  as  above 
stated,  the  law  further  disoriminates  against  those  which 
have  assumed  the  payment  of  taxes  oh  their  bonds,  since 
although  some  or  all  of  their  bondholders  may  be  exempt 
from  taxation,  the  corporations  have  no  means  of  ascer- 
taining such  fact,  and  it  would  ihereiote  result  that 
taxes  would  often  be  paid  by  such  corporations  when  no 
taxes  were  owing  by  the  individuals  to  the  Goveipment. 

(c)  The  law  discriminates  against  owners  of  corporate 
bonds  in  favor  of  individuals  none  of  whoae  picome  is 
derived  from  suTch  property,  since  bondholders  are,  dur^ 
ing  the.  interval  between  the  ^deducting  and  the  paying 
of  the  tax  on  their  bonds,  deprived  of  the  use  of  the  money 
so  withheld. 

(d)  Again  corporate  bondholders  are  discriminated 
against  because  t^e  law  does  not  release  them  from  pay- 
ment of  taxes  on  their  bonds  even  after  the  taxes  have 
been  deducted  by  the  corporation,  and  therefore  if  after 
deduction  the  corporation  should  fail,  the  bondholders 
would  be  compelled  to  pay  the  tax  a  second  time. 

(e)  Owners  of  bonds  the  taxes  on  which  have  been 
assumed  by  the  corporation  are  discriminated  against 
because  the  payment  of  the  taxes  by  the  corporation  does 
not  relieve  Hie  bondholders  of  their  duty  to  include  the 
income  from  such  bonds  in  making  a  return  of  all  income, 
the  result  being  a  double  payment  of  the  taxes,  labor  and 
expense  in  applying  for  a  refimd,  and  a  derivation  of  the 
use  of  the  sum  of  the  taxes  dining  the  interval  which 
elapses  before  they  are  refiinded. 
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3.  The  proviBion  limiting  the  amount  of  interest  paid 
which  may  be  deducted  from  gross  income  of  corporations 
for  the  purpose  of  fixing  the  taxable  income  to  interest 
on  indebtedness  not  exceeding  one-half  the  sum  of  bonded 
indebtedness  and  paid-up  capital  stock,  is  also  charged 
to  be  wanting  in  due  process  because  discrimmating  be- 
tween di£ferent  classes  of  corporations  and  individuals. 

4.  It  is  m^ed  that  want  of  due  process  results  from  the 
provision  allowing  individuals  to  deduct  from  their  gross 
income  dividends  paid  them  by  corporations  whose  in- 
comes are  taxed  and  not  giving,  such  right  of  deduction 
to  corporations. 

5.  Want  of  due  process  is  also  asserted  to  result  from  the 
fact  that  the  act  allows  a  deduction  of  $3,000  or  $4,000 
to  those  who  pay  the  normal  tax,  that  is,  whose  incomes 
are  $20,000  or  less,  and  does  not  allow  t^e  deduction  to 
those  whose  incomes  are  greater  than  $20,000;  that  is, 
such  persons  are  not  allowed  for  the  piupose  of  the  ad- 
ditional or  progressive  tax  a  second  right  to  deduct  the 
$3,000  or  $4,000  which  they  have  ab^eady  enjoyed.  And  a 
further  violation  of  due  process  is  based  on  the  fact  that 
for  the  purpose  of  the  additional  tax  no  second  right  to 
deduct  dividends  received  from  corporations  is  permitted. 

6.  In  various  forms  of  statement,  want  of  due  process, 
it  is  moreover  insisted,  arises  from  the  provisions  of  the 
act  allowing  a  deduction  for  the  purpose  of  ascertaining 
the  taxable  income  of  stated  amounts  on  the  ground  that 
the  provisions  discriminate  betwe^i  married  and  single 
people  and  discriminate  between  husbands  and  wives 
who  are  Uving  together  and  those  who  are  not. 

7.  Discrimination  and  want  of  due  process  results,  it  is 
said,  from  the  fact  that  the  owners  of  houses  in  which 
they  live  are  not  compelled  to  estimate  the  rental  value 
in  making  up  their  incomes,  while  those  who  are  living 
in  rented  houses  and  pay  rent  are  not  allowed,  in  making 
up  their  taxable  income,  to  deduct  rent  which  they  have 
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paid,  and  that  want  of  due  procees  also  results  from  the 
fact  that  although  family  expenses  are  not  as  a  rule  per- 
mitted to  be  deducted  from  gross,  to  arrive  at  taxablCi^ 
income,  fanners  are  permitted  to  omit  from  their  income 
return,  certw^  products  of  the  farm  which  are  susceptible 
of  use  by  them  for  sustaining  their  families  during  the 
year. 

So  far  as  these  numerous  and  minute,  not  to  say  in 
many  rei^)ects  hypercritical,  contentions  are  based  upon 
an  assumed  violation  of  the  uniformity  clause,  their  want 
of  legal  merit  is  at  once  apparent,  since  it  is  settled  that 
that  clause  exacts  only  a  geographical  uniformity  and 
there  is  not  a  semblance  of  groimd  in  any  of  the  proposi- 
tions for  assuming  that  a  violation  of  such  uniformity  is 
complained  of.  KnowUon  v.  Moored  178  U.  S.  41*;  PatUm 
V.  Brady,  184  U.  S.  608,  622;  FlirU  v.  Stone  Tracy  Co.y 
220  U.  S.  107,  158;  BiMrms  v.  Uniied  States,  232  U.  S. 
608,  622. 

So  far  as  the  due  process  clause  of  the  Fifth  Amendment 
is  relied  upon,  it  suffices  to  say  that  there  is  no  basis  for 
such  reliance  since  it  is  equally  well  settled  that  such 
clause  is  not  a  limitation  upon  the  taxing  power  conferred 
upon  C!ongress  by  the  C!onstitution;  in  other  words,  that 
the  C!onstitution  does  not  conflict  with  itself  by  conferring 
upon  the  one  hand  a  taxing  power  and  taking  the  same 
power  away  on  the  other  by  the  limitations  of  the  due 
process  clause.  Treat  v.  White,  181  U.  S.  264;  PaUon  v. 
Brady,  184  U.  S.  608;  McCray  v.  United  States,  195  U.  S. 
27,  61 ;  Flint  v.  Stone  Tracy  Co.,  supra;  Billings  v.  United 
States,  232  U.  S.  261,  282.  And  no  change  in  the  situation 
here  would  arise  even  if  it  be  conceded,  as  we  think  it 
must  be,  that  this  doctrine  would  have  no  application  in 
a  case  where  although  there  was  a  seeming  exercise  of  the 
taxing  power,  the  act  complained  of  was  so  arbitrary  as 
to  constrain  to  the  cc^clusion  that  it  was  not  the  exertion 
of  taxation  but  a  confiscation  of  property,  that  is,  a  taking 
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of  the  same  in  violation  of  the  Fifth  Amendment,  or, 
what  is  equivalent  thereto,  was  so  wanting  in  basis  for 
classification  as  to  produce  such  a  gross  and  patent  in- 
equality as  to  inevitably  lead  to  the  same  conclusion. 
We  say  this  because  none  of  the  propositions  relied  upon 
in  the  remotest  d^ree  present  such  questions.  It  is  true 
that  it  is  elaborately  insisted  that  although  there  be  no 
express  constitutional  provision  prohibiting  it,  the  pro- 
gressive feature  of  the  tax  causes  it  to  transcend  the  con- 
ception of  all  taxation  and  to  be  a  mere  arbitrary  abuse 
of  power  which  must  be  treated  as  wanting  in  due  process. 
But  the  proposition  disregards  the  fact  that  in  the  very 
early  history  of  the  Government  a  progressive  tax  was 
imposed  by  C!ongress  and  that  such  authority  was  exerted 
in  some  if  not  all  of  the  various  income  taxes  enacted  prior 
to  1894  to  which  we  have  previously  adverted.  And  over 
and  above  all  this  the  contention  but  disregards  the  fur- 
ther fact  that  its  absolute  want  of  fotmdation  in  reason 
was  plainly  pointed  out  in  KnowUon  v.  Moore,  supra,  and 
the  right  to  urge  it  was  necessarily  foreclosed  by  the  ruling 
in  that  case  made.  In  this  situation  it  is  of  course  super- 
fluous to  say  that  arguments  as  to  the  expediency  of 
levying  such  taxes  or  of  the  economic  mistake  or  wrong 
involved  in  their  imposition  are  beyond  judicial  cog- 
nizance. Besides  this  demonstration  of  the  want  of  merit 
in  the  contention  based  upon  the  progressive  feature  of 
the  tax,  the  error  in  the  others  is  equally  well  established 
either  by  prior  decisions  or  by  the  adequate  bases  for 
classification  which  are  apparent  on  the  face  of  the  as- 
sailed provisions,  that  is,  the  distinction  between  in- 
dividuals and  corporations,  the  difference  between  various 
kinds  of  cort)orations,  etc.,  etc.  KnowUon  v.  Moore,  supra; 
Flint  V.  Stone  Tracy  Co.,  supra;  Billings  v.  United  States, 
supra;  National  Bank  v.  Commonwealth,  9  Wall.  353; 
National  Safe  Deport  Co.  v.  Illinois,  232  U.  S.  58,  70. 
In  fact,  comprehensively  surveying  all  the  contentions 


Digitized  by 


Google 


26  OCTOBER  TERM,  1915. 

.  Opinion  of  the  Court.  240  U.  S. 

relied  "upon,  aside  from  the  erroneous  construction  of  the 
Amendment  which  we  have  previously  disposed  of,  we 
cannot  escape  the  conclusion  that  they  all  rest  upon  the 
mistaken  theory  that  although  th^re  be  differences  be- 
tween the  subjects  taxed,  to  differently  tax  them  tran- 
scends the  limit  of  taxation  and  amounts  to  a  want  of  due 
process,  and  that  where  a  tax  levied  is  believed  by  one 
who  resists  its  enforcement  to  be  wanting  in  wisdom  and 
to  operate  injustice,  from  that  fact  in  the  nisitiu^  of 
things  there  arises  a  want  of  due  process  of  law  and  a 
resulting  authority  in  the  judiciary  to  exceed  its  powers 
and  correct  what  is  assumed  to  be  mistaken  or  imwise 
exertions  by  the  legislative  authority  of  its  lawful  powers, 
even  although  there  be  no  semblance  of  warrant  in  the 
Constitution  for  so  doing. 

We  have  not  referred  to  a  contention  that  because 
certain  administrative  powers  to  enforce  the  act  were 
conferred  by  the  statute  upon  the  Secretary  of  the  Treas- 
luy,  therefore  it  was  void  as  unwarrantedly  delegating 
legislative  authority,  because  we  think  to  state  the  prop- 
osition is  to  answer  it.  Field  v.  Clark,  143  U.  S.  649; 
BtUtfidd  V.  Stranahan,  192  U.  S.  470,  496;  Oceanic  Steam 
Navigation  Co.  v.  Stranahdn,  214  U.  S.  320. 

Affirmed. 
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FLEITMANN,  SUING  ON  BEHALF  OF  STOCK- 
HOLDERS OF  THE  CONSOLIDATED  STREET 
LIGHTING  COMPANY,  t;,  WELSBACH  STREET 
LIGHTING  COMPANY: 

SAME  V.  SHAW. 

APPEALS  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THS 
SECOND  CIRCUIT. 

Nob.  145,  146.    Argued  December  17,  1915.— Deoi<kd  January  24,  1016 

When  the  penalty  of  triple  damages  is  sought  under  §  7  of  the  Anti^ 
Trust  Act  the  liability  can  only  be  enforced  through  the  verdict  of  a 
jury  in  a  court  of  common  law. 

While  under  the  Act  of  October  15, 1914,  private  parties  can  obtain  an 
injunction  against  threatened  loss,  that  act,  in  terms,  goes  no  farther. 

A  suit  in  equity  by  a  single  stockholder  of  a  corporation  against  that 
and  other  corporations  to  require  the  latter  to  pay  to  the  former 
threefold  damages  under  §  7  of  the  Sherman  Act  cannot  be  main- 
tained, nor,  in  such  a  case,  can  there  be  a  decree  requiring  the  cor- 
poration of  which  plaintiff  is  a  stockholder  to  sue  the  other  corpora- 
tions or  permitting  him  to  sue  in  its  name  and  on  its  behalf. 

211  Fed.  Rep.  103,  affirmed. 

The  facts,  which  involve  the  right  of  a  single  stock- 
holder to  maintain  a  suit  against  the  corporation  under 
§  7  of  the  Sherman  Act,  are  stated  in  the  opinion. 

Mr.  Henry  L.  Scheuermann  with  whom  Mr.  Henry  A. 
Wise  and  Mr.  Harry  F.  Mela  were  on  the  brief,  for  ap- 
pellant. 

Mr.  Edward  W.  Hatch,  with  whom  Mr.  William  F> 
Sheehan  was  on  the  brief,  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  bill  by  a  stockholder  of  the  Consolidated  Street 
Lighting  Company,  against  that  Company  and  a  number 
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of  other  corporations  and  individuals,  to  compel  the  de- 
fendants other  than  his  own  company  to  pay  to  the  latter 
threefold  damages  mider  the  Sherman  Act.  July  2,  1890, 
c.  647,  §  7;  26  Stat.  209,  210.  Accordmg  to  the  allega- 
tions the  other  defendants  conspired  to  control  the  busi- 
ness of  municipal  lighting,  &c.  throughout  the  United 
States  and  in  pursuance  of  their  conspiracy  procured  their 
agent  to  purchase  from  the  former  owners  a  majority  of 
the  stock  in  the  plaintiflf^s  company,  and  then  proceeded 
to  ruin  it  and  drive  it  out  of  business  by.,  misconducting 
its  affairs.  The  plaintiff  has  demanded  of  his  company 
and  its  officers  to  institute  proceedings  but  they  have 
refused.  The  bill  was  dismissed  by  the  District  Court 
on  motion  of  the  appellees  in  the  two  appeals  before  this 
court,  and  the  decree  was  affirmed  by  the  Circuit  Court 
of  Appeals.    211  Fed.  Rep.  103.    128  C.  C.  A.  31. 

The  bill  alleges  in  terms  that  it  is  brought  to  recover 
threefold  the  damages  alleged;  a  decree  for  such  damages 
was  the  relief  prayed.  The  only  specific  error  assigned 
on  appeal  to  the  Circuit  Court  of  Appeals  was  holding 
that  such  a  suit  in  equity  could  not  be  maintained  by  a 
single  stockholder;  that  was  the  only  question  dealt  with 
by  the  District  Court  and  that  was  the  grotmd  of  decision 
in  the  Circuit  Court  of  Appeals.  It  really  is  the  only 
question  in  the  case. 

Of  course  the  claim  set  up  is  that  of  the  corporation 
alone,  aifd  if  the  corporation  were  proceeding  directly 
under  the  statute  no  one  can  doubt  that  its  only  remedy 
would  be  at  law.  Therefore  the  inquiry  at  once  arises 
why  the  defendants'  right  to  a  jury  trial  should  be  taken 
away  because  the  present  plaintiff  cannot  persuade  the 
only  party  having  a  cause  of  action  to  sue — ^how  the 
liability  which  i»  the  principal  matter  can  be  converted 
into  an  incident  of  the  plaintiff's  domestic  difficulties  with 
the  company  that  has  been  wronged. 

No  doubt  there  are  cases  in  which  the  nature  of  the 
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right  asserted  for  the  company,  or  the  failure  of  the  de- 
fendants concerned  to  insist  upon  their  rights,  or  a  dif- 
ferent state  system,  has  led  to  the  whole  matter  being 
disposed  of  in  equity;  but  we  agree  with  the  courts  below 
that  when  a  penalty  of  triple  damages  is  sought  to  be 
inflicted,  the  statute  should  not  be  read  as  attempting  to 
authorize  liability  to  be  enforced  otherwise  than  through 
the  verdict  of  a  jury  in  a  court  of  common  law.  On  the 
contrary  it  plainly  provides  the  latter  remedy  and  it 
provides  no  other.  Pollard  v.  Bailey^  20  Wall.  520. 
Even  the  Act  of  October  16,  1914,  c.  323,  §  16,  38  Stat. 
730,  737,  passed  since  this  suit  was  begun,  does  not  go 
farther  in  terms  than  to  give  an  injunction  to  private 
persons  against  threatened  loss. 

It  now  is  suggested,  evidently  as  an  afterthought  since 
the  deqision  in  the  District  Court,  that  there  might  be  a 
decree  directing  the  corporation  to  sue  or,  if  it  fails  to  do 
so,  permitting  the  plaintiff  to  sue  in  its  name  and  on  its 
behalf.  But  the  bill  is  not  framed  for  that  pmpose,  as 
the  coiurt  below  held. 

Decree  affirmed. 

Mr.  Justice  McKenna  and  Mr.  Justice  Pitnet 
dissent. 
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MT.  VERNON-WOODBERRY  COTTON  DUCK 
COMPANY  V.  ALABAMA  INTERSTATE  POWER 
COMPANY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ALABAMA. 
No.  200.    Submitted  January  10,  1016.— Decided  January  24,  1016. 

Prohibition  ifl  a  distinct  suit  and  the  judgment  finally  disposing  of  it  is 
a  final  judgment  by  common  law  as  well  as'  under  the  statutes  of 
Alabama  within  the  meaning  of  Judicial  Code,  §  23T. 

The  fact  that  the  denial  of  a  petition  for  writ  of  prohibition  does  not 
decide  the  merits  of  the  principal  suit  is  immaterial  so  far  as  finality 
of  the  judgment  is  concerned. 

Where  the  state  court  has  denied  a  petition  for  writ  of  prohibition,  all 
the  points  urged  exclusively  under  the  state  constitution  must  be 
taken  to  have  been  decided  adversely  to  plaintifif  in  error  and  this 
court  in  such  respect  follows  the  state  court. 

To  manufacture,  supply  and  sell  to  the  public,  power  produced  by 
water  as  motive  force,  held  in  this  case,  following  the  judgment  of  the 
etate  court,  to  be  a  public  use  justifying  the  exercise  of  eminent  do- 
main, and  the  statute  of  Alabama  providing  for  condemnation  of 
property  for  water  power  purposes  is  not  unconstitutional  as  taking 
property  without  due  process  of  law. 

186  Alabama,  622,  affirmed. 

The  facts,  which  involve  the  construction,  application 
and  constitutionality  of  statutes  of  Alabama  providing 
for  proceedings  to  condemn  land  and  water  powers,  are 
stated  in  the  opinion. 

Mr.  Hollins  N.  Randolph  and  Mr.  Edwin  6.  Baetjer, 
for  plaintiff  in  error. 

Mr.  Thomas  W,  Martin  and  Mr.  Ray  Ruskton  for  de- 
fendant in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  writ  of  prohibition  to  prevent 
the  Probate  Court  of  Tallapoosa  County  from  ti|Jdng 
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jurisdiction  of  condemnation  proceedings  instituted  by 
the  Alabama  Interstate  Power  Company  to  take  land, 
water  and  water  rights  belonging  to  the  petitioner..  An 
alternative  writ  was  issued  but  the  Supreme  Court  of  the 
State  ordered  it  toTbe  quashed  and  the  writ  to  be  dismissed. 
186  Alabama,  622.  The  grounds  of  the  petition  are  that 
the  statutes  of  Alabama  do  not  authorize  the  proceed- 
ings and  that  if  they  do  they  contravene  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 
The  Supreme  Court  upheld  the  statutes  and  the  juris- 
diction of  the  Probate  Court,  but  left  the  sufficiency  of 
the  petition  for  condemnation,  whether  every  subject 
of  which  condemnation  was  sought  could  be  condemned, 
and  the.abiUty  of  the  Power  Company  to  prove  its  case, 
to  be  determined  in  the  condemnation  case.  There  is  a 
motion  to  dismiss  the  writ  of  error  on  the  ground  that  the 
present  decision  is  not  final  because  it  does  not  determine 
the  merits;  but  this  motion  must  be  denied.  Prohibition 
is  a  distinct  suit  and  the  judgment  finally  disposing  of  it  is 
a  final  judgment  within  the  meaning  of  the  Judicial  Code, 
Act  of  March  3,  1911,  c;  231,  §  237,  36  Stat.  1087,  1156, 
under  the  statutes  of  Alabama  and  by  the  common  law. 
Code  of  1907,  §§  4864-4867,  4872.  Weston  v.  Charleston, 
2  Pet.  449, 464,  465.  The  fact  that  it  does  not  decide  the 
merits  of  the  principal  suit  is  immaterial.  It  is  not  de- 
voted to  that -point,  but  only  to  the  preliminary  question 
of  the  jurisdiction  of  the  court  in  which  that  suit  is  brought. 
The  Argument  in  favor  of  granting  the  writ  presented 
by  the  plaintiffs  in  error,  is  addressed  in  great  part  to 
matters  with  which  this  court  has  no  concern.  It  is  argued 
that  the  Probate  Court  could  not  be  given  jurisdiction 
of  the  condemnation  proceedings  consistently  with  the 
constitution  of  the  State;  that  under  the  same  instru- 
ment the  State  Legislature  had  no  power  to  pass  the  con- 
demnation acts;  that  the  petition  was  insufficient  to 
found  jurisdiction  of  the  case  and  was  defective  in  various 
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ways;  that  a  part  of  the  condemnation  sought  was  bad 
under  the  statutes  in  any  event;  and  that  certain  words 
in  the  Alabama  Code  imder  which  it  is  sought  to  condemn 
rights  below  the  contemplated  dam  of  the  i^ower  Com- 
pany, never  were  properly  enacted  by  the  legislature  of 
the  State.  All  these  points  must  be  taken  to  have  been 
decided  adversely  to  tiie  plaintiff  in  error  by  the  Supreme 
Court  of  Alabama  so  far  as  they  might  fiunish  grounds 
for  prohibition,  and  they  aU  are  matters  on  which  this 
court  follows  the  Supreme  Court  of  the  State. 

The  principal  argument  presented  that  is  open  here,  is 
that  the  purpose  of  the  condemnation  is  not  a  public  one. 
The  purpose  of  the  Power  Company's  incorporation  and 
that  for  which  it  seeks  to  condemn  property  of  the  plain- 
tiff in  error  is  to  manufacture,  supply,  and  sell  to  the  pub- 
lic, power  produced  by  water  as  a  motive  force.  In  the 
organic  relations  of  modem  society  it  may  sometimes  be 
hard  to  draw  the  line  that  is  supposed  to  limit  the  author- 
ity of  the  legislature  to  exercise  or  delegate  the  power  of 
eminent  domain.  But  to  gather  the  streams  from  waste 
and  to  draw  from  them  energy,  labor  without  brains,  and 
so  to  save  mankind  from  toil  that  it  can  be  spared,  is  to 
supply  what,  next  to  intellect,  is  the  very  foundation  of  all 
pur  achievements  and  all  our  welfare.  If  that  purpose  is 
not  public  we  should  be  at  a  loss  to  say  what  is.  The  in- 
adequacy of  use  by  the  general  public  as  a  universal  test 
is  established.  Clark  v.  Nash,  198  U.  S.  361.  Strickley  v. 
Highland  Boy  Mining  Co.,200V.S.  527,531.  The  respect 
due  to  the  judgment  of  the  State  would  have  great  weight 
if  there  were  a  doubt.  HairsUm  v.  DantdUe  &  Western 
Ry.  Co.,  208  U.  S.  598,  607.  O'Neill  v.  Learner,  239  U.  S. 
244,  253.  But  there  is  none.  See  Otis  Co.  v.  Ludlow  Man- 
ufacturing Co.,  201  U.  S.  140, 151.  We  perceive  no  ground 
for  the  distinction  attempted  between  the  taking  of  rights 
below  the  contemplated  dam,  such  as  these  are,  and  those 
above.    Compensation  is  provided  for  according  to  rules 
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that  the  court  below  declares  to  be  well  settled  and  that 
appear  to  be  adequate.  The  details  as  to  what  may  be 
taken  and  what  not  under  the  statutes  and  petition  are  not 
open  here.  Before  a  corporation  can  condemn  rights  it  is 
required  to  have  obtained,  by  other  means,  at  least  an 
acre  on  each  side  of  the  stream  for  a  dam  site,  and  this  is 
supposed  to  show  that  the  use  is  not  public.  It  is  only  a 
reasonable  precaution  to  insure  good  faith.  A  hardly 
consistent  argument  is  that  the  dam  should  be  built  before 
the  necessity  of  taking  waters  below  can  be  shown.  But 
a  plan  may  show  the  necessity  beforehand.  All  that  we 
decide  is  that  no  general  objection  based  on  these  grounds 
affects  the  jurisdiction  of  the  Probate  Court  or  the  con- 
stitutionality of  the  act. 

Certain  exceptions  from  the  powers  conferred,  such  as 
private  residences,  lands  of  other  corporations  having 
similar  powers,  and  cotton  factories,  subject  to  the  taking 
of  the  excess  of  water  over  that  in  actual  use  or  capable  of 
use  at  normal  stages  of  the  stream,  are  too  plainly  reason- 
able so  far  as  they  come  in  question  here  to  need  justifica- 
tion. Discrimination  is  alleged  but  not  argued.  We  see 
nothing  that  runs  against  the  Fourteenth  Amendment. 
The  right  given  to  take  possession  before  the  compensation 
is  finally  determined  also  is  not  argued.  WiUiama  v. 
Parker,  188  U.  S.  491,  602.  Without  further  discussion  of 
the  minutise,  we  are  of  opinion  that  the  decision  of  the 
Supreme  Court  of  Alabama  upon  the  questions  arising 
under  the  Constitution  of  the  United  States  was  correct. 

Judgment  affirmed. 
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NEW  YORK,  PHILADELPHIA  &  NORFOLK  RAIL- 
ROAD COMPANY,  PLAINTIFF  IN  ERROR,  v. 
PENINSULA  PRODUCE  EXCHANGE  OF  MARY- 
LAND. 

ERROB  TO  TH£  COURT  OF  APPEAD9  OF  THE  STATE  OF 
MABTLAND. 

No.  137.   Argued  December  16,  16,  1916.— Decoded  January  24,  1916. 

The  Carmack  Amendment  of  June  29, 1906,  extends  to  failure  to  trans- 
port with  reasonable  despatch;  and  under  it  there  can  be  a  recovery 
from  the  initial  carrier  for  loss,  damage  or  injury  for  such  failure 
although  on  the  line  of  the  connecting  carrier. 

A  subsequent  legislative  interpretation  of  a  statute  is  entitled  to  great 
weight. 

A  condition  of  the  tariff  filed  with  the  Interstate  Commerce  Commis- 
sion that  the  carrier  was  not  bound  to  transport  on  a  particular*  train 
or  vessel  to  arrive  at  a  particular  market  or  otherwise  than  with  rea- 
sonable despatch  does  not  relieve  the  carrier  from  liability  under  the 
Carmack  Amendment  for  not  delivering  with  reasonable  despatch, 
although  the  delay  may  have  been  on  line  of  connecting  carrier. 

In  this  case  the  state  court  did  not  deny  to  the  carrier  any  Federal  right 
in  charging  that  the  liability  for  unreasonable  delay  in  delivering 
a  carload  of  berries  was  the  amount  of  the  decline  in  value;due  to 
the  delay  at  the  place  of  destination,  without  stating  the  limitation 
in  the  filed  tariff  that  the  damages  should  not  exceed  the  value  at  the 
time  and  place  of  shipment,  the  amount  awarded  being  less  than 
such  value. 

122  Maryland,  215,  affirmed. 

The  facts,  which  involve 'the  construction  and  applica- 
tion of  the  Carmack  Amendment  to  damages  for  delay, 
are  stated  in  the  opinion. 

Mr.  Henry  Wolf  BikU  and  Mr.  Frederic  D.  McKenney 
for  plaintifiT  in  error: 

The  Carmack  Amendment  does  not  impose  upon  the 
"initial  carrier"  liability  for  delay  occurring  qn  the  line 
of  its  connection  without  physical  damage  to  the  property. 

The  plaintiff  below  is  not  entitled  to  recover  becaOi9e 
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its  shipment  failed  to  arrive  in  time  for  the  market  of 
May  28,  when  the  regulations  mider  which  the  shipment 
moved  were  published  in  tariffs  duly  on  file  with  the 
Interstate  Commerce  Commission,  and  specifically  pro- 
vided that:  "No  carrier  is  boimd  to  transport  said  prop- 
erty by  any  particular  train  or  vessel,  or  in  time  for  any 
particular  market,  or  otherwise  than  with  reasonable 
dispatch,  imless  by  specific  agreement  endorsed  hereon." 
In  £iuppo]*t  of  these  contentions,  see  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491 ;  Almond  v.  Railroad,  95  Georgia^ 
775;  A.,T.&S.  F.  Ry.  v.  Rolnmon,  233  U.  S.  173;  Bait. 
&  Ohio  R.  R.  V.  UnOed  States,  215  U.  S.  481;  Boston  & 
Maine  R.  R.  v.  Hooker,  233  U.  S.  97;  Byers  v.  Southern 
Exp.  Co.,  165  N.  Car.  542;  Chi.  &  AUoji  R.  R.  v.  Kirby, 
225  U.  S.  155;  C,  R.  I.  &  P.  Ry.  v.  Cramer,  232  U.  S.  490; 
Detroit  <&c.  Ry.  v.  McKemie,  43  Michigan,  609;  East 
Tenn.  &c.  Ry.  v.  Johnson,  85  Georgia,  497;  Fort  Smith 
&c.  R.  R.  V.  Awbrey,  39  Oklahoma,  270;  Frey  v,  N.  Y. 
Central  R.  R.,  100  N.  Y.  Supp.  225;  G.  H.  <fc  S.  A.  Ry.  v. 
Wallace,  223  U.  S.  481;  Great  Nor.  Ry.  v.  O'Conner,  232 
U.  S.  508;  Gulf  &c.  R.  R.  v.  Nelson,  139  S.  W.  Rep.  81; 
Matter  of  BiUs  of  Lading,  14 1.  C.  C.  346;  Johnson  v.  Af ., 
K.  <fc  T.  Ry.,  95  N.  Y.  Supp.  1S2;  Kansas  City  So.  Ry.  v. 
Carl,  227  U.  S.  639-,  Klass  Commissum  Co.  v.  Wabash 
R.  R.,  80  Mo.  App.  164;  Kramer  &  Co.  v.  C,  M.  &  St. 
P.  Ry.,  101  Iowa,  178;  Leonard  v.  Railway  Co.,  54  Mb. 
App.  293;  M.,  K.  &  T.  Ry.  v.  Carpenter,  162  Tex.  Civ. 
App.  585;  M.,  K.  <fc  T.  Ry.  v.  Harriman,  227  U.  S. 
657;  Myrick  v.  Mich.  Cm.  R.  R.,  107  U.  S.  102;  Notfolk 
Truckers  Exchange  v.  N.  S.  Ry.  Co.,  116  Virginia,  466; 
Pecos  <fcc.  Ry.  v.  Coxe,  150  S.  W.  Rep.  265;  Pmna.  R.  R. 
V.  Clark,  118  Maryland,  514;  Penno  R.  R.  v.  Morrisdaile 
Coal  Co.,  230  U.  S.  304;  Railroad  Co.  v.  Manvfactvring 
Co.,  16  WaU.  318;  Railroad  Co.  v.  Pratt,  22  WaU.  123; 
Robinsm  v.  Bait.  &  Ohio  R.  R.,  222  U.  S.  506;  Shaffer  v. 
Chicago,  R.  J.  &  P,  Ry.,  21  I.  C.  C.  8;  Southern  Pacific 
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Co.  V.  Lyon,  66  So.  Rep.  209;  fex.  &  Pac.  Ry.  v.  Abilene 
Oil  Co.,  204  U.  S.  426;  Wabash  R.  R.  v.  Pearce,  192  U/S. 
179. 

Mr.  James  E.  EUegood  for  defendant  in  error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

On  May  26,  1910,  The  Peninsula  Produce  Exchange  of 
Maryland  delivered  to  the  New  York,  Philadelphia  & 
Norfolk  Railroad  Company  at  Marion,  Maryland,  a  car- 
load of  strawberries  for  transportation  to  New  York  City. 
The  conditions  of  the  transportation  were  set  forth  in  the 
bill  of  lading  issued  by  the  railroad  company.  The  prop- 
erty was  delivered  at  destination  some  hours  later  than 
the  customary  time  of  arrival  and  this  action  was  brought 
to  recover  damages  for  the  failure  to  transport  and  deliver 
with  reasonable  despatch.  Judgment  in  favor  of  the 
shipper  was  affirmed  by  the  Court  of  Appeals  of  Mary- 
land.   122  Maryland,  215. 

The  plaintiff  in  error,  in  its  brief,  states  that  "the  ques- 
tions involved  are  two," — 

"1.  Does  the  Carmack  Amendment  impose  on  the 
*  initial  carrier'  liability  for  delay  occurring  on  the  line  of 
its  connection  without  physical  damage  to  the  property? 

''2.  Was  the  plaintiff  entitled  to  recover  because 
its  shipment  failed,  to  arrive  in  time  for  the  market  of 
May  28th,  when  the  regulations  under  which  the  ship- 
ment moved  were  published  in  tariffs  duly  on  file  with  the 
Interstate  Commerce  Commission,  and  specifically  pro- 
vided: 'No  carrier  is  bound  to  transport  said  property  by 
any  particular  train  or  vessel,  or  in  time  for  any  par- 
ticular market,  or  otherwise  than  with  reasonable  de- 
spatch, unless  by  specific  agreement  endorsed  hereon'  ?" 

The  first  question,  arising  from  the  fact  that  it  did  not 
appear  that  the  delay  occurred  on  the  line  of  the  initial 
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carrier  (the  defendant)  was  raised  by  an  unsuccessful 
demurrer  to  the  declaration,  and  both  questions  were 
presented  by  prayers  for  instructions  which  were  denied. 

The  amendment  of  §20  of  the  Interstate  Commercie 
Act;  known  as  the  Carmack  Amendment  (Act  of  June  29, 
1906,  c.  3691,  §  7,  34  Stat.  584,  596),  provides  "that  any 
common  carrier  .  .  .  receiving  property  for  trans- 
portation from  a  point  in  one  State  to  a  point  in  another 
State  shall  issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to*  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier  ...  to  which  such  property  may 
be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall 
exempt  such  common  carrier  .  .  .  from  the  liability 
hereby  imposed.^^ 

We  need  not  review  at  length  the  considerations  which 
led  to  the  adoption  of  this  amendment.  These  were  stated 
in  Atlantic  Coast  Line  v.  Riverside  MUlSj  219  IT.  S.  186, 
199-203.  It  was  there  pointed  out  that  along  with  single- 
ness of  rate  and  continuity  of  carriage  in  through  ship^ 
ments  there  had  grown  up  ihe  practice  of  requiring  specific 
stipulations  limiting  the  liabHity  of  each  separate  com- 
pany to  its  own  part  of  the  through  route,  and,  as  a  result, 
the  shipper  could  look  to  the  initial  carrier  for  recompense 
only  "  for  loss,  damage  or  delay  "  occurring  on  its  own  line. 
This  '^burdensome  situation"  was  ''the  matter  which 
Congress  undertook  to  regulate.*'  And  it  was  concluded 
that  the  requirement  that  interstate  carriers  holding 
themselves  out  as  receiving  packages  for  destinations  be- 
yond their  own  terminal  should  be  compelled  "as  a  con- 
dition of  continuing  in  that  traffic  to  obligate  themselves 
to  carry  to  the  point  of  destination,  using  the  lines  of 
connecting  carriers  as  their  own  agencies,"  was  within  the 
power  of  Congress.  The  rule,  said  the  court  in  defining  the 
purpose  of  the  Carmack  Ameadmeut,  /'is  adapted  to 
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secure  the  rights  of  the  sh^)per  by  securing  unity  of  trans- 
portation with  unity  of  responsibility."  And,  again,  we 
said  in  Adams  Express  Company  v.  Croningery  226  U.  S. 
491,  that  this  le^slation  embraces  'Hhe  subject  of  the 
liability  of  the  carrier  under  a  bill  of  lading  which  he  must 
issue." — "The  duty  to  issue  a  bill  of  lading  and  the 
liabiUty  thereby  assumed  are  covered  in  full,  and  though 
there  is  no  reference  to  the  effect  upon  state  r^ulation, 
it  is  evident  that  Congress  intended  to  adopt  a  uniform 
rule  and  relieve  such  contracts  from  the  diverse  regulation 
to  which  they  had  been  theretofore  subject."  Id.,  p.  606. 
It  is  now  insisted  that  Congress  failed  to  .accomplish 
this  paramount  object;  that  while  unity  of  responsibility 
was  secured  if  the  goods  were  injured  in  the  coiu'se  of 
transportation  or  were  not  deUvered,  the  statute  did  not 
reach  the  case  of  a  failure  to  transport  with  reasonable 
despatch.  In  such  case  it  is  said  that,  although  there  is 
a  through  shipment,  the  shipper  must  still  look  to  the 
particular  carrier  whose  neglect  caused  the  delay.  We  do 
not  think  that  the  language  of  the  amendment  has  the 
inadequacy  attributed  to  it.  The  words  "any  loss,  dam- 
age, or  injury  to  such  property"  caused  by  the  initial 
carrier  or  by  any  connecting  carrier  are  comprehensive 
enough  to  embrace  all  damages  resulting  from  any  failure 
to  discharge  a  carrier's  duty  with  respect  to  any  part  of 
the  transportation  to  the  agreed  destination.  It  is  not 
necessary,  nor  is  it  natural  in  view  of  the  general  purpose 
of  the  statute,  to  take  the  words  "to  the  property"  as 
limiting  the  word  "damage"  as  well  as  the  word  "injury" 
and  thus  as  rendering  the  former  wholly  superfluous.  It 
is  said  that  there  is  a  different  responsibility  on  the  part 
of  the  carrier  with  respect  to  delay  from  that  which  exists 
where  there  is  a  failure  to  carry  sfiiely.  But  the  difference 
is  with  respect  to  the  measure  of  tl^  carrier's  obligation; 
the  duty  to  transport  with  reasonable  despatch  is  none 
the  less  an  int^ral  part  of  the  normal  undertaking  of 
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the  carri^.  And  we  can  gather  no  intent  to  unify ^bnly 
a  portion  of  the  carrier's  responsibility.  Further,  it  is 
urged;  that  the  amendment  provides  that  the  initial 
carrier  may  recover  from  the  connecting  carrier  ''on  whose 
line  the  loss,  damage,  or  injury  shall  have  been  sustained 
the  amount  of  such  loss,  damage,  or  injury  as  it  may  be 
required  to  pay  to  the  owners  of  such  property,''  and 
this,  it  is  said,  shows  that  the  'loss,  damage,  or  injury' 
described  is  that  which  may  be  localized  as  having  oc- 
curred on  the  line  of  one  of  the  carriers  and  therefore 
should  be  limited  to  physical  loss  or  injury.  But  we  find 
no  difficulty  in  this,  as  the  damages  required  to  be  paid 
by  the  initial  carrier  ar^  manifestly  regarded  as  resulting 
from  some  breach  of  duty,  and  the  purpose  is  simply  to 
provide  for  a  recovery  against  the  connecting  carrier  if 
the  latter,  as  to  its  part  of  the  transportation,  is  tound 
to  be  guilty  of  that  breach.  The  view  we  have  expressed 
finds  support  in  the  explicit  terms  of  the  act  of  January  20, 
1914,  c.  11,  38  Stat.  278,  which  provides  "that  no  suit 
brought  in  any  state  court  of  competent  jurisdiction 
against  a  railroad  company  ...  to  recover  damages 
for  delay,  loss  of,  or  injury  to  property  received  for  trans- 
portation by  such  common  carrier  under  section  twenty 
of  the  Act  to  regulate  conomerce  .  .  .  shall  be  re- 
moved to  any  court  of  the  United  States  where  the  matter 
in  controversy  -does  not  exceed,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $3,000."  If  the  language  of 
§  20  can  be  regarded  as  ambiguous,  this  legislative  inter- 
pretation of  it  as  conferring  a  right  of  action  for  delay, 
as  well  as  for  loss  or  injury  to  the  property  in  the  course 
of  transportation  is  entitled  to  great  weight.^    Alexander 

>  The  language  of  the  Cannack  Amendment  has  been  construed  in 
various  decisions  by  state  courts  as  embracing  damages  for  delay. 
Fort  Smith  R.  R.  Co.  v.  Aubrey,  39  Oklahoma,  270;  Southern  Pacific 
Co.  V.  Lyon  (Miss.),  66  So.  Rep.  209;  Pecos  RaUway  Co.  v.  Cox,  150 
S.  W.  Rep.  CTezas)  265;  Norfolk  Exchange  v.  Norfolk  Southern  R.  R. 
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V.  Mayor,  5  Oanch,  1,  7,  8;  United  States  v.  Freeman,  3 
How.  556,  564,  565;  Cope  v.  Cope,  137  U.  S.  682,  688. 

The  second  question,  as  stated,  is  sought  to  be  raised 
under  the  stipulation  of  the  bill  of  lading  (being  one  of 
the  conditions  filed  with  the  tariffs  under  the  Interstate 
Connnerce  Act)  that  the  carrier  is  not  bound  to  transport 
''by  any  particular  train  or  vessel,  or  in  time  for  any 
particular  market,  or  otherwise  than  with  reasonable 
despatch."  See  Chicago  &  AUon  R.  R.  Co.  v.  Kirby,  225 
U.  S.  155;  Atchison,  Topeka  &  Santa  Fe  Rwy.  Co.  v. 
Robinson,  233  U.  S.  173.  But  the  argument  upon  this 
point  is  not  addressed  to  the  issue,  as  recovery  was  not 
sought,  or  permitted,  except  for  a  failure  to  transport 
with  reasonable  despatch.  The  declaration  allied  that 
the  berries  ''were  to  be  transported  with  safety,  and  with 
reasonable  despatch,  and  delivered  ...  in  safe  con- 
dition and  with  reasonable  diligence";  that  the  defend- 
ant, or  its  connecting  lines,  did  not  "transport  or  delivd: 
the  same  with  reasonable  despatch";  and  that  the  dam- 
age was  due  to  their  failure  to  use  "due  and  reasonable 
diligence."  The  court  instructed  the  jury  that  it  became 
the  duty  of  the  defendant  and  all  connecting  lines  "to 
use  reasonable  care,  diligence  and  exertion  in  forwarding 
and  transporting  and  delivering"  the  berries,  and  that 
if  the  jury  should  believe  that  the  defendant  and  the  con- 
necting lines,  or  any  of  them,  "did  not  use  such  care, 
diligence  and  exertion"  and  that  by  reason  of  the  failure 
so  to  do  the  berries  arrived  "too  late  for  the  market  of 
the  day  on  which  they  would  have  arrived  if  they  had  been 
forwarded  and  transported  with  such  care,  diligence  and 
exertion,  and  that  the  plaintiff  thereby  sustained  loss, 
then  their  vei-dict  should  be  for  the  plaintiff."  As  the 
Court  of  Appeals  of  Maryland  said,  the  ground  of  the 

Co.,  116  Virginia,  466,    Contra,  Byers  v.  Southern  Express  Co.,  165 
N.  Car.  542. 
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action  was  'Hhe  failure  to  carry  with  reasonable  despatch 
and  the  loss  of  marketability  is  mentioned  as  the  element 
of  damage."  That  is,  the  reference  to  the  market  said 
to  have  been  lost  was  merely  for  the  purpose  of  calculating 
damages  which  were  sought  solely  because  of  lack  of 
reasonable  dihgence  and  not  upon  the  allegation  of  any 
added  duty  with  respect  to  a  particular  train  or  market. 
The  stipulation  invoked  does  not  attempt  to  limit  the 
duty  of  the  carrier  to  transport  with  reasonable  despatch, 
and  we  are  not  called  upon  to  consider  its  effect  in  any 
other  aspect. 

The  instructions,  however,  permitted  the  jury  to  award 
as  damages  the  amount  of  the  decline  in  value,  due  to  the 
delay,  at  the  place  of  destination,  without  stating  the  limi- 
tation set  forth  in  the  tariff  of  the  plaintiff  in  error  as  filed; 
and  this  tariff  with  the  accompanying  conditions,  duly 
offered  in  evidence,  was  excluded.  It  was  conceded  by 
the  Court  of  Appeals  that  these  rulings  were  erroneous, 
but  the  court  found  that  they  worked  no  harm  to  the 
plaintiff  in  error.  The  condition  in  the  bill  of  lading,  and 
in  the  filed  tariff  provided  that  'Hhe  amount  of  any  loss 
or  damage  for  which  any  carrier  is  Uable  shall  be  computed 
on  the  basis  of  the  value  of  the  property  (being  the  bona 
fide  invoice  price,  if  any,  to  the  consignee,  including  the 
freight  charges,  if  prepaid)  at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless  a  lower  value  has 
been  represented  in  writing  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classification  or  tariffs 
upon  which  the  rate  is  based,  in  any  of  which  events 
such  lower  value  shall  be  the  maximum  amount  to  govern 
such  computation,  whether  or  not  such  loss  or  damage 
occurs  from  n^ligence."  Treating  the  rate  charged  for 
the  transportation  as  based  upon  assent  to  this  provision, 
the  Court  of  Appeals  construed  the  stipulation  not  as 
changing  the  basis  of  liability  but  as  limiting  the  amount 
of  the  recovery  in  any  event  to  the  value  of  the  property 
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at  the  time  and  place  of  shipment,  no  other  value  having 
been  agreed  upon.  Adams  Express  Co.  v.  Croninger^  226  U. 
S.  491 ;  WeUs,  Fargo  &  Co.  v.  Neiman-Marcus  Co.,  227  U.  S. 
469;  Boston  &  Maine  R.  R.  Co.  v.  Hooker,  233  U.  S.  97; 
George  N.  Pierce  Co.  v.  Wells,  Fargo  A  Co.,  236  U.  S.  278. 
It  appeared  from  the  evidence  that  the  berries  were  sold 
in  New  York  City  at  an  average  price  of  six  and  one-half 
cents  a  quart.  It  was  also  proved  that  the  decline  in 
value  due  to  the  delay  was  from  two  to  three  cents  a 
quart.  The  jiuy  gave  a  verdict  for  $180.48,  which  in- 
cluded $153:.60,  principal,  and  $26.88  interest.  That  is, 
the  jury  gave  damages  at  the  rate  of  two  cents  a  quart 
for  the  240  crates  (7680  quarts)  shipped.  The  court  held 
that  it  could  not  be  said,  as  the  defendant  contended, 
that  there  was  no  proof  of  actual  damage  from  the  delay; 
and  that,  so  far  as  the  maximum  liability  fixed  by  the 
filed  tariff  was  concerned,  the  court  was  justified  in  taking 
the  value  of  the  berries  at  the  time  and  place  of  shipment 
as  being  at  least  equal  to  the  two  cents  a  quart  allowed. 
Upon  this  point  the  Court  of  Appeals  said:  ''It  may  be 
judicially  assumed  that  their  value  at  the  time  and  place 
of  shipment  was  at  least  equal  to  the  two  cents  per  quart 
which  the  jury  allowed  as  damages,  and  in  the  view  we 
have  taken  of  the  case  no  just  purpose  would  be  served 
in  reversing  the  judgment  and  subjecting  the  parties  to 
the  expense  of  a  new  trial."  That  is  to  say,  upon  the 
facts  as  the  state  court  found  them  to  be,  the  agreed 
maximum  of  liability  as  stipulated  was  not  exceeded. 

We  cannot  say,  in  the  lijr^  *  of  the  evidence,  that  the 
state  court  denied  to  the  ^.liuintiff  in  error  any  Federal 
right  in  holding  as  it  did  with  respect  to  the  amount  of 
the  value  of  the  berries  at  the  time  and  place  of  shipment, 
and  in  this  view  we  are  unable  to  conclude  that  in  dis- 
posing of  the  Federal  questions  there  was  any  error  which 
would  require,  or  justify,  a  reversal. 

Judgment  affirmed. 
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LOOMIS  V.  LEHIGH  VALLEY  RAILROAD 
COMPANY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NEW 

YORK. 

No.  106.    Argued  December  6,  1915.— Decided  January  24,  1916. 

The  purpose  of  the  Act  to  Regulate  Commerce  was  to  secure  and 
preserve  uniformity,  and  the  courts  may  not,  as  an  original  question, 
exert  authority  over  subjects  which  primarily  come  within  the 
jurisdiction  of  the  Commission. 

The  character  of  equipment  which  the  carrier  must  provide  and  allow- 
ances which  it  must  make  for  instrumentalities  supplied,  and  services 
rendered,  by  the  shipper — such  as  inside  doors  and  bulkheads  in 
cars  and  timber  therefor — are  problems  which  directly  concern  rate 
making  and  are  peculiarly  administrative  on  which  there  should  be 
an  appropriate  inquiry  by  the  Interstate  Conmierce  Commission 
before  being  submitted  to  a  court. 

The  opinions  of  the  Interstate  Commerce  Commission  on  questions 
in  regard  to  allowances  to  shippers  for  doors  and  bulkheads  indicate 
that  these  problems  are  complicated  and  administrative. 

The  facts,  which  involve  the  construction  and  applica- 
tion of  the  Act  to  Regulate  Commerce  as  amended  by 
the  Hepburn  Act,  are  stated  in  the  opinion. 

Mr.  Edward  P.  White,  with  whom  Mr.  John  Colmey 
was  on  the  brief,  for  plaintiff  in  error: 

The  judgment  presents  a  Federal  question,  because  it 
is  founded  upon  an  erroneous  construction  of  certain 
Federal  statutes,  and  upon  nothing  else. 

It  was  the  common-law  duty  of  the  defendant  to  furnish 
the  lumber  in  suit. 

The  common-law  duty  asserted  by  the  plaintiffs  is 
reaffirmed  by  §  1  of  the  Interstate  Ciommerce  Act,  the 
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liability  of  the  defendant  is  necessarily  implied  by  §  15, 
and  the  common-law  remedy  is  expressly  saved  by 
§22. 

The  common-law  duty  asserted  in  this  action  was  en- 
forceable at  the  place  of  shipment  by  the  courts  of  New 
York,  whatever  the  destination  of  the  freight. 

The  alleged  defense  is  without  foundation. 

The  judgment  under  review,  so  far  as  it  reverses  part 
of  the  original  judgment,  should  itself  be  reversed,  in 
other  respects  it  should  be  affirmed,  and  the  original 
judgment  should  in  all  things  be  affirmed. 

In  support  of  the  contentions,  see  Atlantic  Coast  Line 
V.  Riverside  Mills,  219  U.  S.  186;  Atlantic  Coast  Line  v. 
Mazarsky,  216  U.  S.  122;  Cook  v.  Avery,  147  U.  S.  375, 384; 
Chicago,  M.  &  St.  P.  Ry.  v.  Solan,  169  U.  S.  133;  Cin- 
cinnati,  N.  0.  &  T.  P.  Ry.  v.  Fairbanks,  90  Fed.  Rep. 
467,  471 ;  Commercial  Bank  v.  Sloman,  121  Am.  Dec.  874; 
Eastern  Railway  v.  Liltlefield,  237  U.  S.  140;  Farron  V. 
Sherwood,  17  N.  Y.  227;  Galveston  &c.  R.  R.  v.  WaUace, 
223  U.  S.  481 ;  Goodale  v.  Lawrence,  88  N.  Y.  513;  Hariks 
V.  Mo.  Pac.  Ry.,  92  Nebraska,  594;  HiUon  Lumber  Co. 
V.  Atlantic  Coast  Line,  6  L.  R.  A.  (N.  S.)  225;  Hutchinson 
on  Carriers,  §  497;  lU.  Cent.  R.  R.  v.  McKendree,  203 
U.  S.  514,  525;  lU.  Cent.  R.  R.  v.  Mulberry  Cod  Co.,  238 
U.  S.  275;  Int.  Comm.  Com.  v.  Diffenbaugh,  222  U.  S.  42; 
Louis.  &  Nash.  R.  R.  v.  Brewing  Co.,  223  U.  S.  70;. 
Loomis  V.  Lehigh  Valley  R.  R.,  147  App.  Div.  196;  S.  C, 
132  N,  Y.  Supp.  138;  No.  Pac.  Ry.  v.  Larabee  Mills,  211 
U.  S.  612;  Mo.  Pac.  Ry.  v.  CastU,  224  U.  S.  541;  Murdock 
V.  Memphis,  20  WaU.  590;  N.  Y.,  N.  H.  &  Hart.  R.  R.  v. 
New  York,  166  U.  S..628;  Neass  v.  Mercer,  15  Barb.  318; 
Norton  v.  Coons,  6  N.  Y.  33,  40;  Nutt  v.  Knut,  200  U.  S. 
12,  19;  Pearce  v.  Wabash  R.  R.,  192  U.  S.  179;  Penna. 
R.  R.  V.  Puntan  Coal  Co.,  237  U.  S.  121;  Penna.  R.  R.  v. 
Knight,  171  N.  Y.  354;  S.  C,  192  U.  S.  21;  RaUroad  Co. 
V.  Davis,  159  Illinois,  53,  68;  Roberts  y.  Ely,  113  N.  Y. 
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128,  151;  St.  L.,  /.  M.  &  So.  Ry.  v.  Taylor,  210  U.  S. 
281. 

Mr.  Lyman  M.  Bass,  with  whom  Mr.  Daniel  J.  Kene- 
fick  and  Mr.  Thomas  R.  Wheeler  were  on  the  brief,  for 
defendant  in  error: 

No  question  is  presented  for  review  to  this  court  be- 
cause the  judgment  of  the  Court  of  Appeals  of  New  York 
State  does  not  deny  any  right,  privilege  or  immunity 
specially  set  up  or  claimed  by  the  plaintiffs  in  error  under 
any  statute  of  the  United  States. 

The  courts  of  the  State  of  New  York  had  no  jurisdiction 
over  the  interstate  shipments  involved  since  Congress  had 
legislated  upon  the  field  covering  such  interstate  transpor- 
tation and  had  assumed  exclusive  jurisdiction  thereof. 

The  courts  of  the  State  of  New  York  have  not  juris- 
diction to  nor  should  this  court  direct  that  the  defendant 
in  error  make  a  payment  to  the  plaintiffs  in  error  in 
violation  of  the  specific  provisions  of  the  Interstate 
Commerce  Act. 

The  Interstate  Commerce  Commission  imder  the 
Interstate  Commerce  Act  has  the  exclusive  jurisdiction 
to  determine  whether  or  not  the  practice  of  the  defendant 
in  error  was  discriminatory  and  unjust  in  failing  to  pro- 
vide in  its  tariffs  for  allowances  to  shippers  for  lumber 
furnished  for  grain  doors  or  bulkheads  and  until  the 
Interstate  Commerce  Commission  had  acted,  no  court, 
state  or  Federal,  had  any  jurisdiction  to  require  the 
railroad  to  pay  shippers  for  such  lumber  so  furnished. 

Defendant  after  the  passage  of  the  Hepburn  Act  owed 
no  common-law  duty  to  furnish  grain  doors  and  bulk- 
heads for  interstate  shipments  without  extra  charge, 
and  consequently  there  is  no  obligation  on  its  part  to 
reimburse  the  plaintiffs  for  lumber  furnished  by  them  for 
that  purpose  without  its  request  unless  provisions  there^ 
for  were  made  in  its  tariffs. 
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In  support  of  these  contentions,  see  Armour  Packing 
Co.  V.  Untied  States,  209  U.  S.  57,  72;  Atchison  Ry.  v. 
United  States,  232  U.  S.  199;  Atlantic  Coast  Line  v.  Maam 
Grocery  Co.,  166  Fed.  Rep.  206,  aff'd  215  U.  S.  501 ;  Bait. 
&  Ohio  R.  R.  V.  PUcaim  Coal  Co.,  215  U.  S.  481;  Boston 
&  Maine  R.,  R.  v.  Hooker,  233  U.  S.  97;  Chicago  &  Alton, 
R.  R.  V.  Kirby,  225  U.  S.  155;  Chicago  &  Rock  Island  Ry. 
V.  Hardwick,  226  U.  S.  426;  Cincinnati  &c.  R.  R.  v. 
Slade,  216  U.  S.  78,  83;  Fowler  v.  Samson,  164  U.  S.  252; 
Harding  v.  lUinois,  196  U.  S.  78,  M;K.C.  S.  Ry.  v.  Alters 
Commission  Co.,  223  U.  S.  573;  Loe6  v.  Trustees,  179 
U.  S.  472,  481;  Louis.  &  Nash.  R.  R.  v.  MotOey,  219  U.  S. 
467;  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  291; 
Mitchell  Coal  Co.  v.  Penna.  R.  R.,  230  U.  S.  247,  258-9; 
McNeU  V.  Southern  Ry.,  202  U.  S.  543;  Morrisdale  Coal 
Co.  V.  Penna.  R.  R.,  230  U.  S.  304;  National  Lumber  Assn. 
V.  Atlantic  Coast  Line,  14  I.  C.  C.  154;  N.  Y.  &  New 
Haven  R.  R.  v.  Int.  Comm.  Com.,  200  U.  S.  361,  391; 
Oxley  Stave  Co.  v.  BiUler  Co.,  166  U.  S.  648;  Penna.  R.  R. 
V.  Int.  Mining  Co.,  230  U.  S.  184;  Penna.  R.  R.  v.  Puritan 
Coal  Co.,  237  U.  S.  121;  Penrui.  R.  R.  v.  Clark,  238  U.  S. 
456;  Pierce  Co.  v.  Wells,  Fargo  Co.,  236  U.  S.  278;  Robin- 
son V.  Bait.  &  Ohio  R.  R.,  222  U.  S.  506;  Sayward  v. 
Denny,  168  U.  S.  180;  Southern  Ry.  v.  Reid,  222  U.  S.  424; 
Swearingen  v.  St.  Louis,  185  U.  S.  38, 45;  Tex.  &  Pac.  Ry. 
V.  Alnkne  Oil  Co.,  204  U.  S.  426;  Thmnas  v.  Illinois,  209 
U.  S.  258;  Victor  Fuel  Co.  v.  Atchison  Ac.  Ry.,  14  I.  C.  C. 
119;  Zadig  v.  Baldwin,  166  U.  S.  485, 488. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of 
the  court. 

Plaintiffs  in  error  have  long  been  shippers  of  grain  and 
produce  over  the  line  of  defendant  carrier  from  Victor  and 
other  stations  in  Western  New  York.  From  time  to  time 
during  a  period  beginning  in  August,  1906,  and  aiding 
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May  6,  1908,  they  requested  it  to  furnish  at  such  places 
for  their  use  one  or  more  cars — about  two  hundred  al- 
together—suitable for  transporting  in  bulk,  wheat,  oats, 
rye,  apples,  cabbages  and  potatoes.  In  response,  it  sent 
ordinary  box  and  refrigerator  cars  inadequate  for  the 
required  service  until  fitted  with  inside  doors  or  trans- 
verse bulkheads.  Prior  to  1906,  in  like  circumstances, 
the  custom  was  for  the  railroad  to  supply  Ixunber  without 
chaise  and  shippers  constructed  these  temporary  fittings. 
This  practice  was  discontinued  at  the  stations  mentioned, 
and,  during  the  period  specified,  it  refused  either  to  supply 
such  material  or  cars  completely  prepared  for  carrying 
in  bulk  the  enumerated  articles.  Plaintiffs  were  there- 
fore compeUed  to  construct  inside  doors  or  bulkheads  in 
the  car,  which  they  loaded  and  delivered  to  defendant 
for  transportation  to  points  both  within  and  beyond  the 
State.  The  total  cost  of  material  used  was  $322.07 — it 
varied  from  forty  cents  to  three  dollars  and  fifty  cents 
per  car. 

Payment  of  the  amount  so  expended  was  demanded 
by  plaintiffs  and  refused.  Without  preliminary  resort 
to  the  Interstate  Conmierce  Commission,  they  then 
brought  this  action  in  a  state  court  upon  the  theory  that 
the  carrier  having  failed  to  perform  its  conmion-law  duty 
to  furnish  adequate  cars,  they  were  entitled  to  recover 
as  damages  their  consequent  outlay.  Defendant  denied 
liability  and  further  challenged  the  court's  jurisdiction 
over  claims  incident  to  interstate  shipments  because: 
It  was  and  remains  an  interstate  carrier  subject  to  the 
Act  to  Regulate  Commerce  as  amended  and  supplemented 
as  well  as  the  act  of  Congress  passed  February  19,  1903, 
known  as  the  Elkins  Act,  etc. ;  it  had  filed  with  the  Inter- 
state Commerce  Commission  the  tariffs  under  which 
such  shipments  were  made;  these  tariffs  fixed  rates  for 
tr^sportation  only  and  did  not  provide  for  payments 
or  allowances  for  grain  doorS;  bulkheads,  or  lumber  for 
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constructing  the  same;  the  rates  were  reasonable  and 
just  and  had  not  been  held  otherwise  by  the  Interstate 
Commerce  Conmiission. 

The  Court  of  Appeals  held  that  the  conmion  law  im- 
posed upon  the  railroads  the  duty  of  furnishing  cars 
equipped  with  inside  doors,  or  bulkheads  for  transporting 
grain  or  provisions  in  bulk  and  unless  local  or  Federal 
statutes  had  established  different  rules  plaintiffs  were 
entitled  to  recover.  Having  considered  the  statutes, 
it  concluded  the  local  act  created  no  bar  to  recovery  on 
account  of  the  intrastate  shipments,  but  that  Congress 
had  assumed  such  control  over  interstate  shipments  as  to 
deprive  the  state  courts  of  power  to  consider  claims  arising 
out  of  them.  208N.Y,312.  The  judgment  of  the  Appel- 
late Division  in  favor  of  plaintiffs  for  total  cost  of  material 
supplied  by  them  was  modified  accordingly  and  the  record 
and  proceedings  remitted  to  the  Supreme  Court,  Ontario 
County.  This  writ  of  error  was  then  sued  out  to  obtain 
a  review  of  the  judgment  of  the  Court  of  Appeals,  being 
addressed  to  the  Supreme  Court  because  the  record  was 
in  its  possession.  Shanks  v.  Dd.,  Lack.  &  West  R.  R.^ 
239  U.  S.  556. 

No  serious  dispute  exists  concerning  the  facts.  The 
applicable  duly-filed  interstate  rate  schedules  made  no 
reference  to  allowances  for  grain  doors  or  bulkheads,  and 
the  circumstances  under  which  these  were  installed,  to- 
gether with  their  cost,  are  not  controverted.  Whether 
there  was  jurisdiction  in  the  state  court  to  pass  upon  the 
carrier's  liability  incident  to  the  interstate  traffic,  is  the 
sole  point  demanding  consideration. 

The  effect  of  the  Act  to  Regulate  Commerce,  as  sup- 
plemented and  amended,  upon  the  jurisdiction  of  courts, 
has  been  expounded  in  many  cases  heretofore  decided. 
Tex.  &  Pac.  Ry.  v.  Abilene  Cotton  Co.,  204  U.  S.  426; 
Bait.  &  Ohio  R.  R.  v.  Pitcaim  Coal  Co.,  215  U.  S.  481; 
Rolnnson  v,  Bait.  &  Ohio  R.  R..  222  U.  S.  506;  MitcheU 
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Coal  Co.  V.  Penna.  R.  R.,  230  IT.  S.  247;  Morrisdale  Coal 
Co.  V.  Penna.  R.  R.,  230  U.  S.  304;  Minnesota  Rate  Cases, 
230  U.  S.  352;  Tex.  &  Pac.  Ry.  v.  American  Tie  Co., 
234  U.  S.  138;  Penna.R.  R.  v.  Puritan  Coal  Co.,  237  U.  S. 
121;  Penna.  R.  R.  v.  Clark  Coal  Co.,  238  U.  S.  456. 

Speaking  through  Mr.  Justice  Lamar  in  MitcheU  Coal 
Co.  V.  Penna.  R.  R.,  supra,  we  said  (p.  255) :  ''The  courts 
have  not  been*  given  jurisdiction  to  fix  rates  or  practices 
in  direct  proceedings,  nor  can  they  do  so  collaterally 
during  the  progress  of  a  lawsuit  when  the  action  is  based 
on  the  claim  that  unreasonable  allowances  have  been  paid. 
If  the  decision  of  such  questions  was  committed  to  differ- 
ent courts  with  different  jiuies  the  results  would  not  only 
vary  in  degree,  but  mightoften  be  opposite  in  character — 
to  the  destruction  of  the  imiformity  in  rate  and  practice 
which  was  the  cardinal  object  of  the  statute." 

In  the  Minnesota  Rate  Cases,  supra,  we  further  said 
(p.  419) :  ''The  dominating  purpose  of  the  statute  was  to 
secure  conformity  to  the  prescribed  standards  through  the 
examination  and  appreciation  of  ihe  complex  facts  of 
transportation  by  the  body  created  for  that  purpose; 
and,  as  this  court  has  repeatedly  held,  it  would  be  de- 
structive of  the  system  of  regulation  defined  by  the 
statute  if  the  court  without  the  preliminisuy  action  of  the 
Commission  were  to  undertake  to  pass  upon  the  ad- 
ministrative questions  which  the  statute  has  primarily 
confided  to  it." 

And  in  Tex.  &  Pac.  Ry.  Co.  v.  American  Tie  Co.,  supra, 
the  rule  was  thus  stated  (p.  146) :  "It  is  equally  clear  that 
the  controversy  as  to  whether  the  lumber  tariff  included 
crossties  was  one  primarily  to  be  determined  by  the  Com- 
mission in  the  exercise  of  its  power  concerning  tariffs 
and  the  authority  to  regulate  conferred  upon  it  by  the 
statute.  Indeed,  we  think  it  is  indisputable  that  that 
subject  is  directly  controlled  by  the  authorities  which 
establish  that  for  the  preservation  of  the  uniformity  which 
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it  was  the  purpose  of  the  Act  to  Regulate  Commerce  to 
seciu'e,  the  courts  may  not  as  an  original  question  exert 
authority  over  subjects  which  primarily  come  within  the 
jurisdiction  of  the  Commission." 

An  adequate  consideration  of  the  present  controversy 
would  require  acquaintance  with  many  intricate  facts  of 
transportation  and  a  consequent  appreciation  of  the 
practical  effect  of  any  attempt  to  define  services  covered 
by  a  carrier's  published  tariffs,  or  character  of  equipment 
which  it  must  provide,  or  allowances  which  it  may  make 
to  shippers  for  instrmnentalities  supplied  and  services 
rendered^  In  the  last  analysis  the  instant  cause  presents 
a  problem  which  directly  concerns  rate-making  and  is 
peculiarly  administrative.  Atchison^  Topeka  &  Santa  Fe 
Ry.  V.  United  States,  232  U.  S.  199, 220.  And  the  preserva- 
tion of  uniformity  and  prevention  of  discrimination  render 
essential  some  appropriate  ruling  by  the  Interstate  Com- 
merce Commission  before  it  may  be  submitted  to  a  court. 
See  P^nna.  R.  R.  v.  Puritan  Coal  Co.,  supra,  pp.  128,  129; 
Penna.  R.  R.  v.  Clark  Coal  Co.,  supra,  pp.  469,  470. 

If  in  respect  of  interstate  business  the  coxirts  of  New 
York  may  determine,  as  original  matters,  rate-making 
problems,  those  in  other  States  have  like  jurisdiction. 
The  uncertainty  and  confusion  which  would  necessarily 
result,  is  manifest.  Ample  authority  has  been  given  the 
Commission,  in  circumstances  like  those  here  shown,  to 
administer  proper  relief,  and  in  connection  therewith  to 
approve  some  general  rule  of  action.  In  so  doing  it  would 
effectuate  the  great  purpose  for  which  the  statute  was 
enacted. 

On  June  1,  1908,  before  this  proceeding  was  begun,  the 
Interstate  Commerce  Conmiissioh  ruled:  ''A  carrier  may 
not  lawfully  reimburse  shippers  for  the  expense  incurred 
in  attaching  grain  doors  to  box  cars  unless  expressly  so 
provided  in  its  tariff."  (Conference  Ruling  No.  78.)  In 
National  Lumber  Ass'n  v.  Railroad,   14  I.   C.  C.   154, 
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June  23,  1908,  i^ter  much  consideration,  the  Commission 
refused  to  order  carriers  either  to  furnish  flat  cars  equipped 
in  all  respects  for  transporting  lumber  or  grant  allowances 
for  cost  incurred  by  shippers  in  connection  therewith.  In 
N.  Y.  Shippers'  Asa'n  v.  N.  Y.  Central  R.  /?.,  30  I.  C.  C. 
437  (1914),  the  regulations  and  practices  of  railroads  in 
Western  New  York  with  respect  to  car  fittings  used  in 
bulk  transportation  of  grain  and  produce,  were  chal- 
lenged. The  shippers  claimed,  "it  is  the  carrier's  duty  to 
supply  cars  at  all  seasons  of  the  year  fully  equipped  for 
the  safe  transportation  of  grain,  potatoes,  and  other 
produce  in  bulk  without  further  fitting;  or,  that  if  a  car 
be  tendered  the  shipper  which  cannot  safely  be  used  for 
such  commodities,  in  view  of  their  natiu'e  or  of  the  con- 
dition of  the  weather,  it  is  the  carrier's  duty  to  furnish, 
or  to  pay  for,  all  materials  and  labor  necessary  to  render 
the  car  reasonably  safe."  This  was  denied.  The  opinions 
in  these  causes  strikingly  indicate  the  complicated  ad- 
ministrative problem  involved. 
We  find  no  error  in  the  judgment  below  and  it  is 

Affirmed. 


KANSAS  CITY  WESTERN  RAILWAY  COMPANY  v. 

McADOW. 

ERROR  TO  THE  KANSAS  CITY  COURT  OP  APPEALS,  STATE  OF 

MISSOURI. 

No.  127.    Submitted  January  18,  1916.— Decided  January  81,  1916. 

If  the  declaration  on  which  a  c^se  is  tried  brings  it  ubder  the  Employers' 
Liability  Act,  the  fact  that  the  particular  allegation  showing  that 
plaintiff  was  engaged  in  interstate  commerce  appeared  as  an  amend- 
ment does  not  raise  a  Federal  question. 
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Actions  of  tort  are  transitory. 

The  law  governing  the  situation  in  an  action  in  a  state  court  under  the 
Employers'  Liability  Act  is  Equally  the  law  of  the  State  whether 
derived  from  Congress  or  the  state  legislature  and  must  be  noticed 
by  the  court. 

An  electric  railway  from  Leavenworth,  Kansas,  to  Kansas  City, 
Kansas,  with  a  traffic  agreement  with  a  street  railway  company 
operating  in  Kansas  City,  Missouri,  hdd  to  be  a  railroad  within  the 
Act  to  Regulate  Commerce.  United  States  v.  Bait,  &  Ohio  S.  W. 
R.  R.,  226  U.  S.  14.  Omaha  Street  Ry.  y.  Int.  Camm.  Comm.,  230 
U.  8.  324,  distinguished. 

The  statute  of  Kansas  is  so  similar  to  the  Federal  Employers'  Liability 
Act  that  the  liability  of  the  employer  is  not  affected  by  the  question 
of  which,  governs  the  case,  and  it  is  under  such  circumstances  un- 
necessary to  determine  which  law  applies. 

The  facts,  which  involve  the  validity  of  a  verdict  in 
an  action  for  personal  injuries  and  the  application  of 
the  Federal  Employers'  Liability  Act,  are  stated  in  the 
opinion. 

Mr.  Charles  F.  Hutchings  and  Mr.  McCabc  Moore  for 
plaintiff  in  error. 

Mr.  John  H.  Atwood  and  Mr.  Oscar  S.  HiU  for  defendant 
in  error. 

Mr.  Justice  HoLif  es  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injuries  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error  in  whose 
employ  he  was.  The  original  petition  allied  that  the 
defendant  operated  a  line  of  electric  railway  extending 
from  Leavenworth,  Kansas,  through  Wolcott  and  Kansas 
City  in  the  same  State  into  Kansas  City,  Missouri,  that 
the  plaintiff  was  a  motorman  upon  a  car  on  the  line  and 
was  injured  in  Kansas  by  a  collision  due  to  the  defendant's 
negligence.    An  amendment  was  allowed  alleging  that  the 
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plaintiff  was  injured  on  a  trip  from  Kansas  City^  Missouri, 
to  Leavenworth,  with  further  details,  and  that  the  de- 
fendant's negligent  acts  were  in  violation  of  the  act  of 
Congress  controlling  such  matters  when  the  parties  were 
engaged  in  commerce  among  the  States.  The  defendant 
was  a  Kansas  corporation  having  an  electric  railway  from 
Leavenworth  into  Kansas  City,  Kansas.  It  had  a  traffic 
agreement  with  the  Metropolitan  Street  Railway  Com- 
pany operating  street  railways  in  Kansas  City,  Missoiui, 
by  which  the  latter  was  to  receive  the  cars  of  the  former 
carrying  passengers  and  freight  and  move  them  through 
designated  streets  in  Mis^uri  and  back  to  Kansas;  each 
party  to  be  liable  for  damage  due  to  its  n^ligence  during 
this  part  of  the  transit,  and  the  fares  and  freight  money 
to  be  divided  in  certain  proportions.  By  a  later  agreement 
the  route  was  modified  and  it  was  provided  that  the  de- 
fendant should  pay  the  trainmen's  wages  during  the 
movement  in  Missouri  but  that  they  should  be  imder  the 
exclusive  control  of  the  Metropolitan  Company  and  as 
between  said  companies,  should  in  aU  respects  be  regarded 
for  the  time  being  as  its  employes.  There  was  evidence 
that  in  fact  at  the  time  of  the  accident  the  only  control 
exercised  by  the  Missouri  Company  was  to  put  a  conductor 
upon  the  cat  to  receive  the  fares,  that  while  in  Missouri 
it  received  its  orders  from  the  Kansas  side,  and  that  the 
Company  was  in  the  hands  of  receivers  who  seem  not  to 
have  recognized  the  contract.  The  plaintiff  got  a  verdict 
which  was  sustained.  The  errors  assigned  are,  ru  sub- 
stance, that  the  amendment  expressly  bringing  the  case 
under  the  act  of  Congress  ought  not  to  have  been  allowed; 
that  the  act  does  not  apply  to  electric  roads  aild  that,  if 
it  does,  the  defendant  was  not  engaged  in  commerce 
among  the  States,  or  at  least  was  not  if  the  contract 
between  the  companies  governed  the  movement  of  the 
car. 
As  to  the  first  it  would  be  enough  to  say  that  if  the 
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declaration  on  which  the  case  was  tried  brought  it  under 
the  Act,  the  fact  that  it  appeared  as  an  amendment  to 
one  that  alleged  the  same  facts  with  the  exception  of  the 
plaintiff's  coming  from  beyond  the  State  raises  no  ques- 
tion under  the  laws  of  the  United  States.  Central  Vermont 
Ry.  V.  White,  238  U.  S.  507,  513.  Bnnkmeier  v.  Mo.  Pac. 
Ry.,  224  U.  S.  268,  270.  The  state  court  sustained  the 
amendment  on  the  ground  of  waiver,  but  if  it  had  held  it 
allowable  as  a  matter  of  course,  no  Federal  right  would 
have  beai  infringed.  Wabash  R.  R.  v.  Hayes,  234  U.  S. 
86,  90.  It  is  said  that  by  the  amendment  it  gave  a  juris- 
diction to  the  Missoiui  coiurt  that  otherwise  it  would  not 
have  had  under  the  EJmployers'  Liability  Act  of  April  5, 
1910,  c.  143;  36  Stat.  291.  But  actions  of  tort  are  transi- 
tory and  the  argument  based  on  the  act  6f  1910  would 
have  no  application  unless  the  defendant  was  engaged  in 
business  governed  by  that  act.  The  argument  would  be 
that  if  so  engaged  then,  under  the  statute,  the  interstate 
road  could  not  be  sued  in  a  state  court  unless  it  was  doing 
business  in  that  State.  We  express  no  assent  to  it,  but  if 
sound  it  would  afford  no  ground  for  objecting  to  the 
amendment;  and  no  question  of  jurisdiction  was  raised. 
The  amendment  introduced  no  fact  inconsistent  with 
those  first  alleged  and  it  was  imnecessary  when  the  facts 
were  stated  to  invoke  the  act  of  Congress  in  terms.  The 
law  governing  the  situation  is  equally  the  law  of  the  State 
whether  derived  from  Congress  or  the  state  legislature, 
and  must  be  noticed  by  the  courts.  Grand  Trunk  Western 
Ry.  V.  Lindsay,  233  U.  S.  42,  48.  Mandou  v.  New  York, 
New  Haven  &  Hartford  R.  R.,  223  U.  S.  1,  57. 

The  defendant's  road  appears  to  be  of  the  class  of  the 
Traction  Company  that  was  before  the  court  in  United 
States  V.  Baltimore  &  Ohio  Southwestern  R.  R.,  226  U.  S. 
14,  and  that  was  excepted  from  the  decision  in  Omaha 
&  Council  Bluffs  Street  Ry.  v.  Interstate  Commerce  Comr 
mission,  230  U.  S.  324,  337.    Such  roads  have  been  held 
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to  be  within  the  act  of  Congress.  Spokane  &  I.  E.  R.  R. 
V.  CampbeUy  217  Fed.  Rep.  518.  See  Act  of  June  18, 1910, 
c.  309,  §  12;  36  Stat.  639,  662.  So  agam  many  cases  have 
intimated  Uiat  the  technical  considerations  by  which  the 
defendant  seeks  to  establish  that  it  was  not  engaged  in 
commerce  among  the  States  are  not  final.  Penna.  R.  R. 
V.  dark  Brothers  Mining  Co.,  238  U.  S.  466,  467.  Savage 
V.  Jmes,  22b  U.  S.  601,  620.  Svyift  v.  United  States,  196 
U.  S.  375,  398.  But  these  questions  really  are  immaterial 
here  since  the  Kansas  statute  is  so  similar  to  that  of  the 
United  States  that  the  liability  of  the  defendant  does  not 
appear  to  be  affected  by  the  question  which  of  them 
governed  the  case.:  In  such  circiunstances  it  is  unneces- 
sary to  decide  which  law  applied.  Chicago  it  Northwestern 
Ry.  V.  Gray,  237  U.  S.  399. 

Jtidgment  affirmed. 


GAST  REALTY  AND  INVESTMENT  COMPANY  v. 
SCHNEIDER  GRANITE  COMPANY. 

EBROR  TO  TSE  SUPREME  COURT  OF  THE  STATE  OF  MISSOURI. 
No.  211.    Argued  January  21,  1916.— Decided  January  31, 1916. 

The  legislature  may  create  taxing  districts  to  meet  the  expense  of 
local  improvements  without  encountering  the  Fourteenth  Amend- 
ment unless  its  action  is  palpably  arbitrary  or  a  plain  abuse. 

T^e  law  does  not  attempt  an  imaginary  exactness  or  go  beyond  reason- 
able probabilities  in  establishing  taxing  districts. 

A  law  establishing  a  taxing  district  under  which  there  is  no  reasonable 
presumption  that  substantial  justice  will  be  done,  but  under  which 
parties  will  probably  be  disproportionately,  taxed  cannot  stand  as 
constitutional  against  one  actually  so  taxed. 

The  ordinance  of  St.  Louis  authorized  by  the  charter  of  that  city  levy- 
ing part  of  the  cost  of  paving  on  property  fronting  on  the  street  but 
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baaed  on  area  without  providing  for  equal  depth  of  the  aaaessmeni 
district  results  necessarily,  and  not  merdy  incidentally,  in  subjecting 
owners  of  property  having  gi^ater  depth  than  that  adjoining  them 
to  greater  and  disproportionate  taxation  and  is  unconstitutional 
under  the  Fourteenth  Amendment. 

This  dedsicm  is  limited  to  the  particular  <mlinance  before  the  court 
and  to  those  who,  like  the  property  owner  in  this  case,  have  suffeved 
from  inequalities  which  have  no  justificati(m  in  law. 

250  Missouri,  153,  reversed. 

The  facts,  which  involve  the  construction  and  con- 
stitutionality under  the  Fourteenth  Amendment  of  certain 
provisions  in  the  charter  and  a  street  paving  ordinance 
of  the  City  of  St.  Louis,  Missouri,  are  stated  in  the  opinion. 

Mr.  Thomas  0.  RtUkdge  and  Mr.  David  OoUkmUh^  mth 
whom  Mr.  Robert  A.  Holland^  Jr.^  and  Mr.  J.  M.  LaMy 
were  on  the  brief,  for  plaintiff  in  error. 

Mr.  Hickman  P.  Rodgers,  with  whom  Mr.  WiUiam  K. 
Koemer  were  on  the  brief,  for  defendant  in  error: 

The  provisions  under  which  this  assessment  was  made 
are  not  repugnant  to  the  Foiuleenth  Amendment.  Shu- 
mate V.  Heman,  181  U.  S.  402;  French  v.  Barber  Aaphalt 
Paving  Co.,  181  U.  S.  324;  SchiUte  v.  Heman,  189  U.  S.  607. 

An  assessment  against  all  the  ground  within  an  improve- 
ment district  will  not  be  overthrown  merely  because  one 
part  of  ground  within  the  district  may  have  received 
greater  benefit  from  the  improvement  than  another  part; 
nor  for  the  reason  that  the  improvement  does  not  adjoin 
or  abut  a  particular  piece  of  ground  within  such  district. 
Davidson  v.  New  Orleans,  96  U.  S.  97;  Kelly  v.  Pittsburg, 
104  U.  S.  78;  Hager  v.  Redamalion  District,  111  U.  S.  701; 
Spencer  v.  Merchant,  125  U.  S.  345;  FaUbrook  Irrigation 
District  v.  Bradley,  164  U.  S.  112;  Cleveland  &c.  R.  R.  v. 
Parier,  210  U.  S.  177,  184. 

The  question  as  to  whether  a  particular  piece  of  prop- 
erty is  benefited  by  a  local  improvement  and  to  what 
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extent  is  l^^lative,  and  not  subject  to  judicial  review. 
Spencer  v.  Merchant^  supra;  Webster  v.  Fargo,  181  U.  S. 
394;  French  v.  Barber  Paving  Co.,  181  U.  S.  324;  Chadwick 
v.  KeUy,  187  U.  S.  540,  546;  Schoi^er  v.  Woerling,  188 
U.  8.  516. 

Mb.  Jubticb  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  collect  a  tax  for  paving  Broadway,  a 
street  in  St.  Louis,  levied  upon  land  of  the  defendants 
fronting  upon  that  strcfet.  The  plaintiff,  -defendant  in 
error,  did  the  work,  recdved  an  assignment  of  the  tax 
and  got  a  judgment  for  the  amount.  The  only  question 
here  is  whether  the  ordinance  levying  the  tax  under  the 
charter  of  the  city  i&*  consistent  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 
The  charter  provides  that  one-fourtii  of  the  total  cost  shall 
be  leviedHipdn  all  the  property  fronting  upon  or  adjoining 
the  improvement  according  to  frontage  and  three-fourths 
according  to  area  upon  all  the  property  in  the  district 
asc^tained  as  follows:  ''A  line  shall  be  drawn  midway 
betwe^  the  street  to  be  improved  and  the  next  parallel 
or  converging  street  on  each  side  of  the  street  to  be  im- 
jMX>ved,  which  line  shall  be  the  boundary  of  the  district, 
except  as  hereinafter  provided,  namely:  If  the  prop- 
erty adjoining  the  street  to  be  improved  is  divided  into 
lots,  the  district  line  shall  be  so  drawn  as  to  include  the 
entire  depth  of  all  lots  fronting  on  the  street  to  be  im- 
proved. .  .  #  If  there  is  no  parallel  or  converging 
street  on  either  side  of  the  street  improved,  the  district 
lines  shall  be  drawn  three  himdred  feet  from  and  parallel 
to  the  street  to  be  improved;  but  if  there  be  a  parallel  or 
converging  street  on  one  side  of  the  street  to  be  improved 
to  fix  and  locate  the  district  line,  then  the  district  line  on 
the  other  side  shall  be  drawn  parallel  to  the  street  to  be 
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improved  and  at  the  average  distance  of  the  opposite 
district  line  so  fixed  and  located."  The  defendants'  land 
has  a  frontage  on  the  west  side  of  Broadway  of  1083.88 
feet  out  of  a  total  in  the  district  constituted  said  to  be 
4372  feet.  It  is  an  undivided  tract  extending  back  nearly 
a  thousand  feet  to  Ch\irch  Road.  On  the  south  the  lad- 
joining  property  was  divided  into  lots  of  small  depth,  and 
on  the  opposite  side  of  Broadway  the  next  parallel  street 
was  about  300  feet  from  Broadway.  The  ordinance  estab- 
lishing the  taxing  district  treated  Church  Road  as  the 
next  parallel  street  within  the  meaning  of  the  charter,  and 
included  the  defendants'  tract  to  a  depth  of  between  four 
and  five  hxmdred  feet,  while  the  small  lots  next  to  it  were 
included  to  only  about  100  feet,  the  opposite  lots  to  about 
150  feet  and  another  undivided  tract  on  the  east  of  Broad-' 
way,  was  included  by  average  distanoo  to  a  depth  of 
240  feet.  The  ordinance  establishing  theselines  was  helci 
to  follow  the  charter  and  to  be  consistent  with  the  Four- 
teenth Amendment  by  the  Supreme  Court  of  the  State. 
250  Missouri,  153. 

The  legislature  may  create  taxing  districts  to  meet  the 
expense  of  local  improvements  and  may  fix  the  basis  of 
taxation  without  encountering  the  Fourto^th  Amend- 
ment unless  its  action  is  palpably  arbitrary  or  a  plain 
abuse.  Hovck  y.LUUe  River  Drainage  District,  239  U.  S. 
254,  262.  The  front-foot  rule  has  been  sanctioned  for  the 
cost  of  paving  a  street.  In  such  a  case  it  is  not  likely  that 
the  cost  will  exceed  the  benefit,  and  the  law  does  not 
attempt  an  imaginary  exactness  or  go  beyond,  the  rea- 
sonable probabilities.  French  v.  Barber  Asphalt  Co., 
181 U.  S.  324.  Cass  Farm  Co.  v.  DetroU,  181 U.  S.  396, 397. 
So  ia  the  case  of  a  square  bounded  by  principal  streets 
the  land  might  \>e  assessed  half  way  back  from  the  im- 
provement to  the.  next  street.  Louis.  &  Nash.  R.  R.  v. 
Barber  Asphalt  Paving  -Co.,  197  U.  S.  430.  But  as  is 
implied  by  Houck  v.  LitUe  River  Drainage  District  if  the 
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law  18  of  such  a  character  that  there  is  no  reasonable  pre- 
sumption that  substantial  justice  generally  will  be  done, 
but  the  probability  is  that  the  parties  will  be  taxed  dis- 
proportionately to  each  other  and  to  the  benefit  conferred 
the  law  cannot  stand  against  the  complaint  of  one  so 
taxed  in  fact.  Martin  v.  District  of  Columbia^  205  U.  S. 
136, 139. 

The  city  of  St.  Louis  is  shown  by  this  case  and  by  others 
in  the  Missoiui  reports  to  contain  tracts  not  yet  cut  into 
city  lots,  extending  back  from  streets  without  encoimter- 
ing  a  parallel  street  much  farther  than  the  distance  within 
which  paving  could  be  supposed  to  be  a  benefit.  See,  for 
instan.ce,  OiUonite  Roofing  Co.  v.  St.  Louis  Fair  Associor 
OoUj  231  Missoiuri,  589.  Granite  Paving  Co.  v.  Fleming^ 
261  Missouri,  210.  Loth  v.  St.  Louis^  257  Missouri,  399. 
Bush  C(mstruction  Co.  v.  Withndl,  185  Mo.  App.  408. 
The  ordinance,  following  the  charter  as  construed,  es- 
tablished a  line  determining  the  proportions  in  which 
the  tax  was  to  be  borne  that,  after  running  not  a  hundred 
feet  from  the  street,  leaped  to  near  five  hundred  feet  when 
it  encountered  such  a  tract,  and  on  the  opposite  side  of 
the  street  was  one  hundred  and  fi£ty  and  two  hundred 
and  forty  feet  away.  The  differences  were  not  based 
upon  any  consideration  of  difference  in  the  benefits  con- 
ferred but  were  established  mechanically  in  obedience  to 
the  criteria  that  the  charter  directed  to  be  applied.  The 
defendants'  case  is  not  an  incidental  result  of  a  rule  that 
as  a  whole  and  on  the  average  may  be  expected  to  work 
well,  but  of  an  ordinance  that  is  a  farrago  of  irrational 
irregularities  throughout.  It  is  enough  to  say  that  the 
ordinance  following  the  orders  of  the  charter  is  bad  upon 
its  face  as  distributing  a  local  tax  in  grossly  unequal  pro- 
portions not  because  of  special  considerations  applicable 
to  the  parcels  taxed  but  in  blind  obedience  to  a  ruUthat 
requires  the  result.  And  it  cannot  be  said  that  the  or- 
dinance as  a  whole  may  be  regarded  a^  an  individual 
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exception  under  a  rule  that  promises  justice  in  all  ordinary 
cases.  The  charter  provisions  as  applied  to  a  city  like 
St.  Louis  must  be  taken  to  contemplate  such  ordinances 
under  the  construction  given  to  it  by  the  state  courts. 

Judgment  reversed. 

By  stipulation  of  counsel  the  same  judgment  will  be 
entered  in  case  No.  210. 

Memobandum  on  PETTnON  FOR  REHEARiNOy  Mabch  20; 

1916. 

Mr.  Justice  Holbies:  Our  decision  is  limited,  (A 
course,  to  the  particular  ordinance  before  the  court; 
to  the  assessm^it  of  three  quarters  determined  in  the 
mode  described,  and  to  those  who,  like  the  plaintiff  in 
error,  have  suffered  from  the  inequalities  that  have  no 
justification  in  law. 

Motion  for  leave  to  file  petition  denied. 


LAMAR  V.  UNITED  STATES.* 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  fORK. 

No.  434.    Motion  to  dismiss  or  affirm  submitted  January  17,  1916. — 
Decided  January  31,  1916. 

Jurisdiction  is  a  matter  of  power  and  covers  wrong  as  well  as  right 

decisions. 
The  District  Court  has  cognizance  of  all  crimes  cognizable  under  the 

authority  of  the  United  Stat^  and  acts  equally  within  its  jurisdio> 

tion  whether  it  decides  that  the  accused  is  guilty  or  innocent  and 

whether  its  decision  is  right  or  wrong. 
The  objectioti  that  an  indictment  does  not  charge  a  crime  against  the 

United.  States  goes  only  to  the  merits  of  the  case. 
The  question  in  what  sense  the  word  officer  is  used  in  §  32,  Criminal 

Code,  is  not  one  involving  the  Constitution  of  the  United  States. 
The  same  words  may  have  different  meanings  as.  differently  used,  and 

1  For  final  decision  of  this  case  dee  "241  U.S.  103. 

Digitized  by  VjOOQIC 


LAMAR  V.  UNITED  STATES.  61 

240  U.  S.  Argument  for  the  United  States. 

the  word  officer^may  be  used  in  §  32  of  the  Criminal  Code  in  a  dif- 
ferent sense  from  what  it  is  used  in  the  Constitution;  and  whether 
§  32  covers  falsely  personating  a  Congressman  and  whether  a  Con- 
gressman is  a  state  or  Federal  officer  are  not  constitutional  questions 
which  can  be  made  the  basis  of  a  direct  appeal  under  Jud.  Code,  §  241. 

Under  §  32,  Crim.  Code,  the  indictment  is  not  for  defrauding,  but  for 
false  personation  with  intent  to  defraud,  and  the  nature  of  the  fraud 
is  immaterial. 

False  personation  by  telephone  of  an  officer  x>f  the  United  States  takes 
effect  where  the  hearer  is,  and  whether  the  speaker  is  or  is  not  in 
the  same  district  where  the  former  is,  the  District  Court  of  that 
district  has  jurisdiction  of  the  offense  under  §  32,  Criminal  Code. 

.  Thb  facts,  which  involve  the  jurisdiction  of  the  District 
Court  of  the  crime  of  falsely  personatmg  an  officer  of  the 
United  States,  to  wit,  a  member  of  the  House  of  Repre- 
sentatives, are  stated  la  the  opinion. 

The  Solicitor  General'  for  the  United  States,  in  sup- 
port of  the  motion: 

The  court  below  had  jurisdiction  to  construe  the  statute. 
Its  error,  if  any,  in  so  doing  is  one  over  which  the  Circuit 
Court  of  Appeals  has  exclusive  appellate  jurisdiction. 
The  statute  and  not  the  Constitution  was  to  be  construed. 
No  constitutional  question  is  involved. 

The  allied  constitutional  question,  if  presented,  must 
be  found  in  favor  of  the  Government.  A  member  of  the 
House  of  Representatives  is  an  officer  of  the  Government 
of  the  United  States  and  -acting  im'der  its  authority; 
members  of  Congress  hold  ''office";  a  member  of  Con- 
gress is  an  *' officer."  2  Bouvier's  Law  Diet.,  p.  540, 
ed.  of  1897;  Swafford  v.  TempUton,  185  U.  S.  487,  492; 
Floyd  Acceptances,  7  Wall.  666,  676;  United  States  v. 
Maurice,  2  Brock.  96, 102;  Rev.  Stat.,  §§  1756, 1759, 1786, 
2010;  Morril  v.  Haines,  2  N,  If.  246,  251 ;  Shelby  v.  Alcorn, 
36  Mississippi,  273;  291;  State  v.  DiUon,  90  Missouri, 
229,233. 

A.  member  of  Congress  is  a  Federal  and  not  a  state 
officer.    Eversole  v.  Brown,  21  Ey.  Law  Rep.  925,  927; 
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State  y,.  Giffwd,  22  Idaho,  613,  632,  633;  State  v.  fiuMeS, 
10  Ohio  Dec.  255,  264. 

Other  decisions  of  this  court  do  not  contravoie  the 
proposition  here  contended  for. 

In  support  of  these  contentions,  see  cases  cited,  wipra, 
and  also  Bvrttm  v.  United  States,  202  U.  S.  344;  Dameil  v. 
lU.  Cent.  R.  R.,  225  U.  S.  243;  Empire  State  Mining  Co.  v. 
Harden,  205  U.  S.  225;  Ex  parU  Yarhrmtgh,  110  U.  Sv  651; 
Fdix  V.  United  States,  186  Fed.  Rep.  685  ;i'ore  ROxr  Ship- 
buiiding  Co.  v.  Hogg,  219  U.  S.  175;  IH.  Cent.  R.  R.  v. 
Adams,  180  U.  S.  28;  Lamat  v.  Splain.42  App.  D.  C.  300; 
Paddock  Iron  Cq.v.  Mason,  2  S;  W.  Rep.  841;  Parks  v. 
Soldiers'  Home^  22  Colorado,  86;  People  v.   Common 
C<mncil,  77  N.  Y.  503;  People  v.  Hayes,  7  How.  Pr.  (N.  Y.) 
248;  People  v.  Nostrand,  46  N.  Y.  375;  SmiUi.  v.  McKay, 
161  II.  S.  355;  State  v.  Hewitt,  3  S.  Dak.  187;  State  y. 
fTocA^er,  39  Florida,  477;  United  States  v.  Bamow,  23^ 
U.  S.  74;  United  States  v.  Germaine,  99  U.  S.  SOS;  United 
States  V.  HartweU,  6  Wall.  385;  United  States  v.  Af oucU, 
124  U.  S.  303;  United  States  v.  Smith,  124  U.  S.  525; 
WHey  V.  Sinkler,  179  U.  S.  58;  TFiw  v.  irt<A«r«,  3  Cranch, 
331;  Woods  Case,  2  Cowen  (N.  Y.),  30;  A<to.  Op.  to  Gov- 
ernor, 13  Florida,  692;  Adv.  Op.  to  Goverrurr,  3  Maine, 
481 ;  4  Birdseye's  Consol.  LawaN.  Y.,  Ann.,  1909,  p.  4619; 
Black's  Law  Diet.,  p.  710, 2d  ed.;  Webster's  Dictionary; 
Century  Di(itionary;  Mechem  on  Public  Officers,  §§  4,  19; 
Rawle  on  Const.,  2d  ed.,  1829,  pp.  213-218;  1  Rev.  Stat. 
(N.  Y.),  1829,  p.  95. 

Mr.  Carl  E.  Whitney  and  Mr.  A.  Leo  Everett  for  pkuntiff 
in  error  in  opposition  to  the  motion: 

The  court  had  no  jurisdiction  of  the  cause,  because  the 
indictment  did  not  charge  &ny  crime  under  the  laws  of 
the  United  States.  The  reasons  are  twofold  (a)  a  Ck>n- 
gressman  is  not  an  officer  of  the  United  States;  (b)  de- 
fendant was  not  charged  with  mwiiTniifg  to  act  "under 
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the  authority  of  the  United  States,"  as  the  statute  re- 
quires. 

The  Government,  having  failed  to  prove  where  the 
crime  was  committed,  did  not  meet  the  constitutional 
provision  that  the  accused  shall  be  tried  in  the  State  and 
district  where  the  crime  was  committed.  Const.  Amend., 
Art.  VI. 

In  view  of  the  failiue  to  all^e  in  the  indictment  the 
circumstances  constituting  the  attempt  to  defraud,  the 
defendant  was  deprived  of  his  constitutional  right  to  be 
informed  of  the  natxire.and  cause  of  the  accusation  against 
him..  Goivst.  Amend.,  Art.  VI.. 
,  The  construction  of  the  Constitution  was  .involved  in 
the  decision  that  a  Congressman  is  an  officer  of  the  United 
States. 

In  support  of  these  contentions,  see  American  Surety 
Co.  V.  SehuU,  237  U.  S.  159;  Biackstone's  Conunentaries, 
Bk.  i,  ch.  2,  p.  169;  Blounea  Case,  Wharton's  St.  Tr.  200; 
Bogartv.  So.  Pac.  Co.,  228  U.  S.  1Z7;  Bryant  Co.  v.  N.  Y. 
Steamfitting  Co.,  235  U.  S.  327;  Burke's  Works,  Little, 
Brown  &  Co.,  1866,  vol.  XI,  p.  96;  Burton  v.  United  States, 
202  U.  S.  344;  Cohens  v.  Virginia,  6  Wheat.  264;  The 
Fair  v.  Kohler  Die  Co.,  228  U.  S.  22;  Fore  River  Ship 
Building  Co.  v.  Hogg,  219  U.  S.  175;  Grant  Shoe  Co.  v. 
Lairdi  212  U.  S.  445;  Glc^  Newspaper  Co.  v.  Walker,  210 
U.  S.  356;  Greene  v.  HenM,  183  U.  S.  249;  Healy  v.  Sea 
GuU  Co.,  237  U.  S.  479;  House  Rep.,  No.  677,  63d  Cong., 
2d  Sess.;  House  Res.,  63d  Cong.,  2d  Sess.,  Cong.Rec., 
p.  8831;  Hyde  v.  United  States,  225  U.  S.  347;  The  Jeffer- 
son, 215  U.  S.  130;  LouisviUe  Trust  Co.  v.  Knott,  191  U.  S. 
225;  Mackenzie.v.  Hare,  239  U.  S.  299;  Mississippi  R.  R. 
Com.  V.  Loim.  &  Nash.  R.  R.,  225  U.  S.  272;  North  Am. 
Storage  Co.  v.  Chicago,  211  U.  S.  306;  Kelly  v.  Common 
CouncH,  77  N.  Y.  503;  PettU  v.  Walshe,  194  U.  S.  205; 
Steinfdd  v.  Lechendorf,  239  U,  S.  26;  Story's  Comm.,  1st 
ed.,  §  791;  Tucker  on  the  Const.,  §  199;  United  States  v. 
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Barnaw,  239  U.  S.  74;  United  States  v.  Cook,  17  Wall.  174; 
United  States  v.  Cruikshank,  92  U.  S.  642;  United  States  v. 
Hess,  124  U.  S.  483;  United  States  v.  MiUs,  7  Pet.  142; 
United  States  v.  Mouat,  124  U.  S.  303;  United  States  y. 
Smith,  124  U.  S.  525. 

Mr.  Justice  HouifES  delivered  the  opinion  of  the  court. 

The  plainti£f  in  error  was  tried  and  convicted  upon  an 
indictment  charging  him  with  having  falsely  pretended  to 
be  an  officer  of  the  Govenmient  of  tlie  United  States,  to 
wit,  a  member, of  the  House  of  Representatives,  that  is  to 
say,  A.  Mitchell  Palmer,  a  member  of  Congress,  with 
intent  to  defraud  J.  P.  Morgan  &  Company  and  the 
United  States  Steel  Corporation  The  case  is  brought 
here  directly  on  the  ground  that  the  court  had  no  juris- 
diction because  the  indictment  does  not  charge  a  crin&e 
against  the  United  States^  and  that  the  interpretation  of 
the  Constitution  was  involved  in  the  decision  that  a 
Copgressman  is  an  officer  of  the  United  States.  There 
are  subsidiary  objections  stat^  as  constitutional  that 
the  indictment  is  insufficient  and  that  it  does  not  appear 
in  what  district  the  crime  was  committed. 

On  the  matter  of  jurisdiction  it  is  said  that  when  the 
controversy  .concerns  a  subject  limited  by  Federal  law, 
such  as  bankruptcy,  Orant  Shoe  Co.  v.  Laird,  212  U.  S. 
446;  copyright,  Gldbe  Newspaper  Co.  v.  Walker,  210  V.  S. 
366;  patents,  Healy  v.  Sea  GuU  Specialty  Co.,  237  U,  S. 
479,  or  admiralty.  The  Jefferson,  216  U.  S.  130,  the  juris- 
diction so  far  coalesces  with  the  merits  that  a  case  not 
within  the  law  is  not  within  the  jurisdiction  of  the  court. 
The  Ira  M.  Hedges,  218  U.  S.  264,  270.  Haddock  v.  Had- 
dock, 201  U.  S.  562.  Jurisdiction  is  a  matter  of  power  and 
covers  wrong  as  well  as  right  decisions.  Fauntleroy  v. 
Z4m,  210  U.  S.  230,  234,  235,  Burnet  v.  Desmomes,  226 
U.  S.  145,  147*    There  may  be  instances  in  which  it  is 
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hard  to  say  whether  a  law  goes  to  the  power  or  only  to 
the  duty  of  the  court;  but  the  argument  is  pressed  too  far. 
A  decision  that  a  patent  is  bad,  either  on  the  facts  or  on 
the  law,  is  as  binding  as  one  that  it  is  good.  The  Fair  v. 
Kohl^  Die  Co.,  228  U.  S.  22,  25.  And  nothing  can  be  . 
clearer  than  that  the  District  Coiu:t,  which  has  jxuisdiction 
of  all  crimes  cognizable  imder  the  authority  of  the  Unitecl 
States  (Judicial  Code  of  Marph  3,  1911,  c.  231,  §  24, 
second),  acts  equally  within  its  jurisdiction  whether  it 
decides  a  man  to  be  guilty  or  innocent  ui:ider  tlie  criminal 
law,  and  whether  its  decision  is  right  or  wrong.  The 
objection  that  the  indictment  does  not  charge  b,  crime 
against  the  United  States  goes  only  to  the  merits  of  the 
case. 

As  to. the  construction  of  the  Constitution  being  in^ 
volved,  it  obviously  is  not.  The  question  is  in  what  sense 
the  word  'oflScer'  is  used  in  the  Criminal  Code  of  Mai'ch  4, 
1900,  c.  321,  §  32.  The  same  words  may  have  different 
meanings  in  diff ^ent  parts  of  the  same  act  and  of  course 
words  may  be  used  in  a  statute  in*  a  different  sense  from 
that  in  which  they  are  used  in  the  Constitution.  Am. 
Security  &  Trust  Co.  v.  Diet,  of  Col,  224  U:  S.  491,  494- 

There  were  fainter  suggestions  thht  the .  defendant's 
constitutional  rights  were  infringed  because  the  natxure 
of  the  fraud  intended  was  not  set  forth  and  because  the 
State  and  district  wherein  the  crime  was  committed  were 
not  proved.  The  iDdictment  is  not  for  defrauding  but 
for  personation  with  intent  to  defraud;  the  nature  of  the 
fraud  intended  is  not  material  and  even  might  not  yet 
have  been  determined.  It  is  not  an  indictment  for  a 
conspiracy  to  commit  an  offence  against  the  United  States, 
where  the  offence  intended  must  be  shown  to  be  a  sub^ 
stantive  cfime.  It  reasonably  may  be  inferred  from  the 
evidence  that  the  defendant  was  tried  in  the  right  State 
and  district  in  fact.  If  so,  his  constitutional  rights  were 
preserved.  The  personation  wais  by  telephone  to  a  person 
VOL.  cc£x— 16 
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in  New  York  (Southern  District)  and  it  might  be  found 
that  the  speaker  also  was  in  the  Soutliem  District;  but  if 
not,  at  all  events  the  personation  took  effect  there.  Btir- 
ton  V.  United  States,  202  U.  S.  344,  389.  These  objections 
are  frivolous  and  the  others  have  been  shown  to  be  im- 
founded.  It  follows  that  the  writ  of  error  must  be  dis- 
missed. 

WtU  of  error  dismissed. 

Mr.  Justice  McReynolds  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


ILLINOIS    CENTRAL    RAILROAD    COMPANY    v. 

SEAGGS. 

ERROR  TO  THE   SUPREME   COURT  OF  THE   STATE   OF 
MINNESOTA. 

No.  194.    Argued  Jaauary  19,  20, 1916.— Decided  January  31.  1916. 

Where  two  employees  of  the  carrier  are  necessarily  working  together, 
as  under  the  exigencies  existing  in  this  case,  each  has  a  reasonable 
latitude  in  relying  upon  statements  of  the  other  made  in  the  course 
of  and  as  a  piekrt  of  the  operation,  and  if  statements  made  negligently 
by  one  result  in  injury  of  the  other  properly  relying  thereon,  the 
latter  is  not  barred  from  recovering  under  the  Employers'  Liability 
Act. 

The  salutary  rule,  that  a  party  is  not  entitled  to  sit  silent  until  after 

'  verdict,  and  then  insist  that  it  shaH  be  set  aside  bec|iuse  the  trial 
court  failed  to  particularly  specify  in  its  charge  some  matter  to  which 
its  attention  had  not  been  suitably  called,  has  not  been  altered  by 
the  local  statute. of  Minnesota  under  which  errors  in  ruling?  and 
instructions  may  be  specified  on  a  motion  for  new  trial  without 
taking  exceptions  on  the  trial. 

This  court  concurs  in  the  view  expressed  by  the  state  Appellate  Court 
to  the  effect  that  an  instruction  on  the  question  of  contributory 
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negligence  of  the  plaintiff  did  not  confbrm  exactly  to  the  proper 
interpretation  of  the  Employers'  Liability  Act,  Jbut  that  as  ike  mia- 
take  was  a  verbal  one  whic)!  would  undoubtedly  have  been  coiltected 
had  attention  been  called  tdiereto  at  the  time,  which  was  not  done, 
and  ds  defendant  was  not  prejudiced  thereby,  it  was  not  error 
justifying  reversal  of  the  judgment. 
125  Minnesota,  532,  affirmed. 

The  facts,  which  involve  the  construetioii  and  applica- 
tion of  the  Federal  Employers'  liability  Act,  aoid  the 
validity  of  a  verdict  and  judgment  recovered  thereunder  in 
a  state  court,  are  stated  in  the  opinion. 

Mr.  W.  S.  Horton,  with  whom  Mr.  Blewett  Lee  was  on 
the  brief,  for  plaintiff  in  error. 

Mr.  Humphrey  Barton,  with  whom  Mr.  John  H.  Kay 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  review  a  judgment  recovered 
under  the  Federal  Employers'  Liability  Act.  There  is  no 
question  but  that  the  defendant  in  error,  Fulton  M. 
Skagg;,  was  injured  while  he  was  engaged  in  interstate 
commerce  in  the  course  of  his  employment  by  the  plaintiff 
in  error.  It  is  contended  that  the  state  court  erred  in  its 
^application  of  the  statute  to  the  facts,  both  with  respect 
to  the  conditions  of  liability  and  the  measure  of  damages, 
^^kaggg  had  been  employed  by  the  Company  for  about 
four  years,  first  in  connection  with  the  building  and  repair 
of  bridge,  and  then,  for  about  two  years,  as  a  locomotive 
fireman.  A  few  days  before  the  accident  he  b^an  work 
as  a  brakeman  on  a  freight  train,  his  first  run  being  from 
Freeport  to  Clinton,  Illinois,  on  January  10, 1913.  It  was 
on  the  return  trip  to  Freeport,  on  January  13,  1913,  that 
he  was  injured.  The  crew  consisted  of  the  conductor,  the 
engineer,  the  fireman,  the  rear  brakeman,  named  Buchta, 
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and  Skagg?  who  was  head  (or  forward)  brakeman.  There 
was  evidence  that  Buchta  was  assigned  to  the  position  of 
rear  breakman  because  of  his  greater  experience.  The 
train  reached  Amboy,  an  intermediate  station,  about 
two  o'clock  A.  M,  It  was  a  dark,  cold  night.  There  were 
fifteen  cars  in  the  train,  two  of  which  were  to  be  left  at 
Amboy.  The  train  was  cut  immediately  behind  these 
two  cars;  the  engine  with  the  forward  string  of  cars  pro- 
ceeded northward  on  the  main  track  to  a  point  b^ond  a 
switch  connecting  with  a  passing  track  to  the  west;  and 
the  two  cars  were  then  pushed  back  on  the  passing  track 
and  cut  off.  The  engine  with  the  remaining  cars  then  re- 
turned to  the  main  track  and  backed  down  in  the  direction 
of  the  cars  which  had  been  left  standing  on  that  track. 
After  backing  a  short  distance,  the  engine  was  stopped, 
was  uncoupled,  and  was  moved  forward  alone  across  the 
switch  leading  to  the  passing  track,  the  purpose  being  to 
return  to  the  passing  track  and  from  thence  to  proceed  to  a 
fiurther  track  to  the  west  in  order  to  pick  up  certain  other 
cars  which  were  to  be  put  into  the  train.  There  had  not 
been  left,  however,  a  safe  clearance  for  the  engine,  and, 
when  the  engine  backed  to  the  passing  track,  Skaggs  who 
was  riding  on  the  right  side  at  the  rear  of  the  tender  was 
hit  by  the  end  of  the  foremost  car  left  on  the  main  track, 
was  knocked  to  the  ground  and  was  run  over,  this  being 
the  injury  of  which  he  complains. 

While  there  is  little  or  no  dispute  as  to  these  facts,  there 
is  a  conflict  of  testimony  as  to  the  relation  of  Buchta,  the 
other  brakeman,  to  the  occurrence.  Omitting  various 
details  of  the  movements  which  for  the  present  purpose 
need  not  be  con^dered,  and  taking  the  testimony  of 
Skaggs  which  the  jury  was  at  liberty  to  believe,  these  facts 
appear:  When,  after  leaving  the  two  cars  on  the  passing 
track,  the  engine  with  the  remaining  string  of  cars  returned 
to  the  main  track  and  backed  down,  Skaggs  gave  the 
agnal  to  stop,  repeating  a  signal  which  was  received,  as  he 
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supposed,  from  the  conductor.  At  that  time  Buchta  was 
somewhere  in  the  yard  (he  had  been  lining  up  switches  for 
the  intended  movements)  but  Skaggs  did  not  see  him  when 
the  cars  were  stopped.  Skaggs  then  went  to  the  depot  to 
ascertain  the  meaning  of  the  signal  and  was  told  by  the 
cojiductor  that  it  was  necessary  to  pick  up  certain  other 
cars.  Returning  to  the  engine,  he  attempted  to  uncouple 
it  from  the  right-hand  side  but  foimd  this  difficult,  and 
Buchta  who  was  then  on  the  opposite  side  effected  the 
uncoupling  and  said  ''Go  ahead.''  On  Skaggs'  signal,  the 
engine  started  forward;  but  Skaggs  did  not  know  whether 
the  cars  were  left  so  as  to  give  sufficient  clearance  for  an 
engine  going  into  the  passing  track  and  asked  Buchta  as 
to  this.  He  did  not  receive  a  satisfactory  answer;  he 
stopped  the  engine,  got  off,  and  again  asked  Buchta  who 
replied:  ''They  are  clear  a  mile,  go  ahead,  and  if  we  don't 
get  out  of  here  the  sixteen-hoiu:  law  will  catch  us  before  we 
get  into  Freeport."  Skagg?  at  that  time  was  on  the  track 
at  the  rear  of  the  tender  and  not  more  than  a  car's  length 
from  the  standing  car.  He  then  got  on  the  engine,  rode  up 
to  the  switch,  threw  the  switch,  gave  the  back-up  signal, 
stepped  on  the  corner  of  the  tender  and  was  looking  back 
for  any  signal  that  might  be  given  by  the  other  brakeman 
when  he  was  caught  between  the  rear  right-hand  side  of  the 
tender  and  the  end  of  the  standing  car,  as  aheady  stated. 
It  is  contended  that  the  state  court  erred  in  permitting 
a  recovery  under  the  Federal  statute  for  the  reason  that 
the  injury  resulted  from  Skaggs'  own  act,  or  from  an  act 
in  which  he  participated.  The  company,  it  is  said,  'can- 
not be  negligent  to  an  employee  whose  failing  of  duty  and 
neglect  produced  the  dangerous  condition.'  It  may  be 
taken  for  granted  that  the  statute  does  not  contemplate 
a  recovery  by  an  employee  for  the  consequences  of  action 
exclusively  his  own;  that  is,  where  his  injury  does  not 
result  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents  or  employees  of  the  employing  carrier  or 
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by  reason  of  any  defect  or  insufficiency,  due  to  its  ne^ 
gence,  in  its  property  or  equipment.  April  22,  1908,  35 
Stat.  65.  But,  on  the  other  hand,  it  cannot  be  said  that 
there  can  be  no  recovery  simply  because  the  injured  em- 
ployee participated  in  the  act  which  caused  the  injury. 
The  inquiry  must  be  whether  there  is  neglect  on  the  part 
of  the  employing  carrier,  and,  if  the  injury  to  one  em- 
ployee resulted  'in  whole  or  in  part'  from  tiiie  negligence 
of  any  of  its  other  employees,  it  is  liable  under  the  express 
terms  of  the  act.  That  is,  the  statute  abolished  the 
fellow-servant  rule.  If  the  injury  was  due  to  the  neglect 
of  a  co-employee  in  the  performance  of  his  duty,  that 
neglect  must  be  attributed  to  the  employer;  and  if  the 
injured  employee  was  himself  guilty  of  negligence  con- 
tributing to  the  injury  the  statute  expressly  provides  that 
it  ''shall  not  bar  a  recovery,  but  the  dmnages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amoimt  of 
n^gence  attributable  to  such  employee.''  See  Second 
Employers'  LUOnlUy  Cases,  223  U.  S.  1,  49,  50;  Seaboard 
Air  lAne  v.  TUghman,  237  U.  S.  499,  501.  We  think  that 
the  argmnent  for  the  plaintiff  in  error  overlooks  the  in- 
ferences of  fact  which  the  jury  was  entitled  to  draw. 
Thus,  the  jury  could  properly  regard  the  two  brakemen 
as  assisting  each  other  in  the  movement  in  question. 
Such  assistance  was  certainly  appropriate,  if  not  absolutely 
necessary.  The  very  purpose  of  having  two  brakemen 
was  not  to  put  upon  either  the  entire  responsibility. 
Working  together  under  the  exigencies  of  such  operations, 
particularly  when  conducted  in  the  night  time,  it  was 
manifestly  contemplated  that  the  one  brakeman  .would 
supplement  the  other  and  not  be  compelled  at  the  peril 
of  his  rights  personally  to  examine  what  the  other  did  or 
the  basis  of  the  reports  the  other  gave.  Each  had  a 
reasonable  latitude  in  reljdng  upon  the  statements  of 
the  other  made  in  the  course  of  the  operation  and  as  a 
part  of  it.   The  Supreme  Court  of  the  State  said:  ''It  was 
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a  very  dark  night,  and  efvidently  there  was  neoeesity  for 
haste.  If  plamtiff 's  story  is  true,  Buohta  was  in  a  position 
to  know  about  clearance,  while  plaintiff  was  not;  and  we 
are  unable  to  say  plaintiff  had  not  the  right  to  rely  upon 
his  statement  in  regard  thereto."  In  this  we  find  no  error. 
When  the  engine  was  uncoupled,  Skaggs  was  on  the  right- 
hand  side,  while  Buchta  was  on  the  other  side, — ^the  side 
of  the  passing  track — a  better  place  to  judge  the  clearance. 
The  fact  that  Skaggs  asked  his  questions  is  itself  not 
without  significance.  These  questions  indicated  doubt 
on  Skaggs'  part,  while  Buchta's  reply  showed  certainty 
on  his.  It  was  plainly  permissible  to  infer  from  the  testi- 
mony that  the  two  men  were  not  in  positions  of  equal 
advantage,  and  Skaggs  was  entitled  to  the  exercise  of 
reasonable  care  on  the  part  of  Buchta  in  ol>serving  and 
reporting  the  position  of  the  cars.  As  there  was  evidence 
upon  which  it  could  be  found  that  Buchta  was  n^ligent, 
and  that  thereby  injury  resulted  to  Skaggs,  it  cannot  be 
said  that  the  recovery  in  this  aspetct  of  the  case  was  con- 
trary to  the  statute. 

But  it  is  urged  that  the  trial  court  erred  in  its  instruc- 
tions to  the  jury.  After  stating  that  if  any  employee 
''was  at  the  time  of  this  accident  negligent  in  the  per- 
formance of  his  duty,  which  n^^llgence  was  the  direct 
cause  of  the  injury  sustained  by  the  plaintiff,  then  the 
defendant  .  .  .  would  be  liable  for  that  negligmce," 
and  after  referring  to  the  ''direct  conflict  of  testimony" 
with  respect  to  what  was  said  and  done  by  Buchta,  the 
trial  court  charged  as  follows:  "Did  the  employee  Buchta 
fail  to  exercise  that  ordinary  and  reasonable  care  which 
a  prudent  person  would  have  exercised  under  the  *cir^ 
ciunstances  existing  at  that  time?  If  he  did  fail  to  exer- 
cise such  ordinary  and  reasonable  care,  then  he  would  be 
guilty  of  n^gence,  and  that  negligence  in  4^  case  would 
be  the  negligence  of  the  defendant^  railway  company. 
You  must  determine  this  question  of  fact  from  all  of 
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the  teetimony  in  the  case/'  It  was  added,  in  substance, 
that  if  Buehta  did  not  fail  to  exercise  reasonable  care  the 
plaintiff  was  not  entitled  to  recover.  It  is  contended 
that  the  trial  court  erred  in  failing  to  qualify  the  instruc- 
tion quoted,  and  other  statements  to  the  same  effect,  by 
reference  to  what  Skaggs  himself  did,  knew,  or  was  in  a 
position  to  know.  But  in  view  of  the  state  of  the  testi- 
mony, and  the  point  to  which  the  court's  instruction 
was  addressed,  we  cannot  say  that  it  was  in  itself  er- 
roneous. If  the  plaintiff  in  error  desired  any  addition, 
amplification  or  qualification  in  order  to  present  its  point 
of  view  to  the  jury  it  should  have  made  appropriate 
request  therefor.  The  ^record  does  not  show  that  the 
plaintiff  in  error  either  objected  at  the  time  to  any  state- 
ment made  by  the  court  to  the  jury  or  that  it  made  any 
request  whatever  for  instructions.  While  under  the 
local  statute  (General  Statutes,  Minnesota,  §  7830),  the 
plaintiff  in  error  was  permitted  (without  taking  excep- 
tions at  the  trial)  to  specify  upon  a  motion  for  a  new  trial 
alleged  errors  in  the  rulings  or  instructions  of  the  trial 
court,  we  do  not  find  that  this  statute  alters  the  salutary 
rule  that  a  party  is  not  entitled  to  sit  silent  until  after  the 
verdict  and  then  insist  that  it  shall  be  set  aside  because 
of  a  failure  on  the  part  of  the  trial  court  particulariy  to 
specify  in  its  charge  some  matter  to  which  its  attention 
had  not  been  suitably  called.  State  v.  Zempd,  103  Min- 
nesota, 428,  429;  WdUgara  v.  St.  Paul  Foundry  Co.,  107 
Minnesota,  554,  559;  Sassen  v.  Haegle,  125  Minnesota, 
441;  State  v.  SaHor,  153  N.  W.  Rep.  (Mum.)  271;  Smith 
V.  Great  Northern  Ry.  Co.,  153  N.  W.  Rep.  (Minn.)  513. 
This,  also,  is  a  sufficient  answer  to  the  complaint  of  the 
failure  of  the  triial  court  to  charge  the  jury  with  respect 
to  assumption  of  risk.  There  was  no  request  for  any 
instruction  upon  this  point.  So  far  as  these  criticisms 
are  concerned,  we  are  unable  to  say  that  any  asserted 
Federal  right  was  denied  by  (he  state  court. 
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The  remaining  question  is  with  respect  to  the  instruc- 
tions of  the  trial  court  on  the  subject  of  contributory 
negligence.  In  the  course  of  these  the  court  fell  into  the 
error  of  saying  that,  if  Skaggs  was  urgent,  ''a  compara- 
tive amount;  depending  upon  the  ratio  of  his  negUgence  to 
the  negligence  of  the  defendant;  would  be  considered  by 
you"  (the  jury);  and,  again,  that  the  jury  should  ''take 
into  consideration  his  negligence  in  comparison  with  the 
negligence  of  the  defendant."  But  the  court  read  the 
applicable  provision  of  the  statute  to  the  jury  and  also 
said:  ''The  design  of  this  statute  seems  to  be  to  place  the 
responsibility  for  n^gence  in  all  cases  just  where  it 
belongs,  and  to  make  everybody  who  is  responsible  for 
n^;ligence  which  produces  injury  or  an  accident  responsi- 
ble for  that  part  of  it  and  to  the  extent  to  which  they 
contributed  to  it,  and  so  the  law  provides  that  contribu- 
tory negligence  does  not  bar  a  recovery;  but  that  the 
damages  to  which  one  is  entitled  are  to  be  reduced  in 
proportion  as  his  own  negligence  contributed  to  bring 
about  the  injury.  That  is,  in'  a  case  like  this,  if  it  should  be 
found  that  both  parties  were  to  blame,  that  both  were 
negligent,  both  the  defendant  and  the  plaintiff,  then  the 
defendant  company  is  to  be  responsible  to  the  extent  to 
which  it  was  to  blame  and  the  plaintiff  would  be  respon- 
sible himself  to  the  extent  to  which  he  was  to  blame." 
And  no  request  was  made  for  a  correction  of  the  first- 
mentioned  parts  of  the  charge.  It  was  recognized  by  the 
Supreme  Court  of  the  State  that  those  parts  failed  to 
conform  to  the  correct  interpretation  of  the  statutory 
rule  as  defined  in  Norfolk  &  Western  Rwy.  v.  Earnest,  229 
U.  S.  114,  122,  and  the  court  quoted  what  we  there  said, 
as  follows;  "But  for  the  use  in  the  second  instance  of  the 
additional  words  -as  compared  with  the  negligence  of  the 
defendant'  there  would  be  no  room  for  criticism.  Those 
words  were  not  happily  chosen,  for  to  have  reflected  what 
the  statute  contemplates  they  should  have  read  'as  corn- 
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pared  with  the  combined  n^ligence  of  himsdf  and  the 
defendant.'  We  say  this  because  the  statutory  direction 
that  the  diminution  shall  be  'in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee'  means,  and 
can  only  mean,  that,  where  the  causal  n^gence  is  partly 
attributable  to  him  and  partly  to  the  carrier,  he  shall  not 
recover  full  damages,  but  only  a  proportional  amount 
bearing  the  same  relation  to  the  full  amount  as  the  n^- 
gence  attributable  to  the  carrier  bears  to  the  entire 
n^ligence  attributable  to  both.  .  .  .  Not  improba- 
bly the  mistake  in  the  instruction  was  purely  verbal  and 
would  have  been  promptly  corrected  had  attention  been 
specially  called  to  it,  and  possibly  it  was  not  prejudicial  to 
the  defendant." 

The  state  court  concluded  that  'upon  the  whole  in- 
struction no  prejudice  to  defendant  resulted.'  And  in 
this  view  we  concur. 

Judgment  affirmed. 


FRANK  CROCKER,  TRUSTEE  IN  BANKRUPTCY 
OF  POSTAL  SERVICE  AND  LOCK  COMPANY 
V.  UNITED  STATES. 

APPEAL  FROM  THB  COUBT  OF  CLAIlfB. 
No.  77.    Aiisued  December  1,  2,  1015.— Decided  January  31»  1016. 

The  findingB  of  the  Court  of  Claims  in  an  action  at  law  determine  aU 
matters  of  fact  predaidy  as  a  verdict  of  a  jury,  and  this  court  cannot 
refer  to  the  opinion  for  the  purpose  of  eldng  out,  controlling  or  modi- 
fying their  scope. 

Secret  arrangements  with  government  officials  by  which  thqr  share  in 
|Nt)fits  on  contracts  which  they  have  a  voice  in  awarding  are  most 
reprehensible,  and  vitiate  the  contract,  justifying  its  rescission,  even 
if  made  by  those  negotiating  the  contract  on  behalf  of  the  contractor 
and  without  the  actual  knoiHedge  of  the  latter. 
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No  leoovery  can  be  had  upon  a  government  contract  tainted  with 
fraud  and  readnded  by  the  proper  officer  of  the  Qoyemment  on 
that  ground. 

The  lesciaBion  of  a  government  contract  to  supply  articles  at  a^pecified 
price  is  not  an  obstacle  to  a  recovery  upon  a  quantum  tfoldfot,  if  there 
was  requisite  proof  of  the  value  ci  the  articles  delivered. 

Where  there  is  fraud  in  obtaining  the  contract,  the  contract  price  of 
the  articles  cannot  for  the  quantum  valebcd  be  regarded  as  an  admis- 
sion by  the  Government  of  the  value  of  the  articles  delivered  prior 
to  the  discovery  of  the  fraud  and  rescission  of  the  contract. 

The  burden  of  proof  to  establish  value  upon  a  quarUtan  valebal  for 
articles  delivered  under  a  contract  rescinded  for  fraud  is  on  the 
claimant;  and  if  the  Court  of  Claims  made  no  finding  of  value  in 
that  respect  and  stated  in  esqrfanation  there  was  complete  absence 
of  evidence  there  can  be  no  recovery.  In  this  instance,  the  case  will 
not  be  remanded  for  findings  on  (be  question  of  value. 

49  Ct.  CI.  85,  affirmed. 

The  facts,  virhieh  involve  a  claim  against  the  United 
States  for  letter  carriers'  satchels  and  the  effect  of  fraud 
on  the  right  of  the  contractor  to  recover  therefor,  are 
stated  in  the  opinion. 

Mr.  James  H.  Hayden,  with  v^hom  Mr.  Robert  C.  Hay- 
den  was  on  the  brief,  for  appellant. 

Mr.  AasiatarU  Attorney  General  Huston  Thompson  for 
the  United  States. 

Mr.  Justice  Van  Dbvantbr  delivered  the  opinion  of 
the  court. 

This  is  a  claim  for  furnishing  letter  carriers'  satchels 
under  a  contract  with  the  Postmaster  General.  The  con- 
tractor was  a  New  Jersey  corporation  and  its  trustee  in 
bankruptcy  is  the  present  claimant.  In  the  Court  of 
Claims  a  small  part  of  the  claim  was  sustained  and  the 
balance  rejected.  49  Ct.  CIs.  85.  Only  the  cliumant  ap- 
peids,  so  the  part  sustained  is  not  here  m  controversy. 
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As  shewn  by  the  findings  the  facts  are  these:  By  public 
advertisement  in  May,  1902,  the  Postmaster  G^ieral 
solicited  bids  for  furnishing  letter  carriers'  satchels  for  the 
free  delivery  service  for  a  period  of  foiu:  years.  Shortly 
after  the  advertisement  the  New  Jersey  company  and  one 
Lbrenz  entered  into  a  written  agreement  whereby  the 
company  employed  him  to  assist  in  securing  for  it  the 
contract  for  furnishing  the  satchels,  it  being  particularly 
stipulated  that  he  and  the  company's  vice-president,  one 
Crawford,  should  determine  the  bid  to  be  made  and  should 
present  it  in  the  company's  name;  that,  if  the  company  got 
the  contract,  Lorenz  should  receive  all  profits  arising  out 
of  the  same  in  excess  of  twenty-five  cents  on  each  satchel, 
and  that,  if  the  company  did  not  get  the  contract,  he  was 
to  accept  one  dollar  as  full  payment  for  his  services. 
Lorenz  and  Crawford  then  entered  into  a  secret  arrange- 
ment with  one  Machen,  who  was  superintendent  of  the 
free  delivery  service  and  charged  with  important  duti^ 
relating  to  the  purchase  of  the  satchds,  whereby,  in  the 
event  the  company  got  the  contract,  Lorenz's  share  of  the 
profits  was  to  be  divided  among  them  on  the  basis  of  one- 
half  to  Machen  and  one-fourth  to  each  of  the  others. 
After  this  arrangement  was  made  a  bid  for  the  satchels 
was  prepared  and  submitted  in  the  company's  name,  and 
was  accepted  by  the  Postmaster  General.  The  contract 
sued  upon  followed  in  regular  course,  the  company  agree- 
ing therein  to  furnish  the  satchels  in  such  quantities  and 
at  such  times  as  the  post  office  authorities  might  direct. 
The  satchels  were  to  be  of  three  classes,  those  of  classes 
A  and  C  to  have  shoulder  straps  and  those  of  class  B  to  be 
without  straps.  The  prices  to  be  paid  by  the  Government 
were  $2.19  for. each  satchel  of  class  A;  $3.16  for  each  of 
class  B,  and  $3.15  for  each  of  class  C.  This  included  the 
shoulder  straps  on  those  of  classes  A  and  C.  The  company 
was  not  a  manufacturer  of  satchels  or  of  the  materiab 
used  in  making  them,  and  to  enable  it  to  comply  with 
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the  contract  it  arranged,  through  Crawford,  to  have  the 
satchels  made  by  a  manufacturer  at  Hartford,  Conn. 
But,  as  the  manufacturer  could  not  supply  shoulder  straps 
of  the  type  required,  the  company  and  Lorenz  entered  into 
a  further  agreement  to  the  effect  that  Lorenz  should  supply 
the  shoulder  straps,  that  out  of  what  was  paid  by  the 
Government  for  the  satchels  the  company  should  pay 
him  45  cents  on  each  satchel  of  class  A,  $1.19  on  each  of 
class  B  and  84  cents  on  each  of  class  C  as  his  share  of  the 
profits  and  to  reimburse  him  for  supplying  the  straps. 
Crawford  and  Machen  had  conferred  about  the  straps 
and  Machen  had  said  that  the  Government  would  get 
the  straps,  pay  for  them,  send  them  to  the  company's 
manufacturer  and  adjust  any  difference  afterwards. 

Thereafter  and  prior  to  March  17,  1903,  the  company 
furnished  over  10,000  satchels  pursuant  to  the  terms  of 
the  contract,  save  that  the  shoulder  straps  on  those  of 
classes  A  and  C,  which  were  in  excess  of  5,000,  were  pro- 
vided and  paid  for  by  the  Oovemment,  through  Machen, 
at  a  cost  of  39)^  cents  each.  These  satchels  were  all  paid 
for  by  the  Government,  through  Machen,  at  the  contract 
rates  without  any  deduction  for  the  straps.  Out  of  the 
moneys  so  received  the  company  paid  Lorenz  45  cents 
on  each  satchel  of  class  A,  $1.19  on  each  of  class  B  and 
84  cents  on  each  of  class  C,  and  he  in  turn  divided  what 
he  received  with  Machen  and  Crawford. 

Between  March  17  and  April  30,  1903,  the  company 
furnished  6,201  more  satchels  pursuant  to  the  terms  of 
the  contract,  save  that  the  shoulder  straps  on  those  of 
classes  A  and  C,  of  which  th^e  were  4,912,  were  provided 
and  paid  for  by  the  Government,  through  Machen,  at  a 
cost  of  393^  cents  each.  These  satchels  were  accepted 
and  retained  by  the  post  office  authorities.  But  when 
payment  for  them  under  the  contract  was  requested,  it 
was  refused.  This  was  because  the  Postmaster  General 
had  then  learned  of  the  corrupt  arrangement  giving 
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Machen  an  interest  in  the  profits  and  had  rescinded  the 
contract  and  stopped  further  payments  under  it. 

No  shoulder  straps  were  furnished  by  th^  company, 
through  Lorenz  or  otherwise,  and  both  he  and  Oawford 
knew  that  the  straps  were  purchased  and  supplied  by  the 
Government.  Before  the  rescission  by  the  Postmaster 
General  the  company  did  not  know  that  Machen  was  to 
share  or  was  sharing  in  the  profits,  or  that  the  Govern- 
ment was  supplying  the  shoulder  straps,  save  as  the 
company  may  have  been  chargeable  with  the  knowledge 
of  Lorenz  and  Crawford  who  represented  it  in  securing 
and  executing  the  contract. 

It  was  for  furnishing  the  6,201  satchels  after  March  17, 
1903,  that  a  recovery  was  sought  in  the  Court  of  Claims 
and  the  part  of  the  claim  rejected  was  for  the  4,912  satcheb 
of  classes  A  and  C,  the  rejection  being  put  on  the  grounds 
(a)  that  no  recovery  could  be  had  upon  the  contract,  be- 
cause it  called  for  satchels  with  shoulder  straps  and  the 
company  did  not  furnish  the  straps,  and  (b)  that  no 
recovery  could  be  had  upon  a  qtmntum  valebat,  because  the 
value  of  the  satchels  as  furnished  was  not  shown. 

In  the  briefs  reference  is  made  to  portions  of  the  opinion 
delivered  in  the  Court  of  Claims  as  if  they  were  not  in 
accord  with  the  findings.  We  do  not  so  read  the  opinfon, 
but  deem  it  well  to  observe,  as  was  done  in  Stone  v.  United 
States,  164  U.  S.  380,  382,  383,  that  ''the  findings  of  the 
Court  of  Claims  in  an  action  at  law  determine  all  matters 
of  fact  precisely  as  the  verdict  of  a  jury, "^  and  that  "we 
are  not  at  liberty  to  refer  to  the  opinion  for  the  purpose 
of  eking  out,  controlling  or  modifying  the  scope  of  the 
findings.''  See  also  QoUier  v.  United  StaJbee,  173  U.  S.  79^ 
80;  UnUed  States  v.  New  York  Indians,  173  U.  S.  464,  470. 

We  are  of  opinion  that  in  the  transactions  out  of  which 
the  claim  arose  there  was  an  obviousdeparture  fromrecQg- 
nized  legal  and  moral  standards.  It  b^^  when  the 
company  employed  Lorenz,  upon  a  compensation  oontin- 
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gent  upon  success,  to  secure  the  contract  for  fimiishing 
the  satchels,  and  it  persisted  until  its  discovery  by  the 
Postmaster  General  led  to  the  rescission  of  the  contract. 
Because  of  their  baneful  tendency,  as  here  illustrated, 
agreements  like  that  under  which  Lorenz  was  employed 
are  deemed  inconsistent  with  sound  morals  and  public 
pohcy  and  therefpre  invaUd.  Dealing  with  such  an  agree- 
ment this  court  said  in  Tool  Co.  v.  Norris,  2  Wall.  45,  54- 
55:  ''All  contracts  for  suppUes  should  be  made  with  those, 
and  with  those  only,  who  will  execute  them  most  faith- 
fully, and  at  the  least  expense  to  the  Government.  Con- 
siderations as  to  the  most  efficient  and  economical  mode 
of  meeting  the  public  wants  should  alone  control,  in  this 
respect,  the  action  of  every  department  of  the  Govern- 
ment. No  other  consideration  can  lawfully  enter  into 
the  transaction,  so  far  as  the  Government  is  concerned. 
Such  is  the  rule  of  public  policy;  and  whatever  tends 
to  introduce  any  other  elements  into  the  transaction,  is 
against  public  policy.  That  agreements,  like  the  one 
under  consideration,  have  this  tendency,  is  manifest. 
They  tend  to  introduce  personal  solicitation,  and  per- 
sonal influence,  as  elements  in  the  procurement  of  con- 
tracts; and  thus  directly  lead  to  inefficiency  in  the  public 
service,  and  to  mmecessary  expenditures  of  the  public 
funds.  .  •  .  Agreements  fort  compensation  contin- 
gent upon  success,  suggest  the  use  of  sinister  and  corrupt 
means  for  the  accomplishment  of  the  end  desired.  The 
law  meets  the  suggestion  of  evil,  and  strikes  down  the 
contract  from  its  inception.  There  is  no  real  difference 
in  principle  between  agreements  to  procure  favors  from 
l^islative  bodies,  and  agreements  to  procure  favors  in 
the  shape  of  contracts  from  the  heads  of  departidents. 
The  introduction  of  improper  elements  to  control  the 
action  of  both,  is  the  direct  and  inevitable  result  of  all 
such  arrangements."  Further  recognition  of  this  rule  is 
found  m  MarshaU  v.  BaU.  &  Ohio  B.  B.,  16  How.  314, 
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334,  335;  Trist  v.  Child,  21  Wall,  441;  Megidre  v.  Carwine, 
101  U.  S.  108;  Oscanyon  v.  Arms  Co.,  103  U-  S.  261,  273; 
Sage  v.  Ham^,  235  U.  S.  99, 105. 

The  secret  arrangement  whereby  M achen  was  to  share 
m  the  profits  was  most  repreh^isible.  Its  natural  ^ect, 
as  also  its  purpose,  was  to  secure  for  the  company  an 
madmissible  advantage.  The  satchels  were  wanted  for 
the  free  delivery  service  and  Machen's  relation  to  that 
service  made  it  probable,  if  not  certain,  that  his  advice 
respecting  the  reasonableness  of  the  bid,  the  number  of 
satchels  required  from  time  to  time,  and  the  company's 
performance  of  the  contract,  would  be  sought  and  given 
consideration  by  his  superiors  in  the  Post  Office  Depart- 
ment. The  advertisement  for  bids,  the  postal  regulations 
(ed.  1902,  §§  17  and  70)  and  the  findings  leave  no  doubt 
that  he  was  charged  with  important  duties  of  that  char- 
acter. Public  policy  and  sound  morals  forbade  that  he 
should  have  any  personal  interest  in  the  bid  or  contract 
lest  he  might  be  tempted  to  advance  that  interest  at  the 
expense  of  the  Government.  Under  the  secret  arrange- 
ment, which  was  made  before  the  bid  was  submitted,  he 
had  such  an  inter^t  and  therefore  was  in  a  position 
where  the  hope  of  personal  gain  was  likely  to  exercise  a 
predominant  influence  and  prevent  a  faithful  discharge  of 
his  public  duties,  as  in  fact  it  did.  Referring  to  this  ar- 
rangement, this  court  said  in  Cravrford  v.  United  States, 
212  U.  S.  183,  192:  ''Its  ahnost  necessary  result,  i!  carried 
out,  would  be  to  defraud  the  United  States.  The  fraud 
might  be  perpetrated  by  getting  the  contract  at  a  higher 
price  than  otherwise  would  have  been  obtained,  or,  if 
already  obtained,  then  the  United  States  might  be  de- 
frauded \yy  the  General  Superintendent  [Machen]  accept- 
ing improper  satchels,  not  made  of  the  materials,  or  in  the 
manner  specified  in  the  contract,  or  by  his  requiring  the 
delivery  of  more  satchels  than  were  sufficient  for  the  wants 
of  the  department.    •    .    .   Such  a  corrupt  agreement,  if 
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carried  out,  would  naturally,  if  not  necessarily,  result  in 
defrauding  the  United  States  by  causing  it  to  pay  more 
for  satchels  than  was  necessary,  or  for  more  satchels,  or 
possibly  inferior  ones,  than  it  otherwise  would,  but  for 
the  corrupt  agreement  set  forth." 

Of  course,  the  secret  arrangement  with  Machen  operated 
to  vitiate  the  company's  contract  and  justified  the  Post- 
master General  in  rescinding  it  on  discovering  the  fraud. 
WardeU  v.  Un.  Pac.  R.  R.,  103  U.  S.  651,  658;  Thomas  v. 
BrownviUe  ike.  R^  R.,  109  U.  S.  622,  524;  McGourkey  v. 
Toledo  dt  Ohio  Central  R.  B.,  146  U.  S.  536,  552,  565; 
Smith  V.  Sorby^  L.  R.  3  Q.  B.  Div.  552;  Harrinffton  v. 
Yictoria  Graving  Dock  Co.,  ibid.  549;  2  Dillon  Municipal 
Corporations,  5th  ed.,  §  773.  And  this  is  so,  even  though 
the  company  was  without  actual  knowledge  of  the  corrupt 
arrangement.  It  was  made  by  Lorenz  and  Crawford  while 
endeavc»ing  to  secure  the  contract  for  the  ccmipany  and 
was  a  means  to  that  end.  They  were  the  company's  agents 
and  were  securing  the  contract  at  its  request.  It  accq>ted 
the  fruits  of  their  efforts  and  thereby  sanctioned  what 
they  did  and  made  their  knowledge  its  own.  Krumm  v. 
Beach,  96  N.  Y.  398, 404;  FavrchUd  v.  McMahm,  139  N.  Y. 
290;  White  v.  Sawyer,  16  Gray,  586,  589;  First  NaiUmal 
Bank  v.  New  Milford,  36  Connecticut,  93,  101;  Barwick 
v.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259,  265;  Mackay 
v.  Commercial  Bank  of  New  Brunswick,  L.  R.  5  P.  C.  394, 
410,  et  seq.;  Leake  on  Contracts,  6th  ed.,  255,  335-336; 
Wald's  Pdlock  on  Contracts,  3d  ed.  392. 

It  results  that  no  recovery  could  be  had  upon  the  con- 
tract with  the  Postmaster  General,  because  it  was  tainted 
with  fraud  and  rescinded  by  him  on  that  ground.  But 
thi$  was  not  an  obstacle  to  a  recovery  upon  a  quantum 
vatebat.  Clark  v.  United  States,  95  U.  S.  539,  543;  WardeU 
V.  Un.  Pac.  U.  R.,  supra,  p.  659;  Thomas  v.  BrownviUe 
&c.  R.  R.,  supra,  p.  525.  Whether  reqiiisite  proof  was 
made  of  the  vdue  of  the  satchels  as  furnished  is  another 
voti.  ccxii — 6 
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question.  The  Court  of  Claims  made  no  finding  of  their 
value  and,  in  explanation  of  this/  said  that  there  was  ^'a 
complete  absence"  of  evidence  upon  the  subject.  The 
burden  of  proof  was  with  the  claimant  and,  if  he  failed  to 
carry  it,  he  is  not  in  a  position  to  complain — especially 
as  it  appears  that  the  Government  seasonably  objected 
that  he  had  not  proved  the  value.  He  insists,  however, 
that  the  findings  shoy  the  price  at  which  the  Government 
contracted  to  take  the  satchels  with  the  shoulder  straps 
and  also  what  it  cost  the  Government  to  supply  the  straps 
and  that  the  difference  should  be  regarded,  in  the  absence 
of  other  evidence,  as  representing  the  value  of  the  satchels 
as  furnished,  that  is,  without  the  straps.  The  insistence 
proceeds  upon  the  theory  that  the  contract  price  was  in 
the  nature  of  an  admission  by  the  Government  of  the 
value  of  the  satchels  with  the  straps.  However  this  might 
be  in  oth^  circumstances,  it  is  wholly  inadmissible  here, 
for  the  fraud  with  which  the  contract  was  tainted  com- 
pletely discredited  the  contract  price  and  prevented  it 
from  being  treated  as  an  admission  of  the  value  by  the 
Government.  It  therefore  was  incumbent  upon  the  claim- 
ant to  show  the  value  by  other  evidencaand,  as  this  was 
not  done,  no  recovery  could  be  had  upon  tk  guarUum 
valebcU. 

Judgment  qffirmed. 

Mb.  Justice  McKenna  and  Mr.  Justice  Holmes  dis-, 
sent,  being  of  opinion  that  the/ case  should  be  remanded 
for  findings  on  tiie  question  of  value. 

Mb.  Justice  McReynolds  took  no  part  ia  the  con- 
sideration or  decision  of  th^s  case. 
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CARDONA  V.  QUINONES. 

APPEAL  PROM  THE  SUPEBBfB  COURT  OP  PORTO  RICO. 
No.  185.    Submitted  January  18,  1916.— Decided  F^ruary  21,  1916. 

Where  the  appeal  us  prayed  within  the  statutoiy  time,  the  mere  date 
of  its  aUowanoe  by  the  oourt  is  not  c<mtrcdling.  Uniied  States  v. 
Fi^,  10  WaD.  423. 

Where  the  record  in  an  appeal  from  the  Supreme  Court  of  Porto  Rico 
contains  a  statement  of  fact  prepared  by  the  court  below,  and  there 
is  an  entire  absence  of  evidence,  except  as  contained  in  such  state- 
ment and  the  opinion,  this  court  can  (mly  dispose  of  the  legal  prop- 

-  ositioiis  in  the  lig^t  of  the  facts  as  so  shown  and  elucidated. 

It  is  the  settled  doctrine  of  the  court  not  to  disturb  but,  in  the  absence 
€3i  clear  error,  to  uphold,  the  action  of  the  court  below  as  to  matters 
concerning  purely  local  law. 

Both  courts  below  having,  in  an  action  to  recover  real  estate  in  Porto 
Rico,  upheld  th^  ten  year  prescriplaon  under  the  code,  and  also 
having  found  that  appdlant  was  not  a  third  person  entitled  as  such 
to  the  benefits  of  ibe  recording  provisions  of  the  Mortgage  Law, 
this  court  affirms  the  judgment. 

20  Porto  Rico,  421,  affirmed.  ■     '      - 

The  facts,  which  involve  tjie  jurisdiction  and  practice 
of  this  court  in  appeals  from  judgments  of  the  Supreme 
Court  of  Porto  Rico  and  the  validity  pf  a  judgment  of 
that  court,  are  stated  in  the  opinion. 

Afr.  Jose  R.  F.  Savage  for  appellant 

Mr.  Francis  H.  Dexter  for  appellee. 

Mr.  Chiep  Justice  WmTE  delivered  the  opinion  of  the 
court. 

Both  courts  below  rejected  the  claim  of  title  made  by 
the  appellant  to  a  tract  of  land  of  40  cuerdas.    As  the 
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appeal  was  prayed  within  J;he  statutory  time,  the  mere 
date  of  its  allowance  by.  the  court  is  not  controlling 
and  the  motion  to  dismiss  which  proceeds  upon  a  con- 
trary assumption  is  therefore  without  foundation  and 
is  overruled.  United  States  v.  Vigil,  10  Wall.  423, 
427. 

Obviously  upon  the  theory  that  our  power  to  review 
was  controlled  by  the  rule  obtaining  as  to  territorial 
coiuts  of  the  United  States  this  record,  as  was  the  case 
in  Elzabvfru  v.  Chavez,  239  U.  S.  283,  contain^  a  statement 
of  facts  prepared  by  the  lower  court  for  the  piuposes  of 
this  appeal.  As  there  is  an  entire  absence  from  the  record 
of  the  oral  and  documentary  evidence  upon  which  the 
court  below  acted  except  so  far  as  the  same  may  be  shown 
by  the  opinion  of  the  court  or  may  be  contained  in  the 
statement  of  facts,  it  follows  that  the  record  does  not 
enable  us  to  review  the  facts  and  we  proceed  to  dispose 
of  the  legal  propositions  urged  for  reversal  in  the  light  of 
the  facts  as  stated  and  as  elucidated  in  the  opinion  of 
the  court.  Abbreviating  and  somewhat  changing  the 
order  in  which  they  are  stated  below,  we  recapitulate  the 
essential  facts  as  follows: 

Two  brothers,  Jos6  Salvador  Suris  and  Ram6n  Maria 
Suris,  having  acquired  by  various  acts  of  purchase  seventy 
cuerdas  of  land  in  the  ward  of  Sabana  Eneas  of  San  Ger- 
man, in  November,  1870,  executed  a  mortgage  on  40 
cuerdas  of  the  land  thus  acquired,  being  the  40  cuerdas 
here  in  controversy,  in  favor  of  the  Charity  Hospital  at 
San  German.  In  1879  the  Charity  Hospital  commenced 
proceedings  to  foreclose  this  mortgage,  but  such  proceed- 
ings were  stayed  imtil  1882  in  consequence  of  an  appeal 
taken  to  the  Territorial  Audiencia.  After  the  cessation 
of  the  stay,  in  that  year  an  attachment  against  100  cuerdas 
of  land  belonging  to  the  two  brothers  was  levied  and  <^e 
property  thus  attached  was  placed  (sequestered)  in  the 
hands  of  one  Pablo  Maria  Stefani.    On  the  same  day, 


Digitized  by 


Google 


CARDONA  V.  QUINONES.  85 

240  U.S.  Opimoii  of  the  Court 

February  9,  1882,  by  a  contract  under  private  signature 
the  two  Suris  Brothers  sold  to  Stefani  the  40  cuerdas  here 
iia  controversy  which  had  been  mortgaged  to  the  hospital, 
the  purchaser  obligating  himself  to  pay  the  hospital  debt 
and,  if  a  surplus  remained,  to  pay  certain  attorney's  fees 
which  had  been  incurred.  The  agreement  also  contained 
a  conveyance  to  Stefani  of  anoth^  and  distinct  tract  of 
land  for  another  and  distinct  price.  This  agreement 
under  private  signature  was  never  inscribed  upon  the 
public  records.  A  few  days  after  it  was  made  and  pre- 
sumably before  the  contract  of  sale  had  been  carried  out, 
the  Suris  brothers  executed  before  a  notary  an  act  of 
consolidation  of  the  various  properties  which  they  had 
acquired  Which  they  described  as  ''Pers^uida''  and  this 
abt  was  put  upon  ihe  public  records.  Under  the  private 
agreemcBt  Stefani  the  purchaser  went  into  possession 
and  dischai^sed  the  obligations  of  the  private  contract  of. 
sale. 

In  1888  a  commercial  firm,  Schulze  &  Company,  as 
(x^ditors  of  the  Succession  of  Stef^,  who  had  in  the 
meanwhile  died,  brought  suit  against  his  Succession  to 
enforce  its  debt,  and  for  the  {Purpose  of  getting  upon  the 
records  the  possessory  title  of  Stefani  to  enable  aQ  attach- 
ment to  be  levied,  instituted  and  carried  out  the  necessary 
proceedings.  When  the  order  for  record  was  obtained  the 
property  was  levied  upon  and  sold  at  a  judicial  sale  and 
was  bou^t  in  by  Schulze  &  Company.  After  thus  be- 
coming the  purchasers  of  the  land  in  controversy,  the 
firm  in  1899  executed  before  a  notary  and  put  of  record  a 
deed  consolidating  into  a  plantation  called  Imisa  various 
tracts  of  land  containing  192.30  cuerdas,  the  deed  reciting 
that  one  of  the  parcels  of  land  included  in  the  plantation 
was  a  tract  of  40  cuerdas  called  "Hospital"  or  "Perse- 
guida."  Ram6n  Maria  Suris,  one  of  the  original  vendors, 
died  in  the  meanwhile,  and  in  1900  his  heirs  put  upon 
record  a  declaratory  deed  asserting  their  undivided  owner- 
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ship  as  the  successors  of  their  father  to  a  tmct  of  40  cuerdas 
known  as  Perseguida. 

The  Bank  of  Porto  Rico  as  the  hokler  of  a  mcnrtgage 
put  upon  the  ]!busa  plantation  by  Schulze  &  Company, 
foreclosed  the  same  and  bought  in  the  property  in  August, 
1905,  and  in  November  (A  the  following  year  (1006)  the 
bank  sold  the  plantation  thus  acquired  to  Francisco  P. 
Quifiones,  the  defendant,  his  title  as  purchaser  having 
been  inscribed  upon  the  public  records. 

In  1907  Jos^  Salvador  Suns,  one  of  the  original  vendors 
under  the  act  of  private  sale,  as  well  as  the  widow  and 
heirs  of  his  deceased  broths,  Ram6n  Maria  Suris,  the 
other  original  vendor,  each  executed  deeds  of  sale  of  an 
undivided  half  interest  in  the  property  called ''  Perseguida  -' 
to  Juan  Suris  Cardona,  a  son  of  Joa6,  and  these  acts  of 
sale  were  put  upon  the  public  rq^try.  A  few  days  later 
the  parties  vendor  to  the  acts  above  stated  executed  an- 
other notarial  act  in  which  they  declared  that  the  property 
had  not  been  in  their  possession,  but  in  thfd  possessibn  of 
the  defendant  Quinones  and  the  Bank  of  Porto  Rico  and 
therefore  they  had  not  collected  revenues,  and  they  ceded 
to  the  purchaser  the  right  to  collect  such  revtoues.  Under 
the  ownership  allied  to  result  from  these  acts  this  suit 
was  commenced  by  Cardona  to  recover  the  proi)erty. 

The  findings  in  express  terms  establish  that  ''From 
1882  the  property  sued  for  ceased  to  belong  to  the  brothers 
Jos£  Salvador  and  Ram6n  Maria  Suris  by  reason  of  the 
sale  set  out  in  the  private  contract,  and  since  then  it  has 
been  in  the  quiet,  peaceful  and  public  possession,  as 
owners,  in  good  faith  and  by  title  of  purchase  of  Stefani, 
later  of  Schluze  &  Company,  then  of  the  Banco  de  Puerto 
Rico,  and  finally  of  Quinones,  residents  of  Porto  Rico/' 
As  to  the  purchase  by  Cardona,  the  plaintiff,  from  his 
father  and  the  representatives  of  his  deceased  uncle, 
the  findings  expressly  state:  ''When  the  plaintiff  pur- 
chased the  property  sought  to  be  recovered  he  knew  the 
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history  of  it  as  here  related  and  knew  that  his  father  and 
cousins  had  not  possessed  the  same  since  the  year  1882/' 
And  the  conclii3ion  reached  as  to  the  ultimate  facts  on 
this  subject  is  thus  esrpressed  hi  the  opinion  of  the  court 
below:  "In  view  of  the  manner  in  which  the  facts  have 
occurred)  we  have  no  doubt  whatever  that  the  deeds  of 
sale  of  the  property  in  question  executed  in  favor'  of 
Juan  Suris  Cardona  have  had  no  other  purpose  than  that 
he  should  institute  this  suit  to  avail  himself  of  and  assert 
his  rights  as  a  third  party  and  thus  save,  his  father  and 
the  heirs  of  his  uncle  from  the  consequences  of  the  private 
document  ^ecuted  in  favor  of  Stefani;  and  we  are  like- 
wise convinced  that  the  plaintiff  knew  the  history  of  the 
said  property  before  he  made  his  purchase,  and  that  his 
father  and  his  cousins  had  not  possessed  the  siEune  since 
1882,  as  stated  in  the  complaint.'' 

Applying  the  law  to  the  facts  stated,  the  court  con- 
cluded: (a)  "Under  such  conditions  the  plaintiff  cannot 
claim  the  benefits  which  the  law  grants  to  third  parties, 
because  nobody  can  be  a  third  party  who,  although  he 
had  not  intervened  in  the  first  contract  of  sale,  purchased, 
however,  knowing  that  his  vendors  were  not  the  owners 
and  had  no  possession  of  the  property  sold.  The  same 
doctrine  has  already  been  established  by  this  court  in  the 
case  of  Voight  v.  Rivas  (1  Decisiones  de  Puerto  Rico,  60), 
decided  May  10,  1900."  (b)  From  the  possession  which, 
as  we  have  seen,  the  court  foimd  to  have  existed  from  1882 
in  Stefani  and  his  successors,  Schulze  &  Company,  the 
Bank  of  Porto  Rico  and  Quinones,  and  the  various  titles 
which  were  put  upon  the  record  in  the  transfers  as  made, 
especially  the  inclusion  of  the  property  in  the  plantation 
"Imisa,''  it  was  held  that  between  the  parties  there  was 
a  sufficient  basis  laid  for  a  just  title  and  possession  as 
owner  in  goodiaith  adequate  to  sustain  a  prescription  of 
ten  years  which  was  upheld. 

The  contentions  for  reversal  are  numerous  add  are 
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greatly  multiplied  by  their  reiteration  in  somewhat 
chan{^  form  of  statement  mider  the  very  many  prop- 
ositions and  subdivisions  of  propositions  eidbraced  in  the 
elaborate  printed  argument,  but  we  dispose  of  than  as 
follows: 

First.  Giving  effect  to  the  settled  doctrine  by  which 
we  do  not  disturb,  but  on  the  contrary,  uphold/the  action 
of  the  court  below  as  to  matters  concerning  purely  local 
law  except  upon  conviction  on  our  part  of  dear  error 
committed  {NaddL  v.  May,  233  U.  S.  447, 454;  ViUanueva 
V.  ViUarmeva,  239  U.  S.  293,  299),  we  at  onee  dismiss 
from  view  the  various  contentions  concerning  the  form 
of  the  pleadings,  the  question  whether  a  default  should 
n6t  have  been  allowed  as  to  the  issues,  presented  by  certain 
amendments  of  the  pleadings,  the  admissilnlity  as  between 
the  parties  or  their  successoils  or  assigns  of  the  act  imder 
private  signatiu^  either  because  of  the  asserted  ambiguity 
of  its  terms  or  the  inadequacy  of  the  number  of  witnesses 
to  its  Qxecution,  and  many  other  subjects  ci  a  kindred 
nature  too  numerous  to  be  recapitulated. 

Second.  We  also  at  once  put  out  of  view  the  various 
contentions  iterated  and  reiterated  under  every  proposi- 
tion which,  while  apparently  accepting  the  findings,  vir- 
tually dispute  them,  such  as  the  contentions,  that  the 
private  instrument  did  not  amoimt  to  a  sale  to  Stefani 
because  certain  alleged  bankruptcy  proceedings  r^erred 
to  in  the  opinion  of  the  court  excluded  the  right  of  the 
Suris  brothers  at  that  time  to  sell  the  property,  that  no 
possession  followed  in  Stefani  from  the  making  of  the 
private  sale  because  that  instrument  was  one  not  import- 
ing possession  in  and  of  itself  without  proof  of  Tn^nifAl 
tradition,  and  also  numerous  other  contentions  of  a  kin- 
dred diaracter  concerning  the  judicial  proceedings  taken 
by  Schulze  &  Company  to  acquire  title  and  the  deed  of 
consolidation  by  them  recorded  which  we  further  do  not 
stop  to  specifically  point  out. 
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With  these  things  disposed  of;  the  remaining  contentions 
come  to  this:  That  the  decision  of  the  court  below  was 
plainly  "violative  of  the  local  law  known  as  the  mortgage 
law  and  the  general  provisions  of  the  code  concerning  the 
necessity  of  the  public  record  of  title  to  real  estate  and 
the  protection  afforded  by  the  same,  and  that  moreover 
an  obvious  disregard  of  the  mortgage  law  and  the  provi- 
sions of  the  code  resulted  from  giving  to  the  sale  imder 
private  signatiu^  and  the  proceedings  and  subsequent 
transmutations  of  title  based  upon  it  the  character  of  a 
just  title  ^sufficient  on  its  face  to  be  the  basis  of  the  ten 
years'  prescription  under  the  code  which  the  court  below 
upheld.  But  when  stripped  of  the  confusion  hi  the  mode 
in  which  they  are  stated  and  reduced  to  their  ultimate 
Significance^  all  the  contentions  on  these  subjects  are  ex- 
clusively based  upon  the  assumption  that  the  plaintiff 
below  was  entitled  to  the  protection  afforded  by  the  mort- 
gage law  to  third  persons  and  to  the  assimied  inadequacy 
of  the  title  relied  upon  by  the  defendant  to  sustain  the 
ten  years'  prescription  as  against  a  third  person.  The 
propositions  therefore  in  their  essence  when  correctly  im- 
derstood  but  ignore  or  dispute  the  findings  of  the  court 
below  upon  which  its  conclusion  was  expressly  based  that 
the  plaintiff  was  not  a  third  person  either  because  he  was 
merely  a  person  interposed  as  a  means  of  enabling  him 
apparently  to  assert  in  his  own  name  for  the  benefit  of 
his  authors  in  title,  rights  which  they  were  incapable  them- 
selves of  asserting,  indeed  could  not  without  fraud  on 
their  part  enjoy,  or  because  if  not  in  a  strict  sense  a  person 
interposed,  he  was  nevertheless  not  a  third  person  within 
the  intendment  of  the  local  law  because  he  acquired  with 
full  knowledge  of  the  want  of  title  in  his  vendors  and  of 
the  absence  of  possession  on  their  part  and  also  with 
knowledge  not  only  of  an  outstanding  title,  but  of  pos- 
session as  owner  which  was  then  and  had  been  enjoyed 
by  the  defendant  and  his  predecessors  in  right.    Thus  to 
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bring  the  propositions  to  the  true  basis  upon  which  they 
rest  serves  at  once  without  more  to  establish  their  absolute 
want  of  foundation  and  to  demonstrate  the  correctness 
of  the  judgment  below  and  the  duty  to  affirm  it. 

Affirmed. 


UNITED  STATES  v.  ANDREWS. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 
No.  Id3.    Argued  January  21,  24,  1916.— Decided  February  21,  lOie. 

Under  Rev.  Stat.,  §  1265,  an  officer  of  the  army  is  entitled  to  half  pay 

while  on  leave  granted  by  proper  authority. 
No  power  has  been  conferred  on  the  President  to  grant  an  army  officer 

leave  without  pay,  or  to  affix  to  an  order  granting  leave  a  conditicxi 

to  that  effect. 
Whatever  power  the  President  may  have  to  dismiss  civil  officers,  it  does 

not  apply  to  officers  of  the  Anny  and  Navy,  who,  under  Rev.  Stat.; 

§  1229,  shall  not  in  time  of  peace  be  dismissed  except  upon  and  in 

pursuance  of  the  sentence  of  a  court-martial  or  in  commutation 

thereof. 
An  officer  of  the  army  granted,  and  accepting,  leave  without  pay  is 

not  estopped  from  demanding  the  half  pay  allowed  by  statute,  even 

though  he  did  not  protest  at  the  affixing  of  such  a  condition  to  the 

order  granting  the  leave.  Qlavey  v.  United  StcUes,  182  U.  S.  596. 
Accepting  leave  with  the  condition  affixed  that  it  be  without  pay 

does  not  amount  to  absence  without  leave  for  which  pay  cannot  be 

allowed  under  the  statute. 
Public  policy  prohibits  any  attempt  by  unauthorized  agreement  with 

an  officer  ^f  the  United  States,  under  guise  of  a  condition  or  other- 

wise,to  deprive  him  of  the  right  to  pay  ^ven  by  statute. 
49  Ct.  CI.  707,  affirmed. 

The  facts,  which  mvolve  the  constnictidn  of  statutes 
regulatmg  pay  of  officers  of  the  Anny  of  the  United  States 
while  on  leave^  are  stated  in  the  opinion. 
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Mr.  AmsUmt  AUomey  General  Huston  Thcmpsan  for 
the  United  States: 

The  President  had  the  power  to  make  the  order  com- 
plained of  which  left  appellee  upon  leave  without  pay. 
Reaves  v.  Ainsioorth,  219  U.  S.  296,  304;  United  States  v. 
Ross,  239  U.  S.  630. 

Claimant  having  accepted  the  extension  order  by  con- 
tinuing on  leave  without  pay^  and  not  having  made  any 
protest  or  objection  imtil  more  than  two  years  afterwards, 
acquiesced. 

The  President's  power  to  put  appellee  on  leave  without 
pay  cannot  be  questioned;  for,  although  §  1265,  Rev.  Stat., 
does  not  specifically  grant  him  this  power,  it  does  not  deny 
him  such  power.  ShurOeff  v.  United  States,  189  U.  S.  311, 
317. 

If  the  President  did  exceed  his  powers  in  the  order 
putting  appellee  upon  leave  without  pay,  then  appellee 
was  absent  without  authority  and  therefore  on  leave 
without  pay  under  §  1265,  Rev.  Stat. 

Neither  Glavey  v.  United  States,  182  U.  S.  595,  nor 
§1229,  Rev.  Stat.,  is  relevant  to  the  issues  here  pre- 
sented. 

The. President  has  the  right  to  suspend  an  officer  tem- 
porarily where  the  exigencies  or  good  of  the  service  de- 
mand it,  or  to  furlough  him  for  a  definite  period  for  the 
same  reason,  or  to  remove  him  entirely  from  office. 
Ex  parte  Hennm,  13  Pet.  259;  Bhke  v.  United  States,  103 
U.  S.  227,  236;  MuUan  v.  United  States,  140  U.  S.  240; 
Parsm  v.  United  States,  167  U.  S.  324;  ShurOeff  v.  United 
Stofe8,  189  U.  S.  317. 

Rev.  Stat.,  §  1229,  has  nothing  to  do  with  the  circum- 
stances involved  in  this  case,  for  the  President  did  not 
drop  appdlee  from  the  rolls  of  the  Aimy  or  attempt  to  do 
so.   Hartigan  v.  United  States,  196  U.  S.  169. 

If  the  Resident  be  not  controlled  by  §  1229,  Rev.  Stat., 
then  his.pow;er  to  furlough  appellee  without  pay  would 


Digitized  by 


Google 


92  pCyrOBER  TERM,  1915. 

Opmion  of  the  CkHirt  240  U.  EL 

be  the  same  as  though  he  were  a  civil  employ^.    United 
States  V.  Murray,  100  U.  S.  536. 

The  order  of  the  President  was  a  r^ulation  for  the  in- 
ternal administration  of  the  Aimy,  the  maintenance  of 
its  disciphne,  clearly  within  his  discretion,  and  not  sub- 
ject to  review  by  the  courts.  It  has  been  the  general  prac- 
tice not  only  ip  the  Aimy,  but  in  the  other  departments  of 
the  Government,  to  grant  leaves  of  absence  without  pay. 
To  hold  that  this  cannot  be  done,  and  that  an  officer  of 
the  Army  or  civilian  employ^  could  enjoy  the  privil^e 
granted  to  him,  and  then  bring  suit  to  recover  pay  for 
the  period  of  such  leave,  would  create  great  inconven- 
ience and  confusion  in  the  achninistration  of  the  internal 
.affairs  of  the  Government. 

Mr.  George  A.  King,  with  whom  Mr.  William  B.  King 
and  Mr.  William  E,  Harvey  were  on  the  brief,  for  appellee. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court: 

The  United  States  appeals  from  a  judgment  award- 
ing the  appellee  $325  found  to  be  due  him  under  Rev. 
Stat.  §  1265  for  half  pay  as  a  captain  of  cavalry  of  fifteen 
years'  service  for  a  period  of  three  months  from  August  1 
to  October  31,  1907,  during  which  time  it  was  found  he 
was  absent  on  leave.   The  coiut  stated  the  facts  as  follows : 

^'The  claimant  having  accepted  employnient  with  a 
commercial  company,  was  granted  six  months'  leave  of 
absence,  to  take  effect  January  1,  1907,  by  para^^ph  2, 
Special  Orders,  No.  305,  War  Department,  dated  De- 
cember 28, 1906,  which  leave  was  extended  for  four  months, 
to  take  effect  July  1, 1907,  and  to  expire  October  31, 1907, 
by  paragraph  26,  Special  Orders,  War  Department,  dated 
June  17,  1907. 

''While  the  claimant  was  enjoying  the  extension  of  his 
leave  of  absence,  The  Adjutant  General  of  the  United 
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States  Anny  on  July  31,  1907,  sent  him  the  following 
telegram: 

"'By  direction  of  the  President,  although  your  leave 
is  not  revoked,  your  absence  from  this  date  will  be  with- 
out pay/ 

*'His  leave  without  pay  from  August  1,  1907,  to  Oc- 
tober 31,  1907,  was  not  requested  by  the  claimant,  but 
he  did  not  file  a  protest  against  such  action  nor  relinquish 
his  leave  and  return  to  duty. 

The  claimant  was  absent  from  duty  from  January  1, 
1907,  to  October  31,  1907.  From  August  1,  1907,  to 
October  31,  1907,  he  received  no  pay.  His  half  pay  for 
said  period  was  $325.'' 

It  is  apparent  from  the  authorities  cited  in  the  per 
curiam  opinion  of  the  court  below  (Glavey  v.  United 
States,  182  U.  S.  595;  Whiting  v.  United  States,  35  Ct.  CI. 
291,  301;  Dyer  v.  United  States,  20  Ct.  CI.  166)  that  the 
allowed  recovery  was  based  upon  the  conclusion  that  the 
half  pay  during  the  leave  of  absence  was  expressly  sanc- 
tioned by  law  (Rev.  Stat.,  §  1265)  and  hence  any  condi- 
tion conflicting  with  such  statutory  right  was  void  and 
that  the  officer  being  entitled  to  rely  upon  the  statute,  no 
estoppel  against  him  could  be  implied  because  of  his 
having  acted  upon  the  leave,  albeit  it  contained  a  condi- 
tion in  conflict  with  the  rights  conferred  by  the  statute. 
To  test  the  merits  of  these  conclusions  will  dispose  of  the 
entire  case,  since  all  the  contentions  of  the  Government 
are  embraced  in  three  propositions:  1,  the  asserted  exist- 
ence of  authority  to  grant  the  leave  conditioned  on  its 
being  without  pay  notwithstanding  the  statute;  2,  even 
if  such  power  did  not  exist  the  binding  effect  of  the  con- 
dition upon  the  officer  who  accepted  the  leave  which  was 
subject  to  it;  and  3,  in  any  event  the  impossibiUty  of 
separating  the  grant  of  leave  from  the  condition  upon 
which  the  leave  was  based,  thus  under  the  hypothesis  of 
ill^ality  rendering  the  grant  void  and  causing  the  ab- 
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sence  from  duty  which  was  enjoyed  under  the  appapent 
sanction  of  the  grant  to  .be  an  absence  without  leave  for 
which  under  the  statute  no  right  to  pay  existed.  It  is 
manifest  that  these  contentions  assume,  as  did  the  con- 
clusions of  the  court  below,  that  the  tel^ram  stated  in  the 
findings  operated  to  grant  a  new  leave  for  the  three  months 
therein  specified  subject  to  the  condition  that  it  should 
be  without  pay,  and  in  separately  testing  the  propositions 
we  shall  treat  the  telegraphic  order  as  having  that  signif- 
icance. 

1.  As  in  view  of  the  plain  text  of  Rev.  Stat.,  §  1265, 
there  is  no  room  for  disputing  that  the  right  to  half  pay 
duriiKg  the  period  of  the  leave  in  question  was  conferred 
by  the  statute,  there  is  and  can  be  no  dispute  that  tested 
by  the  statute  alone  the  court  below  did  not  err  in  allow- 
ing the  claim  for  such  half  pay.  But  the  contention  is 
that  error  was  committed  because  the  conferring  of  the 
right  to  pay  by  the  statute  was  not  exclusive  and  therefore 
did  not  deprive  of  the  authority  as  an  incident  to  the 
power  to  grant  the  leave  to  aflSx  the  condition  that  the. 
leave  should  be  without  pay  notwithstanding  the  statute. 
It  is  unnecessary,  however,  to  stop  to  point  out  the  un- 
soundness of  this  proposition,  since  the  error  upon  which 
it  rests  is  authoritatively  demonstrated  by  previous  deci- 
sions which  substantially  leave  the  proposition  not  open 
for  discussion.  United  States  v.  WiUiamson,  23  WaU. 
411,  416;  United  States  v.  Wilson,  144  U.  S.  24;  United 
States  V.  Shields,  153  U.  S.  88,  91;  Glavey  v.  United  States, 
182  U.  S.  595.  Nor  in  contemplation  of  the  cases  which 
we  have  just  cited  and  additionally  in  view  of  the  provi- 
sion of  Rev.  Stat.,  §  1229,  that  "no  officer  in  the  military, 
or  naval  service  shall  in  time  of  peace  be  dismissed  from 
service  except  upon  and  in  pursuance  of  the  sentence  of 
a  court-martial  to.that  effect,  or  in  commutation  thereof," 
is  there  any  necessity  to  point  out  the  want  of  apphcation 
of  the  authorities  dealing  with  the  power  to  dismiss  civil 
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officers  which  are  cited  as  a  basis  for  the  proposition  that 
a  like  power  applies  to  army  officers  and  therefore  as 
there  was  authority  to  dismiss,  the  lesser  right  of  granting 
the  leave  without  pay  necessarily  obtained.  So  also  it  is 
unnecessary  to  enter  into  any  detailed  analysis  of  the 
decision  in  Hartigan  v.  United  States,  196  U.  S.  169,  since 
that  case  concerned  the  power  to  remove  a  cadet  at  the 
Military  Academy  and  the  recognition  of  the  right  to 
exercise  that  authority  was  in  express  terms  based  upon 
the  view  that  althougih  in  a  sense  a  part  of  the  army  cadets 
at  the  Military  Academy  were  not  officers  within  the 
intendment  of  Rev.  Stat.,  §  1229,  and  indeed  the  opinion 
in  the  Hartigan  Case  in  substance  refutes  the  extreme 
contention  as  to  power  which  is  now  sought  to  be  sustained. 
2.  The  contention  as  to  the  estoppel  resulting  from  the 
failure  to  protest  against  the  condition  affixed  to  the 
leave  and  the  binding  force  of  such  condition  even  if 
ill^al,  resulting  from  an  acceptance  of  the  leave  con- 
taining it,  is  by  necessary  implication  foreclosed  by  all 
the  cases  previously  cited  and  in  fact  was  in  express  terms 
considered  and  held  to  be  without  merit  in  Glavey  v. 
United  States,  supra.  Because  that  case  concerned  an 
illegal  condition  attached  to  the  performance  of  the  duties 
of  an  office  and  this  involves  an  illegal  condition  attached 
to  a  grant  of  leave  affords  no  ground  for  distinction  between 
that  case  and  this.  The  basis  of  the  ruling  in  the  GUwey 
Case  was  the  rigjhit  of  the  official  to  rely  upon  the  provisions 
of  the  statute  and  the  resulting  want  of  power  to  apply  a 
principle  of  estoppel.  And  as  here  there  was  express 
statutory  authority  for  the  half  pay  during  the  leave,  the 
reason  in  the  Glavey  Case  is  controlling  and  the  distinction 
relied  upon  involves  no  difference  justifying  taking  this 
case  out  of  the  principle  settled  in  the  Glavey  Case.  As 
the  statute  conferred  the  right  to  the  half  pay  during  the 
leave,  it  necessarily  follows  that  the  exclusion  of  executive 
authority  over  that  subject  which  resulted  extended  to 
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and  was  cotenninous  with  the  power  which  the  statute 
exerted. 

3.  The  contention  that  even  if  the  condition  which  was 
attached  to  the  leave  be  treated  as  illegal  and  the  accept- 
ance of  the  leave  containing  it  be  decided  not  to  have 
operated  an  estoppel,  nevertheless  under  such  circum- 
stances the  leave  must  be  treated  as  void  and  the  absence 
based  on  it  be  held  to  have  been  one  without  leave  for 
which  no  pay  could  be  allowed  under  the  statute,  is  self- 
contradictory  and  besides  in  its  essence  must  rest  upon 
the  assumption  that  there  was  power  to  affix  the  condition, 
the  terms  of  the  statute  to  the  contrary  notwithstanding. 
The  contention  therefore  is  in  substance  foreclosed  by 
Glavey  v.  United  States,  supra,  and  the  decided  cases  to 
which  we  have  previously  referred.  How  completely 
this  is  the  case  will  be  demonstrated  by  observing  that 
the  decision  in  the  Glaoey  Case  was  expressly  based  on  tKe 
ground  that  public  policy  forbade  giving  any  effect  ^rfiat- 
ever  to  an  attempt  to  deprive  by  unauthorized  agreement 
made  with  an  official,  express  or  implied,  under  the  guise 
of  a  condition  or  otherwise,  of  the  rigiht  to  the  pay  given 
by  the  statute.  And  of  course  the  contention  now  made 
that  the  absence  with  leave  which  carried  pay  under  the 
statute  was  converted  into  an  absence  without  leave 
carrying  no  pay  in  consequence  of  an  unauthorized  at- 
tempt to  subject  the  granted  leave  to  an  illegal  provision 
that  it  should  be  without  pay  is  absolutely  in  conffict 
with  the  previous  cases  and  the  rule  of  public  policy  upon 
which  they  were  based.  In  fact  the  contention  but  in  a 
changed  form  asserts  the  application  of  estoi^pel  which 
as  we  have  seen  was  expressly  adversely  disposed  of  in 
the  previous  cases. 

Affirmed. 

Mr.  Justice  McRetnolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 
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MALE,  TRUSTEE  FOR  CHAPIN,  v.  ATCHISON, 
TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  TTNITISD  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  22a    Argued  January  24,  1916.— Decided  Fd>ruary  21,  1916. 

Whether  a  subsequent  decision  between  the  same  parties  upon  the 
same  cause  of  action. makes  the  questions  involved  in  the  earlier 
decision  moot  involves  the  defense  of  the  thing  adjudged  going  to 
the  merits,  and  cannot  be  considered  on  a  direct  appeal  under  %  238, 
Jud.  Code,  on  which  this  court  can  pnly  consider  tiie  question  of  the 
jurisdiction  of  the  court  below. 

So  far  as  controversies  in  a  case  brought  in  the  Federal  court  depend 
alone  upon  the  right  to  sue  because  of  the  district  in  which  the  parties 
reside,  they  are  personal  and  susceptible  of  being  waived,  and  are 
not  intrinsically  and  necessarily  Fed^til;  but  if  ih^  involve  Federal 
privileges  not  waived,  they  are  Federal  questions  susoeptiUe  of  being 
brought  to  this  court  by  direct  appeal  under  $  238,  Jud.  Code. 

The  asserted  right  to  a  judgment  on  bonds  <^  a  corporation  created  by 
act  of  C<nigress  involves  an  inherently  Federal  question. 

A  corporation  is  entitled  to  be  sued  in  the  district  of  its  residence;  and, 
without  the  consent  of  49uch  corporation,  the  District  Court  of  the 
~  United  States  for  another  district  has  no  jurisdictiim  of  an  action 
involving  an  inherently  Federal  question. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
under  §  238,  Jud.  Code,  and  of  the  District  Court  under 
§  51,  Jud.  Code,  are  stated  in  the  opinioik 

Mr.  WiUiam  O.  Cooke  for  appellant: 

The  provisions  of  §  37,  Jud.  Code,  have  no  application 
to  a  case  where  there  was  Federal  jurisdiction  before  the 
asKgnment. 

Even  where  diversity  of  citizenship  is  created  by  an 
assignment,  the  mere  fact  that  the  purpose  was  to  make 
the  case  one  of  Federal  cognizance,  is  no  evidence  of  such 
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impropriety  or  collusion  as  will  justiTy  a  dismissal  of  the 
complaint.  Crawford  v.  iVeoZ,  144  U.  S.  585;  South  Dakota 
V.  Narlh  Carolina,  192  U.  S.  286;  OWeiZ  v.  Wakott  Co., 
VIA:  Fed.  Rep.  527.  See  also  Water  Co.  v.  PiyrUige,  102 
Fed.  Rep.  771;  BoUes  v.  Lehigh  Valley  R.  R.,  127  Fed. 
Rep.  884;  Stimaon  v.  United  Machine  Co.,  156  Fed.  Rep. 
298;  Consolidated  Rubber  Co.  v.  Ferguson,  183  Fed.  Rep. 
756. 

Plaintiff,  as  trustee,  is  the  legal  holder  and  owner  of  the 
bonds,  so  that  it  is  his  citizenship  and  not  that  of  the 
beneficiary,  which  determines  the  State  in  which  suit  must 
be  brought.  Cochrane  v.  Schell,  140  N.  Y.  534;  Gott  v. 
Cook,  7  Paige,  521;  Oilman  v.  McArdle,  99  N.  Y.  451. 

The  indenture  reserves  no  power  of  revocation  in  the 
grantor;  but  even  if  it  had,  that  circumstance  would  not 
have  invahdated  the  trust  or  affected  the  trustee's  title 
or  right  of  possession.  Lodce  v.  Farmers'  L.  &  T.  Co., 
140  N.  Y.  135;  Von  Hesse  v.  MacKaye,  136  N.  Y.  115. 

The  rigtit  of  a  trustee  of  an  express  trust  to  sue  in  his 
own  name,  in  the  State  of  New  York,  is  fixed  by  statute. 
Code  Civ.  Pro.,  §  449. 

A  trustee  may  sue  in  the  Federal  court  of  the  State 
of  which  he  is  a  citizen,  without  reference  to  the  place  of 
the  beneficiary's  citizenship.  Dodge  v.  Tulleys,  144  U.  S. 
451 ;  Johnson  v.  St.  Louis,  172  Fed.  Rep.  31 ;  New  Orleans  v. 
Oaines,  138  U.  S.  606. 

Mr.  Walker  D.  Hines  for  appellee. 

Mk.  Chibf  Justice  White  delivered  the  opinion  of  the 
court. 

On  this  direct  appeal  a  reversal  is  sougiht  of  a  decree 
below  which  dismissed  the  bill  for  want  of  jurisdiction. 
There  is  a  motion  to  dismiss  on  the  ground  that  "the 
questions  involved  upon  this  appeal  are  moot   ques- 
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tions  ...  for  the  reason  that  subsequent  to  the 
diRmiflflal  of  the  bill  herem  by  the  lower  court  the  appellant 
as  plaintiff  instituted  in  the  Supreme  Court  of  the  State 
of  New  York,  County  of  New  York,  an  action  upon  the 
same  alleged  cause  of  action  against  the  same  defendants 
and  that  such  action  in  the  Supreme  Court  of  the  State 
of  New  Ybtk  was  heard  $uid  determined  and  that  a  final 
judgment  upon  the  merits  therein  was  jendered  dis- 
missing the  complaint  filed  in  said  action  as  against  this 
appellee/'  But  as  our  power  to  review  is  limited  to  the 
question  of  jurisdiction  alone  and  as  the  ground  of  the 
motion  obviously  involves  the  defense  of  ''the  thing  ad- 
judged,'' going  to  the  merits,  the  motion  to  dismiss  is 
overruled  and  we  come  to  consider  the  question  of  the 
jurisdiction  of  the  court  below,  that  is,  whether  as  a  Fed- 
eral court  it  had  power  to  entertain  the  cause.  LouimUe 
Trust  Co.  V.  Knott,  191  U.  S,  225,  233;  Fore  River  Ship- 
building Co.  V.  Hogg,  219  U.  S-  175;  Farrugia  v.  PhiUi.  & 
Read.  Ry.,  233  U.  S.  352. 

The  bill  alleged  that  the  complainant,  Male,  who  sued 
as  the  trustee  of  Gilbert  W.  Chapin,  was  a  citizen  of  the 
State  of  New  York  and  an  inhabitant  and  resident  of  the 
Southern  District  thereof.  The  defendants  were  the 
Atlantic  &  Pacific  Railroad  Company,  a  (corporation 
created  by  an  act  of  Congress,  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  a  corporation  organized 
under  an  act  of  the  l^slature  of  the  territory  of  Kansas, 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  a 
corporation  organized  under  the  laws  of  the  State  of 
Kansas,  and  the  Boston  Safe  Deposit  &  Trust  Company, 
a  corporation  organized  under  the  laws  of  the  State  of 
Massachusetts.  We  do  not  stop  to  sununarize'the  aver- 
ments of  the  biU  in  order  to  make  clear  the  nature  of  the 
relief  sought  because  we  accept  as  adequate  for  the  pur- 
pose of  the  question  before  us  the  statement  made  on 
that  subject  in  the  printed  argument  filed  on  behalf  of 
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the  appellant  as  follows:  ''The  relief  prayed  for  is  judg- 
ment for  $120,000  and  interest  upon  certam  income  bonds 
issued  by  the  Atlantic  &  Pacific  Railroad  Company  on 
the  1st  day  of  October,  1880,  and  maturing  October  1st, 
1910,  and  for  an  adjudication  that  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  (the  present  appellee)  is 
liable  in  equity  for  the  amount  of  such  judgment  by  reason 
of  the  matters  set  forth  in  the  bill  of  complaint."  As 
furthe^  stated  in  the  argument  for  the  appellant,  the  bill 
alleged  that  the  Atlantic  &  Pacific  Railroad  Company 
"is  practically  out  of  existence  and  has  not  been  nor  can 
it  be  served  with  process"  and  that  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  and  the  Boston  Safe 
Deposit  &  Trust  Company  were  not  served  with  process 
and  are  not  deemed  to  be  necessary  parties  to  the  cause 
and  may  be  put  out  of  view.  The  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  the  only  other  defendant 
(the  appellee)  was  served  through  one  of  its  officers  in 
the  City  of  New  York.  It  thereupon  appeared  specially 
and  ''for  the  single  and  sole  purpose  of  making  a  motion 
to  set  aside  the  service  of  the  subpoena  and  dismiss  the 
bill  of  complaint  as  to  it  for  want  of  jiuisdiction  over 
the  person  of  said  defendant."  And  subsequently  it 
moved  to  dismiss  on  two  grounds:  1.  That  as  its  residence 
was  in  Kansas,  it  could  not  be  sued  outside  of  the  district 
of  which  it  was  a  resident  without  its  consent,  and  that 
as  Male,  the  complainant,  was  only  colorably  joined  as  a 
complainant,  the  real  party  being  Chapin  for  whom  Male 
assumed  to  act  as  trustee  and  who  was  a  citizen  and  resi- 
dent of  Connecticut,  there  was  no  jurisdiction  over  the 
cause  as  the  suit  was  brought  in  the  district  of  the  residence 
of  neither  of  the  real  parties;  and,  2,  that  as  the  complain- 
ant sought  to  enforce  a  liabifity  on  the  bonds  of  the  At- 
lantic &  Pacific  Railroad  Company,  a  corporation  created 
by  an  act  of  Congress,  involving  an  inherently  Federal 
question,  there  was  no  jurisdiction  in  the  court  over  the 


Digitized  by 


Google 


MALE  V.  ATCHISON  Ac.  RY.  101 

240  U.S.  Opbion  of  the  Court. 

defendant  because  under  such  circumstances  it  was  en- 
titled to  be  sued  in  the  court  oi  the  district  of  its  residence 
and  could  not  without  its  consent  be  impleaded  in  the 
district  of  the  residence  of  the  plaintiff  even  if  Male  was 
treated  as  the  real  plaintiff  and  entitled  otherwise  to  sue 
in  the  Southern  District  of  New  York.  As  stated  in  the 
certificate  of  the  court  below,  the  judgment  of  diflTnisaal 
for  want  of  jurisdiction  was  based  upon  both  of  the 
grounds,  that  is,  the  want  of  authority  to  sue  in  the 
Southern  District  of  New  York  because  that  was  the 
district  of  the  residence  of  neither  of  the  parties  and  be- 
cause owing  to  the  Federal  question  the  defendant  was 
entitled  to  be  sued  in  the  district  of  its  residence. 

It  is  not  disputable  that  in  so  far  as  the  contentions  as 
to  jurisdiction  depended  alone  upon  the  rigiht  to  sue  be- 
cause of  the  district  in  which  the  parties  resided,  they 
did  not  present  questions  of  inherent  Federal  jurisdiction. 
We  say  this  because  controversies  as  to  such  subjects 
concern  a  personal  privilege  susceptible  of  being  waived, 
which  would  not  be  the  case  if  they  involved  contentions 
which  were  intrinsically  and  necessarily  Federal.  St. 
Louis  Ac.  Ry.  v.  McBride,  141  U.  S.  127;  Ex  parte  WisneXj 
203  U.  S.  449;  In  re  Moore,  209  U.  S.  490;  Western  Loan 
Co.  V.  Butbe  &  Boston  Mining  Co.,  210  U.  S.  368.  But 
while  this  is  the  case  it  is  yet  also  true  that  questions  of 
jiuisdiction  depending  upon  controversies  as  to  the  dis- 
trict of  residence  where  the  statutory  rigihts  in  that  regard 
have  not  been  waived,  when  decided  below,  are  questions 
of  Federal  jurisdiction  susceptible  of  being  brougiht  here 
by  direct  appeal  under  the  provisions  of  §  238  of  the  Judi- 
cial Code.  Davidson  Marble  Co.  v.  Gibson,  213  U.  S.  10; 
United  States  v.  Congress  Construction  Co.,  222  U.  S.  199. 

Our  power  to  review  thus  being  settled,  the  only  qu^- 
tion  is.  Did  the  court  err  in  holding  that  as  a  Federal  court 
within  the  meaning  of  the  statute  it  had  no  authority 
under  the  circumstances  to  entertain  the  cause?     In 
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solving  this  issue,  without  expressing  any  opinion  as  to 
the  want  of  jurisdiction  based  upon  the  contention  that 
Male  the  complainant  had  no  real  but  only  a  colorable 
and  fictitious  interest  and  hence  that  the  suit  was  brought 
neither  in  the  district  of  the  residence  of  the  complainant 
nor  that  of  the  defendant,  and  confining  our  attention  to 
the  ruling  that  there  was  a  want  of  power  to  entertain 
the  cause  in  any  other  than  the  district  of  the  residence 
of  the  defendant,  because  of  the  inherently  Federal 
question  presented,  we  think  that  the  refusal  to  take  juris- 
diction was  clearly  right  and  should  be  affirmed.  Undoubt- 
edly the  asserted  right  to  a  judgment  on  the  bonds  of  the 
Atlantic  &  Pacific  Railroad  Company,  a  corporation  cre- 
ated by  an  act  of  Congress,  involved  an  inherently  Federal 
question.  Osbom  v.  United  States  Bank,  9  Wheat.  738; 
Wash.  &  Idaho  R.  R.  v.  Coeur  d'Alene  Ry.,  160  U.  S.  77; 
Matter  of  Dunn,  212  U.  S.  374;  Tex.  &  Pac.  Ry.  v.  HiU, 
237  U.  S.  208.  This  being  true,  it  is  also  indisputable 
that  the  defendant  was  entitled  to  be  sued  in  the  district 
of  its  residence  and  was  not  without  its  consent  liable  to 
be  sued  within  the  district  of  the  residence  of  the  complain- 
ant. Macon  Grocery  Co.  v.  Atlantic  Coast  Line,  215  U.  S. 
601 ;  Judicial  Code,  §  51. 

As  it  follows  that  no  error  was  committed  by  the  court 
below  in  holding  that  it  was  without  power  to  exercise 
jurisdiction  of  the  cause,  its  decree  must  be  and  it  is 

Affirmed. 
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STANTON  v.  BALTIC  MINING  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COX7RT  OF  THE  ITNITBD  STATES 
FOR  THE  DISTRICT  OF  MASSACHUSETTS. 

No.  359.    Argued  October  14,  15,  1915.— Decided  February  21,  1916. 

Brtiahaber  v.  Un.  Pac.  R.  /?.,  anUf  p.  1,  followed  to  effect  that  the 
District  Court  has  jurisdiction  of  an  action  by  a  stockholder  agunst 
the  corporation  to  enjoin  it  from  voluntarily  pasring  the  tax  under 
the  Income  Tax  Law  of  1913  on  the  ground  of  its  unconstituticHialily. 

This  court  has,  under  §  238,  Jud.  Code,  jurisdiction  of  a  direct  appoil 
from  the  judgment  of  the  District  Court  refusing  to  enjmn  a  cor- 
poration from  paying  the  tax  under  the  Income  Tax  Law  of  1913, 
in  a  suit  brought  by  a  stockholder  on  the  ground  of  unconstitutional- 
ity of  the  statute. 

The  Income  Tax  Law  of  1913  is  not  unconstitutional  as  not  conformmg 
with,  or  bdng  beyond  the  authority  of,  the  Sixteenth  Amendment. 
Bruahaber  v.  Un.  Pac.  R,  B.,  ante,  p.  1. 

There  is  no  authority  for  taking  taxation  of  mming  corporations  out 
of  the  rule  established  by  the  Sixteenth  Amendment;  nor  is  there 
any  basis  for  the  contention  that,  owing  to  inadequacy  of  the  allow- 
ance for  depreciation  of  ore  body,  the  income  tax  of  1913  is  equivalent 
to  one  on  the  gross  product  of  mines,  and  as  such  a  direct  tax  on 
the  property  itself,  and  therefcn^  beyond  the  purview,  of  that  amend- 
ment and  void  for  want  of  apportionment. 

Independently  of  the  operations  of  the  Sixteenth  Amendment,  a  tax 
on  the  product  of  the  mine  is  not  a  tax  upon  property  as  such  be- 
cause of  its  ownership,  but  is  a  true  excise  levied  on  the  result  of  the 
bosmess  of  carrying  on  mining  operations.  Stratum's  Independence 
V.  ilouAeri,  231  U.  S.  399. 

The  facts,  which  involve  the  constitutionality  and 
construction  of  provisions  of  the  Income  Tax  Law  of 
1913,  and  its  application  to  mining  corporations,  are 
stated  in  the  opinion. 

Mr.  Charles  A.  Snow  for  appellant: 
The  Income  Tax  Law,  as  apphed  to  mining  companies, 
directly  taxes  a  portion  of  their  principal  or  capital,  with- 
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out  apportionment  according  to  population;  and,  there- 
fore, is  unconstitutional.  Direct  taxes  on  principal  or 
capital,  not  being  taxes  on  income,  are  not  authorized  by 
the  Sixteenth  Amendment. 

Stratton^s  Independence,  231  U.  S.  399,  which  is  sole 
reliance  of  Government,  holds  merely  that  sales  of  ore 
do  not  represent  principal  exclusively,  but  include  capital, 
in  part,  and  income,  in  part,  and  differs  essentially  from 
case  at  bar. 

Net  income  is  the  gain  or  profit  derived  from  the  use 
of  capital,  without  impairment  thereof.  Unless  the  prin- 
cipal is  left  intact,  by  proper  allowances  for  losses,  depre- 
ciation and  depletion  of  capital  assets,  the  proceeds  from 
sales  of  mining  products  cannot  represent  "net  income" 
wholly  and  exclusively.  See  Nvpiesing  Mines  Case,  202 
Fed.  Rep.  803;  Von  Baunibach  v.  Sargent  Land  Co.,  207 
Fed.  Rep.  423;  219  Fed.  Rep.  31;  Stevens  v.  Hudson's 
Bay  Co.f  101  L.  T.  Rep.  96.  Exhaustion  of  value  of  ore 
deposits  by  mining  and  sale  does  not  differ  essentially 
from  sale  of  land  at  a  purchase  price  payable  in  yearly 
instalments.  Secretary  v.  Scobk,  89  L.  T.  Rep.  1;  Foley 
V.  Fletcher,  3  H.  &  N.  769.  See  also  Merchants'  Ins.  Co. 
V.  McCartney,  Fed.  Gas.  9,443;  Commonwealth  v.  Central 
Transp.  Co.,  145  Pa.  St.  80;  Gibson  v.  Cooke,  1  Met.  75. 

Mining  dividends  are  distributable,  although  largely 
capital,  because  such  action  is  contemplated  by  purposes 
of  the  charter.    Lee  v.  Neuchatel  Co.,  L.  R.  41  Ch.  Div.  1. 

Gases  arising  under  wills  or  trusts,  and  involving  rights 
of  life  tenants  in  mining  properties,  have  no  proper  ap- 
plication here.  They  rest  on  the  terms  of  the  trust. 
Daly  V.  Beckett,  24  Beav.  114;  Eley's  Appeal,  103  Pa.  St. 
300. 

Taxation  cases  cited  have  no  importance  here,  as  they 
arise  under  laws  totally  different.  Gay  v.  Baltic  Mining 
Co.,  220  U.  S.  107;  CoUness  Iron  Co.  Y.  Black,  L.  R.  6 
App.  Gas.  315;  Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St. 
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61;  Cimmonwedlih  v.  Perm  Gas  Coal  Co.,  62  Pa.  St.  241. 

Depreciation^  depletion  and  losses  must  be  allowed  for 
in  any  income  tax.  Unless  allowed  for,  the  tax  is  not 
limited  to  income,  but  also  covers  a  portion  of  the  prin- 
cipal. And  this  is  true,  not  merely  of  wasting  properties, 
like  mines,  but  also  of  all  kinds  of  depreciable  property. 

The  Income  Tax  Law  arbitrarily,  capriciously  and 
unequally  discriminates  between  mining  companies  and 
all  other  classes  of  corporations,  without  any  reasonable 
basis  for  distinction  or  classification.  It,  accordingly, 
deprives  mining  companies  of  their  property  without  "due 
process  of  law,*'  as  guaranteed  by  the  Fifth  Amendment. 
The  special  clause  limiting  mines  to  a  maximum  allow- 
ance of  five  per  cent  of  their  annual  gross  receipts  or 
output,  for  depletion  of  ore  deposits,  is  unconstitutional. 
Or,  if  the  clause  is  not  separable,  the  entire  Income  Tax 
Law  is  imconstitutional,  as  applied  to  mining  companies. 

As  palpably  arbitrary  classification,  this  law,  as  applied 
to  mines,  is  unconstitutional,  because  it  violates  due  proc- 
ess of  law,  as  guaranteed  by  the  Fifth  Amendment. 

The  distinction  between  mining  companies  and  other 
classes  of  corporations,  for  purposes  of  direct  taxation, 
would  afford  no  reasonable  basis  for  classification.  See 
(rtt(f,  Colorado  &c.  v.  EUis,  165  U.  S.  150;  Missaarij  Kan-* 
sasdt  Texas  Ry.  v.  Cade,  233  U.  S.  642;  Cotting  v.  Kansas 
City  Stockyards  Co.,  183  U.  S.  79;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540;  Sovihem  R.  R.  Co.  v.  Greene,  216 
U.  S.  400;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  distin- 
guished, and  see  Smith  v.  Texas,  233  U.  S.  630;  San  Ber- 
nardino V.  Sovihem  Pac.  R.  R.,  118  U.  S.  417;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321;  Michigan  Central  Rail- 
road V.  Powers,  201  U.  S.  245;  Ohio  Tax  Cases,  232  U.  S. 
576.  Distinctions  between  mining  and  other  corporatioixs, 
for  purposes  of  taxation,  are  merely  fanciful. 

Mining  lands,  in  no  essential  respect,  differ  from  farm- 
ing lands  or  other  forms  of  real  estate. 
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The  discrimination  against  mines  is  of  an  ''tmtisual 
character"  wholly  ''imknown  to  the  practice  of  our  govern- 
ments/' and  is  pure  favoritism,  class  legislation  and 
palpably  arbitrary  classification,  resting  ui)on  no  reason- 
able basis  for  distinction. 

The  act  is  open  to  other  general  constitutional  objec- 
tions, founded  on  palpably  arbitrary  discrimination  against 
all  corporations. 

The  tax  amoimts  to  double  taxation,  in  case  of  operating 
corporations  controlled  by  holding  companies. 

Under  the  Fifth  Amendment,  Congress  is  prohibited 
from  enacting  laws,  which  are  palpably  arbitrary  and 
imequal,  resting  upon  no  reasonable  basis  for  classifica- 
tion. Such  laws  deprive  a  taxpayer  of  his  property  with- 
out due  process  of  law.  The  Fifth  Amendment,  however, 
allows  reasonable  classification.  Such  laws  also  are  void, 
because  they  violate  the  implied  limits  to  the  power  of 
taxation  which  are  inherent  in  our  form  of  government. 

The  obvious  Ihnitations  upon  the  tax  powers  of  Con- 
gress are  not  affected  by  the  Sixteenth  Amendment, 
so  far  as  property  taxation  is  concerned,  except  that  it 
authorizes  direct  income  taxes,  when  they  are  not  arbi- 
trary, imequal  or  oppressive. 

The  Sixteenth  Amendment  merely  obviated  the  ob- 
jection founded  on  lack  of  apportionment,  leaving  open 
all  other  constitutional  objections  to  an  income  tax. 

Direct  taxation  upon  incomes  must  still  be  imposed 
subject  to  the  rule  of  equality  and  imlformity. 

The  five  per  cent  clause  is  separable  from  remainder  of 
Income  Tax  law.  It  may  be  declared  imconstitutional 
and  the  remainder  of  the  act  allowed  to  stand.  Or  the  law 
may  be  declared  void,  as  applied  to  mines.  Adams  Ex- 
press Co.  V.  OhiOj  165  U.  S.  194;  166  U.  S.  185;  American 
Sugar  Refining  Co,  v.  Louisiana,  179  U.  S.  89;  Appeal  of 
Shoemaker,  106  Pa.  St.  392;  Armour  Packing  Co.  v.  Lacy, 
200  U.  S.  226;  BalUird  v.  Hunter,  204  U.  S.  241;  Baltic 
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Mining  Co.  v.  Massachusetts,  231  U.  S.  68;  Bank  of  Co- 
lumbia  v.  Okely,  4  Wheat.  235;  Barbier  v.  Connolly,  113 
U.  S.  27;- Barrett  v.  Indiana,  229  U.  S.  26;  Beers  v.  Glynn, 
211  U.  S.  477;  BelVs  Gap  R,  R.Co.  v.  Pennsylvania,  134 
TJ.  S.  232;  Berea  College  v.  Kentucky,  211  U.  S.  45;  Black, 
Income  Tax,  §§  32,  34;  Blackstone,  Commentaries,  Vol.  2, 
p.  282;  Blackstone,  Commentaries,  Vol.  2,  p.  18;  Bradley 
V.  Richmond,  227  U.  S.  477 ;  Brown-Forman  Co.  v.  Kentucky, 
217  U.  S.  663;  Bufard  v.  Hcmlz,  123  U.  S.  320;  CaWw?6H  v. 
FvUon,  31  Pa.  St.  475;  Chicago  Dock  Co.  v.  Frofey,  228 
XT.  S.  680;  Chicago,  R.  I.  &  Pac,  Ry.  Co.  v.  Arkansas,  219 
U.  S.  453;  Clark  v.  jfiLarwos  Ci7y,  176  U.  S.  114;  Co.  Lit. 
4  (a),  4  (6);  CooA;  v.  Marshall  County,  196  U.  S.  261; 
Cooley,  Const.  Law,  p.  387;  Cooley,  Const.  Lim.,  pp.  434, 
490;  Coulter  v.  Lmiisville  &  N.  R.  R.  Co.,  196  U.  S.  599;  Cov- 
ington  v.  First  National  Bank,  198  U.  S.  100;  Cox  v.  Texas, 
202  U.  S.  446;  Daly  v.  Beckett,  24  Beav.  114;  Davidson  v. 
New  Orleans,  96  U.  S.  97;  Denver  v.  iVcw  Forfc  Trust  Co., 
229  U.  S.  123;  District  of  Columbia  v.  Brooke,  214  U.  S.  138. 

The  Solicitor  General  and  Afr.  Assistant  Attorney  Gen- 
eral Wallace  for  the  United  States  as  amicus  curias  in 
support  of  the  decree  appealed  from.^ 

Mk.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

As  in  Brushaber  v.  Union  Pacific  R.  R.,  ante,  p.  1,  this 
case  was  commenced  by  the  appellant  as  a  stockholder  of 
the  Baltic  Mining  Company,  the  appellee,  to  enjoin  the 
voluntary  payment  by  the  corporation  and  its  officers 
of  the  tax  assessed  agamst  it  under  the  Income  Tax 
section  of  the  Tariff  Act  of  October  3,  1913,  c.  16,  §  2,  38 
Stat.  166y  ISl.    As  the  grounds  {or  the  equitable  relief 

^  For  abstract  of  argument  in  this  and  other  cases  argued  simulta- 
neously herewith,  see  p.  5,  ante. 
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sought  in  this  case  so  far  as  the  question  of  jurisdiction 
is  concerned  are  substantially  the  same  as  those  which 
were  relied  upon  in  the  Bruahoibef  Case,  it  follows  that  the 
ruling  in  that  case  upholding  the  power  to  dispose  of  that 
controversy  is  controlling  here  and  we  put  that  subject 
out  of  view. 

Further  also  like  the  Bmshaber  Case  this  is  before  us  on 
a  direct  appeal  prosecuted  for  the  piupose  of  reviewing 
the  action  of  the  court  below  in  dismissing  on  motion  the 
bill  for  want  of  equity. 

The  bill  averred:  "That,  under  and  by  vfrtue  of  the 
alleged  authority  contained  in  said  Income  Tax  law,  if 
valid  and  constitutional,  the  respondent  company  is 
taxable  at  the  rate  of  1  per  cent,  upon  its  gross  receipts 
from  all  sources,  during  the  calendar  year  ending  De- 
cember 31,  1914,  after  deducting  (1)  its  ordinary  and 
necessary  expenses  paid  within  the  year  in  the  mainte- 
nance and  operation  of  its  business  and  properties  and  (2) 
all  losses  actually  sustained  within  the  year  and  not  com- 
pensated by  insurance  or  otherwise,  including  deprecia- 
tion arising  from  depletion  of  its  ore  deposits  to  the  limited 
extent  of  5%  of  the  'gross  value  at  the  mine  of  the  out- 
put' during  said  year.''  It  was  fiui;her  allied  that  the 
company  would  if  not  restrained  make  a  return  for  taxa- 
tion conformably  to  the  statute  and  would  pay  the  tax 
upon  the  basis  stated  without  protest  and  that  to  do  so 
would  result  iii  depriving  the  complainant  as  a  stockholder 
of  rights  secured  by  the  Constitution  of  the  United  States 
as  the  tax  which  it  was  proposed  to  pay  without  pro- 
test was  void  for  repugnancy  to  that  Constitution.  The 
bill  contained  many  averments  on  the  following  subjects 
which  may  be  divided  into  two  generic  classes:  (A)  Iliose 
concerning  the  operation  of  the  law  in  question  upon 
individuals  generally  and  upon  other  than  mining  corpora- 
tions and  the  discrimination  against  mining  corporations 
which  arose  in  favor  of  such  other  corporations  and  in- 
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dividuals  by  the  I^islation,  as  well  as  discrimination  which 
the  provisions  of  the  act  operated  against  mining  corpora* 
tions  because  of  the  separate  and  more  unfavorable 
burden  cast  upon  them  by  the  statute  than  was  placed 
upon  other  corporations  and  individuals — ,  averments  all 
of  which  were  obviously  made  to  support  the  subsequent 
charges  which  the  bill  contained  as  to  the  repugnancy 
of  the  law  imposing  the  tax  to  the  equal  protection,  due 
process  and  uniformity  clauses  of  the  Constitution.  And 
(B)  those  dealing  with  the  practical  results  on  the  com- 
pany of  the  operation  of  the  tax  in  question  evidently 
alleged  for  the  purpose  of  sustaining  the  chai^  which  the 
bill  made  that  the  tax  levied  was  not  what  was  deemed  to 
be  the  peculiar  direct  tax  which  the  Sixteenth  Amend* 
ment  exceptionally  authorized  to  be  levied  without  ap- 
portionment and  of  the  resulting  repugnancy  of  the  tax 
to  the  Constitution  ad  a  direct  tax  on  property  because 
of  its  ownership  levied  without  conforming  to  the  regula- 
tion of  i^portionment  generally  required  by  the  Constitu- 
tion as  to  such  taxation. 

We  need  not  more  particularly  state  the  averments 
as  to  the  various  contentions  in  class  (A),  as  their  char- 
acter will  necessarily  be  made  manifest  by  the  statement 
of  the  l^al  propositions  based  on  them  which  we  shall 
hereafter  have  occasion  to  make.  As  to  the  averments 
concerning  class  (B),  it  suffices  to  say  that  it  resulted 
from  copious  all^ations  in  the  bill  as  to  the  value  of  the 
ore  body  contained  in  the  mine  which  the  company  worked 
and  the  total  output  for  the  year  of  the  product  of  the 
mine  after  deducting  the  ^q)enses  as  previously  stated, 
that  the  five  per  cent,  deduction  permitted  by  the  statute 
was  inadequate  to  allow  for  the  depletion  of  the  ore  body 
and  therefore  the  law  to  a  large  extent  taxed  not  the 
mere  profit  arising  from  the  operation  of  the  mine,  but 
taxed  as, income  the  yearly  product  which  represented 
to  a  large  extent  the  yearly  depletion  or  exhaustion  of 
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the  ore  body  from  which  during  the  year  ore  was  taken. 
Indeed,  the  following  allied  facts  concerning  the  rela- 
tion which  the  annual  production  bore  to  the  Exhaustion 
or  diminution  of  the  property  in  the  ore  bed  must  be 
taken  as  true  for  the  purpose  of  reviewing  the  judgment 
sustaining  the  motion  to  dismiss  the  bill. 

"That  the  real  or  actual  yearly  income  derived  by 
the  respondent  company  from  its  business  or  property, 
does  not  exceed  $550,000'.  That,  imder  the  Income  Tax, 
the  said  company  is  held  taxable,  in  an  average  year, 
to  the  amoimt  of  approximately  $1,150,000,  the  same 
being  ascertained  by  deducting  from  its  net  receipts  of 
$1,400,000  only  a  depreciation  of  $100,000  on  its  plant 
and  a  depletion  of  its  ore  supply  limited  by  law  to  5% 
of  the  value  of  its  annual  gross  receipts  and  amounting 
to  $150,000;  whereas,  in  order  properly  to  ascertain  its 
.  actual  income  $750,000  per  anniun  should  be  allowed  to  be 
deducted  for  such  depletion,  or  five  times  the  amount 
actually  allowed." 

Without  attempting  minutely  to  state  every  possible 
groimd  of  attack  which  might  be  deduced  from  the  aver- 
ments of  the  bill,  but  in  substance  embracing  every  ma- 
terial grievance  therein  asserted  and  pressed  in  argument 
upon  our  attention  in  the  elaborate  briefs  which  have 
been  submitted,  we  come  to  separately  dispose  of  the 
legal  propositions  advanced  in  the  bill  and  arguments 
concerning  the  two  classes. 

Class  A.  Under  this  the  bill  charged  that  the  provisions 
of  the  statute  "are  imconstitutional  and  void  imder  the 
Fifth  Amendment,  in  that  they  deny  to  mining  companies 
and  their  stockholders  equal  protection  of  the  laws  and 
deprive  them  of  their  property  without  due  process  of 
law,"  for  the  following  reasons: 

(1)  Because  all  other  individuals  or  corporations  were 
given  a  right  to  deduct  a  fair  and  reasonable  percentage 
for  tosses  and  depreciation  of  their  capital  and  they  were 
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therefore  not  confined  to  the  arbitrary  5%  fixed  as  the 
basis  for  deductions  by  mining  corporations. 

(2)  Because  by  reason  of  the  differences  in  the  allow- 
ances which  the  statute  permitted  the  tax  levied  was 
virtually  a  net  income  tax  on  other  corporations  and 
individuals  and  a  gross  income  tax  on  mining  corporations. 

(3)  Because  the  statute  established  a  discriminating 
rule  as  to  individuals  and  other  corporations  as  against 
mining  corporations  on  the  subject  of  the  method  of  the 
allowance  for  depreciations. 

(4)  Because  the  law  permitted  all  individuals  to  deduct 
from  their  net  income  dividends  received  from  corpora- 
tions which  had  paid  the  tax  on  their  incomes,  and  did 
not  give  the  right  to  corporations  to  make  such  deductions 
from  their  income  of  dividends  received  from  other  cor- 
porations which  had  paid  their  income  tax.  This  was 
illustrated  by  the  averment  that  99  per  cent,  of  the  stock 
of  the  defendant  company  was  owned  by  a  holding  com- 
pany and  that  imder  the  statute  not  only  was  the  corpora- 
tion obliged  to  pay  the  tax  on  its  income,  but  so  also  was 
the  holding  company  obliged  to  pay  on  the  dividends 
paid  it  by  the  defendant  company. 

(5)  Because  of  the  discrimination  resulting  from  the  pro- 
vision of  the  statute  providing  for  a  progressive  increase 
of  taxation  or  surtax  as  to  individuals  and  not  as  to  cor- 
porations. 

(6)  Because  of  the  exemptions  which  the  statute  made 
of  individual  incomes  below  $4,000  and  of  incomes  of 
labor  organizations  and  various  other  exemptions  which 
were  set  forth. 

But  it  is  apparent  from  the  mere  statement  of  these 
contentions  that  each  and  all  of  them  were  adversely 
disposed  of  by  the  decision  in  the  Brushaber  Case  and  they 
all  therefore  may  be  put  out  of  view. 

ClcLSs  B.  Under  this  class  these  propositions  are  relied 
upon: 
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(1)  That  as  the  Sixteenth  Amendment  authorizes  only 
an  exceptional  direct  income  tax  without  apportionment, 
to  which  the  tax  in  question  does  not  conf  onn,  it  is  there- 
fore not  within  the  authority  of  that  Amendment. 

(2)  Not  being  within  the  auth(mty  of  the  Sixteenth 
Amendment  the  tax  is  therefore,  within  the  rulingof  Polr- 
lock  V.  Farm&ra'  Loan  &  Trust  Co.,  157  U.  S.  429;  15&U.  S. 
601,  a  direct  tax  and  void  for  want  of  compliance  with  the 
regulation  of  apportionment. 

As  the  first  proposition  is  plainly  in  conflict  with  the 
meaning  of  the  Sixteenth  Amendment  as  interpreted  in 
the  Brushaber  Case,  it  may  also  be  put  out  of  view;  As  to 
the  second,  while  indeed  it  is  distinct  from  the  subjects 
considered  in  the  Brushaber  Case  to  the  extent  that  the 
particular  tax  which  the  statute  levies  on  mining  corpora- 
tions here  under  consideration  is  distinct  from  the  tax  on 
corporations  dther  than  mining  and  on  individuals  which 
was  disposed  of  in  the  Brushaber  Case,  8l  brief  analysis 
will  serve  to  demonstrate  that  the  distinction  is  one  with- 
out a  difference  and  therefore  that  the  proposition  is  also 
foreclosed  by  the  previous  ruling.  The  contention  is  that 
as  the  tax  here  imposed  is  not  on  the  net  product  but  in  a 
sense  somewhat  equivalent  to  a  tax  on  the  gross  product 
of  the  working  of  the  mine  by  the  corporation,  therefore 
the  tax  is  not  within  the  purview  of  the  Sixteenth  Amend- 
ment and  consequently  it  must  be  treated  as  a  direct  tax 
on  property  because  of  its  ownership  and  as  such  void 
for  want  of  apportionment.  But  aside  from  the  obvious 
error  of  the  proposition  intrinsically  considered,  it  mani- 
festly disregards  the  fact  that  by  the  previous  ruling  it 
was  settled  that  the  provisions  of  the  Sixteenth  Amend- 
ment conferred  no  new  power  of  taxation  but  simply 
prohibited  the  previous  complete  and  pl^iary  power  (rf 
income  taxation  possessed  by  Congress  from  the  begin- 
ning from  being  taken  out  of  the  category  of  indirect 
taxation  to  which  it  inherently  belonged  and  being  placed 
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in  the  categoiy  of  direct  taxation  subject  to  apportion- 
ment by  a  consideration  of  the  sources  from  which  the 
income  was  derived,  that  is  by  testing  the  tax  not  by 
what  it  was — &  tax  on  income,  but  by  a  mistaken  theory 
deduced  from  the  origin  or  source  of  the  income  taxed. 
Mark,  of  course,  in  saying  this  we  are  not  here  consider- 
ing a  tax  not  within  the  provisions  of  the  Sixteenth 
Amendment,  that  is,  one  in  which  the  regulation  of  ap- 
portionment or  the  rule  of  uniformity  is  wholly  n^;ligible 
because  the  tax  is  one  entirely  beyond  the  scope  of  the 
taxing  power  of  Congress  and  where  ix>ni3equently  no 
authority  to  impose  a  burden  either  direct  or  indirect 
exists.  In  other  words,  we  are  here  dealing  solely  with 
the  restriction  imposed  by  the  Sixteenth  Amendment  on 
the  right  to  resort  to  the  source  Whence  an  income  is 
derived  in  a  case  where  there  is  power  to  tax  for  the 
purpose  of  taking  the  income  tax  out  of  the  class  of  in- 
direct to  which  it  generically  belongs  and  putting  it  in 
the  class  of  direct  to  which  it  would  not  otherwise  belong 
in  order  to  subject  it  to  the  regulation  of  apportionment. 
But  it  is  said  that  although  this  be  imdoubtedly  true  as  a 
general  rule,  the  peculiarity  of  mining  property  and  the 
exhaustion  of  the  ore  body  which  must  result  from  work- 
ing the  mine,  causes  the  tax  in  a  case  like  this  where  an 
inadequate  allowance  by  way  of  deduction  is  made  for 
the  exhaustion  of  the  ore  body  to  be  in  the  nature  of 
things  a  tax  on  property  because  of  its  ownership  and 
therefore  subject  to  apportionment..  Not  to  so  hold,  it  is 
urged,  is  as  to  mining  property  but  to  say  that  mere  form 
controls,  thus  rendering  in  substance  the  command  of 
the  Constitution  that  taxation  directly  on  property  be- 
cause of  its  ownership  be  apportioned,  wholly  illusory  or 
futile.  But  this  merely  asserts  a  right  to  take  the  taxa- 
tion of  mining  corporations  out  of  the  rule  established  by 
the  Sixteenth'  Amendment'  when  there  is  no  authority 
for  so  doing.    It  moreover  rests  upon  the  wholly  fallacious 
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assumption  that  looked  at  from  the  pomt  of  view  of 
substance  a  tax  on  the  p]:oduct  of  a  mine  is  necessarily 
in  its  essence  and  nature  in  every  case  a  direct  tax  on 
property  because  of  its  ownership  imless  adequate  allow- 
ance be  made  for  the  exhaustion  of  the  ore  body  to  result 
from  working  the  mine.  We  say  wholly  fallacious  as- 
sumption because  independently  of  the  ^ect  of  the  op- 
eration of  the  Sixteenth  Amendment  it  was  settled  in 
Stratton'8  Independence  v.  Howberty  231  U.  S.  899,  that 
such  a  tax  is  not  a  tax  upon  property  as  such  because  of 
its  ownership,  but  a  true  excise  levied  on  the  results  of 
the  business  of  carrying  on  mining  operations  (pp.  413 
et  aeq.) 

As  it  follows  from  what  we  have  said  that  the  conten- 
tions are  in  substance  and  effect  controlled  by  the  Brush- 
aber  Case  and  in  so  far  as  this  may  not  be  the  case  are 
without  merit,  it  results  that  for  the  reasons  stated  in  the 
opinion  in  that  case  and  those  expressed  in  this,  the 
judgmeiit  must  be  and  it  is 

Ajffhnned. 

Mb.  Justice  McReynolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 
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TYEE    REALTY   COMPANY   v.    ANDERSON, 
COLLECTOR  OF  INTERNAL  REVENUE. 

THORNE  V.  SAAIE. 

ERROR   TO   THE   DISTRICT   COtJRT   OP   THE   UNITED   STATES 
FOR  THE  SOUTHERN  DISTRICT  OP  NEW  YORK. 

Nob.  393, 394.  Argued  October  14, 15, 1915.— Decided  February  21, 1916, 

Brushaber  v.  Un\  Pac.  R.  R,,  arUCy  p.  1,  followed  to  effect  that  the 
Income  Tax  provisions  of  the  Tariff  Act  of  1913  are  not  unoonstitU"* 
tional  either  because  not  sanctioned  by  the  Sixteenth  Amendment 
and  otherwise  beyond  the  general  taxing  power  of  Congress,  or 
because  of  its  retroactive  operation  for  a  designated  period,  or  be- 
cause of  discriminations,  inequalities  or  progressive  increases  on 
incomes  of  individuals  or  the  method  provided  for  computing  in- 
come of  corporations. 

The  facts,  which  involve  the  constitutionality  and 
construction  of  the  Income  Tax  Law  of  1913,  are  stated 
in  the  opimon. 

Mr.  JtUien  T.  Daviea,  with  whom  Mr.  Brainard  ToUea, 
Mr.  Garrard  Glenn  and  Mr.  Martin  A.  Schenck  were  on 
the  brief,  for  plaintiffs  in  error: 

The  effect  of  the  Sixteenth  Amendment  was  merely  to 
waive  the  requirement  of  apportionment  among  the  States 
in  its  application  to  a  general  and  uniform  tax  upon  in- 
comes from  whatever  source  derived.  The.  Income  Tax 
Law  of  1913,  except  in  so  far  as  the  tax  thereby  imposed 
is  in  reality  such  a  general  and  uniform  tax  on  incomes, 
derives  no  support  from  the  Sixteenth  Amendment. 

In  its  progressive  featm*e,  the  statute  classifies  persons 
according  to  their  wealth  in  a  manner  which  is  both 
arbitrary  and  unreasonable. 

In  the  light  of  its  history,  it  is  clear  that  the  Sixteenth 
Amendment  does  not  sanction  progressive  taxation. 

Under  the  views  which  this  coiut  has  expressed  in  other 


Digitized  by 


Google 


116  OCTOBER  TERM,  1915. 

Oprnion  of  the  Court.  240  U.  S. 

cases  involving  similar  principles,  the  discrimination 
eflfected  by  the  present  statute  violates  the  express  pro- 
visions of  the  Constitution. 

So  much  of  §  2  of  the  Act  of  October  3,  1913,  as  limits 
the  interest  which  may  be  deducted  in  ascertaining  the 
taxable  income  of  a  corporation  to  the  interest  accrued 
and  paid  within  the  year  on  an  amount  of  indebtedness 
not  e:xceeding  one-half  of  the  sum  of  its  interest-bearing 
indebtedness  and  its  paid-up  capital  stock,  is  invalid. 
The  discrimination  is  unwarranted  by  the  Sixteenth 
Amendment.  The  tax  does  not  rest  upon  income  in  the 
true  sense  of  the  word.  The  classification  is  arbitrary 
and  unreasonable. 

The  discriminations  which  the  statute  effects,  in  re- 
gard to  the  progressive  features  of  the  tax,  are  illustrated 
by  the  exemptions  which  it  allows. 

Inasmuch  as  a  large  amount  of  the  taxed  income  ac- 
tually accrued  to  and  was  received  by  the  plaintiff  prior 
to  October  3, 1913,  the  date  of  the  adoption  of  the  statute, 
and  there  was  no  competent  evidence  before  the  Com- 
missioner that  any  income  whatever  had  been  received 
by  the  plaintiff  subsequent  to  that  date,  the  statute  is 
not  justified  by  the  Sixteenth  Amendment,  and  the  tax 
was  ill^ally  collected. 

Numerous  authorities  sustain  the  contentions  of  plain- 
tiff in  error. 

The  SolicUor  General  and  Mr.  AasiatarU  Attorney  General 
Wallace  for  defendant  in  error.  ^ 

Mb.  CmEF  JusTiCB  WmrE  delivered  the  opinion  of 
the  court. 

Both  the  plaintiffs  in  error,  the  one  in  393  a  corporation 
and  the  other  in  394  an  individual,  paid  under  protest 

>  For  abstract  of  argument  in  this  and  other  cases  ai^gued  simulta- 
neously herewith,  see  p.  5,  anie. 
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to  the  Collector  of  Internal  Revenue,  taxes  assessed  under 
the  Income  Tax  section  of  the  Tariff  Act  of  October  3, 
1913  (§  II,  ch.  16,  38  Stat.  166).  After  an  adverse  ruling 
by  the  Commissioner  of  Internal  Revenue  on  appeals 
which  were  prosecuted  conformably  to  the  statute  (Rev. 
Stat.,  §§  3220,  3226)  by  both  the  parties  for  a  refunding 
to  them  of  the  taxes  paid,  these  suits  were  commenced 
to  recover  the  amounts  paid  on  the  ground  of  the  re- 
pugnancy to  the  Constitution  of  the  section  of  the  statute 
under  which  the  taxes  had  been  collected,  and  the  cases 
are  here  on  direct  writs  of  error  to  the  judgments  of  the 
court  below  sustaining  demurrers  to  both  complaints  on 
the  ground  that  they  stated  no  cause  of  action. 

Every  contention  relied  upon  for  reversal  in  the  two 
cases  is  embraced  within  the  following  propositions:  (a) 
that  the  tax  imposed  by  the  statute  was  not  sanctioned 
by  the  Sixteenth  Amendment  because  the  statute  exceeded 
the  exceptional  and  limited  power  of  direct  income  taxation 
for  the  first  time  conferred  upon  Congress  by  that  Amend- 
ment and,  being  outside  of  the  Amendment  and  governed 
solely  therefore  by  the  general  taxing  authority  conferred 
upon  Congress  by  the  Constitution,  the  tax  was  void 
as  an  attempt  to  levy  a  direct  tax  without  apportionment 
under  the  rule  established  by  Pollock  v.  Farmers^  Loan  & 
Trust  Co.,  167  U.  S.  429;  158  U.  S.  601.  (b)  That  the 
statute  is  moreover  repugnant  to  the  Constitution  be- 
cause of  the  provision  therein  contained  for  its  retroactive 
operation  for  a  designated  time  and  because  of  the  il- 
legal discriminations  and  inequaUties  which  it  creates, 
including  the  provision  for  a  progressive  tax  on  the  in- 
come of  individuals  and  the  method  provided  in  the 
statute  for  computing  the  taxable  income  of  corporations. 

But  we  need  not  now  enter  into  an  original  consideration 
of  the  merits  pf  these  contentions  because  each  and  all 
of  them  were  considered  and  adversely  disposed  of  in 
Brushaber  v.  Union  Pacific  R.  R.,  ante,  p.  1.    That  case, 
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therefore,  is  here  absolutely  controlling  and  decisive.  It 
follows  that  for  the  reasons  stated  in  the  opinion  in  the 
Brushaber  Case  the  judgments  in  these  cases  must  be  and 
they  are 

Affirmed. 

Mr.  Justice  McRetnolds  took  no  part  in  the  con- 
sideration and  decision  of  these  cases. 


DODGE  V.  OSBORN,  COMMISSIONER  OF 
INTERNAL  REVENUE. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  396.    Argaed  October  14,  15,  1915.— Decided  February  21,  1916. 

Revised  Stat.,  §3224,  is  act  inapplicable  to  taxes  imposed  by  the 
Income  Tax  Law  of  1913,  biit  is  clearly  within  the  contemplation  of 
.  par.  L)  of  the  Law,  38  Stat.  179. 

The  provisions  of  Rev.  Stat.,  §§  3220,  3226, 3227,  are  also  applicable  to 
proceeding  for  recovery  of  taxes  erroneously  or  illegally  aasefised 
and  collected  under  the  Income  Tax  Law  of  1913. 

A  suit  may  not  be  brought  to  enjoin  the  assessment  or  collection  of  a 
tax  because  of  the  alleged  unconstitutionality  of  the  statute  impodng 
it. 

The  facts  that  many  suits  would  have  to  be  brought  by  persons  to 
recover  taxes  paid  under  an  unconstitutional  statute.and  that  mean- 
while, under  Rev.  Stat.,  §  3187,  taxes  imposed  become  a  lien  and 
constitute  a  cloud  on  the  title  of  property,  held  inadequate  to  sustain 
jurisdiction  of  a  suit  in  equity  to  restrsun  the  collection  of  taxes  on 
the  ground  of  unconstitutionality  of  the  statute  imposing  them. 

There  is  no  violation  of  due  [Htxsess  of  law  under  the  Fifth  Amendment 
in  the  provisions  of  Rev.  Stat.,  §§  3220, 3226  and  3227,  requiring  an 
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appeal  to  the  CommisBioner  of  Intemal  Revenue  after  pajyment  d 
taxes  and  only  having  a  right  to  sue  after  his  refusal  to  refund. 
43  App.  D.  C.  144,  affinned. 

Thb  facts,  which  involve  the  jurisdiction  of  the  District 
Court  of  suits  brought  to  restrain  the  collection  of  taxes 
and  the  construction  and  application  of  §§3220,  3224, 
3226  and  3227,  Rev.  Stat.,  are  stated  in  the  opinion. 

Mr.  WiUiam  D.  Outhrie,  with  whom  Mr.  Fred  A.  Baker 
was  on  the  brief,  for  appdlants. 

The  SoHcUor  Oenerai  and  Mr.  Aaaiatant  Attorney  Oenr 
eral  WdOace  for  appellee. 

Mr.  CmsF  Justice  Whitb  delivered  the  opinion  of 
the  court. 

The  appellants  filed  their  bill  in  the  Supreme  Court  of 
the  District  of  Colmnbia  against  the  Commissioner  of 
Intemal  Revenue  to  enjoin  the  assessment  and  collection 
of  the  taxes  imposed  by  the  Income  Tax  section  of  the 
Tariff  Act  of  October  3, 1913,  c.  16,  §  II,  38  Stat.  166, 181, 
and  especially  the  surtaxes  therein  provided  for  on  the 
ground  that  the  statute  was  void  for  repugnancy  to  the 
Constitution  of  the  United  States.  The  case  is  here  on 
appeal  from  the  judgment  of  the  court  below  affirming 
the  action  of  the  trial  court  in  sustaining  a  motion  to  dis- 
miss the  complaint  for  want  of  jurisdiction  because  the 
complainants  had  an  adequate  remedy  at  law  and  because 
of  the  provision  of  Rev.  S|tat.,  §  3224,  that  "No  suit  for 
the  purpose  of  resti-aining  the  assessment  or  collection  of 
any  tax  shall  be  maintained  in  any  court." 

We  at  once. put  out  of  view  a  contention  that  Rev. 
Stat.,  §  3224,  is  not  applicable  to  taxes  imposed  by  the 
Income  Tax  Law  since  we  are  clearly  of  the  opinion  that 
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it  is  within  the  contemplation  of  paragraph  L  (38  Stat. 
179),  of  the  act  which  provides: 

''That  all  administrative,  special,  and  general  provi- 
sions of  law,  including  the  laws  in  relation  to  the  assess- 
ment, remission,  collection,  and  refund  of  internal-revenue 
taxes  not  heretofore  specifically  repealed  and  not  incon- 
sistent with  the  provisions  of  this  section,  are  hereby  ex- 
tended and  made  applicable  to  all  the  provisions  of  this 
section  and  to  the  tax  herein  imposed." 

And  for  the  same  reason V^  do  not  further  notice  a  con- 
tention as  to  the  inapplicability  of  Rev.  Stat.,  §§  3220, 
3226,  3227,  to  which  effect  was  given  by  the  court  below 
requiring  an  appeal  to  the  Commissioner  of  Internal 
Revenue  after  payment  of  a  tax  claimed  to  have  been 
erroneously  or  ill^ally  assessed  and  collected  and  upon 
his  refusal  to  return  the  simi  i)aid  giving  a  right  to  sue  for 
its  recovery. 

The  question  for  decision  therefore  is  whether  the  sec- 
tions of  the  Revised  Statutes  referred  to  are  controlling 
as  to  the  case  in  hand.  The  plain  purpose  and  scope  of 
the  sections  are  thus  stated  in  Snyder  v.  Marka,  109  U.  S. 
189,  193-194,  a  suit  brought  to  enjoin  the  collection  of  a 
revenue  tax  on  tobacco: 

"The  mhibition  of  Rev.  Stat.,  §  3224,  applies  to  all 
assessments  of  taxes,  made  under  color  of  their  offices, 
by  internal  revenue  officers  charged  with  general  jurisdic- 
tion of  the  subject  of  assessing  taxes  against  tobacco 
manufacturers.  The  remedy  of  a  suit  to  recover  back 
the  tax  after  it  is  paid  is  provided  by  statute,  and  a  suit 
to  restrain  its  collection  is  forbidden.  The  r^nedy  so 
given  is  exclusive,  and  no  other  remedy  can  be  substi- 
tuted for  it.  .  .  .  Cheaihcm  v.  United  States,  92 
U.  S.  85,  88,  and  again  in  State  Railroad  Tax  Cases,  92 
U.  S.  575,  613,. it  was  said  by  this  coiui;,  that  the  system 
prescribed  by  the  United  States  in  regard  to  both  customs 
duties  and  internal  revenue  taxes,  of  stringent  measures. 
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not  judicial^  to  collect  them,  with  appeals  to  specified  tri- 
bunalS;  and  suits  to  recover  back  moneys  illegally  exacted 
was  a  system  of  corrective  justice  intended  to  be  complete, 
and  enacted  imder  the  right  belonging  to  the  Government 
to  prescribe  the  conditions  on  which  it  would  subject 
itself  to  the  judgment  of  the  courts  in  the  collection  of 
its  revenues.  In  the  exercise  of  that  right,  it  declares,  by 
§  3224,  that  its  officers  shall  not  be  enjoined  from  collect- 
ing a  tax  claimed  to  have  been  unjustly  assessed,  when 
those  officers,  in  the  course  of  general  jurisdiction  over  the 
subject-matter  in  question,  have  made  the  assignment 
(assessment)  and  claim  that  it  is  valid.'' 

And  this  doctrine  has  been  repeatedly  applied  until  it  is 
no  longer  open  to  question  that  a  suit  may  not  be  brought 
to  enjoin  the  ass^sment  or  collection  of  a  tax  because  of 
the  allied  unconstitutionality  of  the  statute  imposing  it. 
Shelton  v.  Platty  139  U.  S.  691;  Pittsburgh  &c.  Ry.  v. 
Board  of  PvhUc  Works,  172  U.  S.  32;  Pacific  Whaling  Co. 
V.  United  States,  187  U.  S.  447,  451,  452. 

But  it  is  contended  that  this  doctrine  has  no  application 
to  a  case  where  wholly  independent  of  any  claim  of  the 
unconstitutionality  of  the  tax  sought  to  be  enjoined,  addi- 
tional equities  sufficient  to  sustain  jurisdiction  are  al- 
lied, and  this,  it  is  asserted,  being  such  a  case,  falls 
within  the  exception  to  the  general  rule.  But  conceding 
for  argument's  sake  only  the  l^al  premise  upon  which 
the  contention  rests,  we  think  the  conclusion  that  this 
case  falls  within  such  exception  is  wholly  without  merit, 
since  after  an  examination  of  the  complaint  we  are  of 
the  opinion  that  no  ground  for  equitable  jmisdiction  is 
allied.  It  is  true  the  complaint  contains  averments 
that  imless  the  taxes  are  enjoined  many  suits  by  other 
persons  will  be  brought  for  the  recovery  of  the  taxes  paid 
by  them,  and  also  that  by  reason  of  Rev.  Stat.,  §  3187, 
making  the  tax  a  lien  on  plaintiffs'  property  the  assess- 
ment of  the  taxes  would  constitute  a  cloud  on  plaintiffs' 
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title.  But  these  allegations  are  wholly  inadequate  under 
the  hyi)othesis  which  we  have  assumed  solely  for  the  sake 
of  the  argument,  to  sustain  jiuisdiction,  since  it  is  ap- 
I)arent  on  their  face  they  allege  no  ground  for  equitable 
relief  independent  of  the  mere  complaint  that  the  tax  is 
illegal  and  unconstitutional  and  should  not  be  enforced — 
all^ations  which  if  recognized  as  a  basis  for  equitable 
jiuisdiction  would  take  every  case  where  a  tax  was  as- 
sailed because  of  its  unconstitutionality  out  of  the  provi- 
sions of  the  statute  and  thus  render  jt  nugatory,  while 
it  is  obvious  that  the  statute  plainly  forbids  the  enjoining 
of  a  tax  unless  by  some  extraordinary  and  entirely  excep- 
tional circmnstance  its  provisions  are  not  applicable. 

There  is  a  contention  that  the  provisions  requiring  an 
appeal  to  the  Conmiissioner  of  Internal  Revenue  after 
payment  of  the  taxes  and  giving  a  right  to  sue  in  case  of 
his  refusal  to  refund  are  wanting  in  due  process  and  there- 
fore there  is  jurisdiction.  But  we  think  it  suffices  to  state 
that  contention  to  demonstrate  its  entire  want  of  merit. 

Affirmed. 

Mb.  Justice  McReynolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 


DODGE  V.   BRADY,  COLLECTOR  OF  INTERNAL 
REVENUE. 

AFPBAL  FBOM  THE  DISTRICT  COURT  OF  THE  UNIT&D  STATES 
FOB;  THE  EASTERN  DISTRICT  OF  BHCHIGAN. 

No.  213.   Aigued  October  14,  15,  1915.— Decided  February  21,  1916. 

Under  the  exceptional  conditions  of  this  case,  while  there  may  have 
been  ground  for  the  District  Court  dismissing  it  for  lack  of  jurisdic- 
tion, as  there  was  a  basis  for  taking  jurisdiction  and  the  decisioQ 
was  clearly  right  on  the  merits,  this  court  does  not  reverse,  but 
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affirms  the  judgment  which  put  an  end  to  an  absolutely  useless  con- 
troversy. 
BrwMber  v.  Union  Pac.  R.  R.  Co.t  ante,  p.  1,  followed  to  effect  that 
the  Income  Tax  Law  of  1913  is  not  unconstitutional  in  any  of  the 
respects  involved  in  that  or  this  action. 

The  facts,  which  involve  the  constitutionality  and  ap- 
plication of  the  Income  Tax  Law  of  1913,  are  stated  in 
the  opinion. 

Mr.  WiUiam  D.  CkUhrie,  with  whom  Mr.  Fred  A.  Baker 
was  on  the  brief,  for  appellant: 

The  whole  of  the  Income  Tax  provision  of  the  Tariff, 
subd.  2;  div.  A,  of  §  2  of  the  Act  of  October  3,  1913,  is 
miconstitutional,  because  of  the  invalidity  of  the  provi- 
sions: (1)  subjecting  stockholders  in  corporations,  when 
computing  their  surtaxes  to  liability  for  the  gains  and 
profits  of  the  corporations  which  have  not  been  divided 
or  distributed;  (2)  vesting  in  the  Secretary  of  the  Treasury 
an  arbitrary  power  of  determining,  without  notice,  or  a 
hearing,  whether  any  corporation  has  acciimulated  a 
greater  undivided  surplus  than  is  reasonable  for  the  needs 
and  purposes  of  the  business;  and  (3)  permitting  corpora- 
tions to  accumulate  and  withhold  from  surtax  taxation 
such  part  of  their  gains  and  profits  as  may  be  reasonably 
necessary  for  the  needs  and  purposes  of  the  business,  and 
in  not  according  such  great  business  privilege  to  individ- 
uals and  partnerships. 

The  provisions  levying  a  graduated  surtax  on  the  in- 
comes of  individuals  in  excess  of  $20,000  without  levying 
the  same  on  the  incomes  of  corporations  in  excess  of 
$20,000  are  imconstitutional  and  void. 

Classifying  incomes  according  to  their  sources  and  levy- 
ing different  rates  on  the  several  classes  has  objectionable 
features  and  consequences  which  do  not  pertain  to  that 
classification  which  is  permissible  in  levying  duties,  im- 
posts and  excises. 
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In  support  of  these  contentions,  see  Brewer  Brick  Co. 
V.  Brewer,  62  Maine,  62;  Chicago  &c.  R.  R.  v.  Chicago^ 
166  U.  S.  226;  Coe  v.  Armour  Fertilizer  Works,  237  U.  S- 
413;  Cooley  v.  Granville,  10  Gush.  63;  DeBarry  v-  DunM, 
162  Fed.  Rep.  961;  Flint  v:  Stone  Tracy  Co.,  220  U.  S.  107; 
Georgia  R.  R.  v.  Wright,  207  U.  S,  127-138;  Grier  v.  Ti^cfcer, 
150  Fed.  Rep.  658;  Hotpell  v.  Bristol,  8  Bush,  493;  Hooper 
V.  Emery,  14  Maine,  375;  Lexington  v.  McQuillan,  9  Dana 
(Ky.),  613;  I/oan  Association  v.  Topeka,  20  Wall.  655; 
Loui8.  <fe  iNTosA.  B.  72.  v.  Stodfc  Fards,  212  U.  S.  132,  144; 
McCoach  V.  MinehiU  Co.,  228  U.  S.  296;  Mo.  Pac.  Ry.  v. 
Nebraska,  164  U.  S.  403,  417;  Norwood  v.  BoA^er,  172  U.  S. 
269;  Peopfe  v.  Brooklyn,  4  N.  Y.  420;  Pollock  v.  Farmers' 
L.  &  T.  Co.,  158  U.  S.  601;  Roller  v.  ffoHy,  176  U.  S.  398, 
409;  SchwerzchUd  v.  Rucker,  143  Fed.  Rep.  656;  Sears  v. 
Cottrell,  5  Michigan,  251;  Security  Trust  Co.  v.  Lexington, 
203  JJ.  S.  323,  333;  Stote  v.  Township,  36  N.  J.  L.  66; 
State  V.  Travellers'  Ins.  Co.,  73  Connecticut,  255;  Southern 
Ry.  V.  Gree7i6,  216  U.  S.  400,  417;  Stratton's  Independence 
V.  Howbart,  231  U:  S.  414;  Stuart  v.  PaZmer,  74  N.  Y.  183, 
188;  Sutton  V.  LouismUe,  5  Dana  (Ky.),  28,  SI;  United 
States  V.  Whitridge,  231  U.  S.  144;  Weeks  v.  Milwaukee,  10 
Wisconsm,  242;  TFater  Co.  v.  Wade,  59  N.  J.  L.  78. 

The  Solicitor  General  axid  Mr.  AssistarU  Attorney  General 
Wallace  for  appellee.^ 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  appellants  are  the  same  persons  who  sued  in  Dodge 
V.  Osbom,  just  decided,  ante,  p.  118.  After  the  dismissal 
of  that  suit  by  the  Supreme  Court  of  the  District  of 
Columbia  for  want  of  jurisdiction  the  parties,  on  Jime  10, 
1914,  filed  their  bill  in  the  court  below  against  the  Collector 

^  For  abstract  of  argument  in  this  and  othef  cases  argued  simulta- 
neously herewith,,  see  p.  5,  ante* 
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of  Internal  Revenue  to  enjoin  the  collection  of  the  surtaxes 
assessed  against  them  which  were  disputed  in  the  previous 
case  on  substantially  the  same  groimds  alleged  m  the 
complaint  in  that  case.  The  bill  alleged,  however,  that 
plaintiffs  had  filed  with  the  Collector  "an  appeal  or  claim 
for  the  remission  and  abatement  of  the  surtaxes"  because 
of  the  imconstitutionahty  of  the  statute  imposing  them 
and  that  the  Commissioner  of  Internal  Revenue  to  whom 
the  claim  had  been  forwarded  by  the  Collector  had  such 
protest  imder  advisement.  Upon  the  filing  of  the  bill  the 
plaintiffs  moved  for  a  preliminary  injimction  which  was 
denied  July  29, 1914.  On  the  same  day  by  leave  of  coiut  a 
supplemental  bill  was  filed  which  alleged  that  since  the 
filing  of  the  original  bill  the  Commissioner  of  Internal 
Revenue  had  ruled  adversely  upon  plaintiffs'  protest  and 
that  thereupon  they  had  paid  the  surtaxes  to  the  Collector 
imder  protest,  and  they  prayed  a  recovery  of  the  amount 
paid  to  the  Collector  and  for  the  other  relief  asked  in  the 
original  bill.  The  defendant  moved  to  dismiss  the  bill 
for  want  of  jurisdiction  because  the  suit  was  brought  to 
enjoin  the  collection  of  a  tax  contrary  to  the  provisions 
of  Rev.  Stat.,  §  3224,  and  for  want  of  equity  because  the 
Income  Tax  law  was  constitutional  and  valid.  The  court 
sustained  the  motion  on  the  latter  groimd  and  dismissed 
the  bill  on  the  merits  and  the  case  is  here  on  direct  appeal 
because  of  the  constitutional  questions. 

The  Government  insists  that  the  coiut  below  was  with- 
out jurisdiction  to  decide  the  merits  and  we  come  first  to 
that  question.  It  is  apparent  if  the  original  bill  alone  is 
taken  into  view  that  the  suit  was  brought  to  enjoin  the 
collection  of  a  tax  and  the  court  was  without  jurisdiction 
for  the  reasons  stated  in  the  previous  case.  And  it  is 
argued  by  the  Government  that  there  was  no  jurisdiction 
under  the  supplemental  bill  since  it  fails  to  allege  that  an 
appeal  was  taken  to  the  Commissioner  of  Internal  Rev- 
enue after  the  payment  of  the  taxes  and  that  he  refused 
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to  refund  them  and  therefore  fails  to  all^e  a  oomplianoe 
with  the  conditions  imposed  by  §§  3220  and  3226  of  the 
Revised  Statutes  as  prerequisite  to  a  suit  to  recover  taxes 
wrongfully  collected.  But  broadly  considering  the  whole 
situation  and  taking  into  view  the  peculiar  facts  of  the 
case,  the  protest  to  the  Commissioner  and  his  exertion 
of  authority  over  it  and  his  adverse  ruling  upon  the 
merits  of  the  tax,  thereby  passing  upon  every  question 
which  he  would  be  called  upon  to  decide  on  an  appeal 
for  a  refunding  of  the  taxes  paid,  we  think  that  this  case 
is  so  exceptional  in  character  as  not  to  justify  us  in  holding 
that  reversible  error  was  committed  by  the  court  below  in 
passing  upon  the  case  upon  its  merits,  thus  putting  an 
end  to  further  absolutely  useless  and  unnecessary  con- 
troversy. We  say  useless  and  unnecessary  because  on  the 
merits  all  the  contentions  urged  by  the  appellants  con- 
cerning the  unconstitutionality  of  the  law  and  of  the  sur- 
taxes which  it  imposes  have  been  considered  and  adversely 
disposed  of  in  Brushaber  v.  Union  Pacific  R.  fl.,  ante,  p.  1. 

Judgment  affirmed. 

Mr.  Justice  McRbynolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 
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INNES  V.  TOBIN,  SHERIFF  OF  BEXAR  COUNTY, 

TEXAS, 

ERROB  TO  THE  COURT  OF  CRIMINAL  APPEALS  OF  THE  STATE 

OF  TEXAS. 

No.  532.    Argued  January  6, 1916.— Decided  February  21,  1916. 

Prior  to  adoption  of  the  Constitution,  fugitives  from  justice  were  sur- 
rendered  between  the  States  conformably  to  what  were  deemed  to 
be  the  controlling  principles  of  comity. 

It  was  intended  by  Art.  IV  of  the  Constitution  to  fully  embrace  the 
subject  of  rendition  of  fugitives  from  justice  between  the  States  and 
to  confer  authority  upon  Congress  to  deal  with  that  subject. 

The  Act  <rf  February  12, 1793,  c.  7, 1  Stat.  302,  now  Rev.  Stat.,  i  5278, 
was  enacted  for  the  purpose  of  controlling  the  subject  of  interstate 
rendition  and  its  provisions  were  intended  to  be  dominant  and,  so 
far  as  they  operated,  controlling  and  exclusive  of  state  power. 

Construed  in  tlie  light  of  the  principles  which  the  statute  embodies, 
the  provisions  of  Rev.  Stat.,  {  5278,  expressly  or  by  necessary  impli- 
cation, prohibit  the  surrender  in  one  State  for  removal  as  a  fugitive 
from  justice  to  another  State  of  a  person  who  clearly  was  not  and 
could  not  have  been  such  a  fugitive  from  the  demanding  State. 

The  doctrine  of  asylum  applicable  under  international  law  by  which 
a  pterson  extradited  from  a  foreign  country  cannot  be  tried  for  an 
offense  other  than  the  one  for  which  the  extradition  was  asked  does 
not  apply  to  interstate  rendition. 

Where  there  is  nothing  in  the  record  of  a  habeas  corpus  proceeding 
to  show  that  the  person  held  for  surrender  under  interstate  rendition 
had  not  been  in  tiie  demanding  State  there  is  no  basis  for  this  court 
assuming  that  the  rendition  order  conflicted  with  Rev.  Stat.,  §  5278, 
in  that  respect  because  the  record  did  show  that  such  person  had 
come  into  the  surrendering  State  from  a  State  other  than  the  one 
demanding. 

An  Act  of  Congress  which  leaves  a  subject  with  which  Congress  has 
power  to  deal  under  the  Constitution  unprovided  for  does  not  neces- 
sarily take  the  matters  within  the  unprovided  area  out  of  any  possible 
state  action;  and  so  held  that  the  exclusive  character  of  §  5,278, 
Rev.  Stat.,  does  not  relate  to  the  rendition  between  States  of  crim- 
inals found  in,  but  who  had  not  fled  to,  the  surrendering  State  but 
had  been  involuntarily  brought  therein. 
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In  oonstniing  an  Act  of  Congress,  this  court  will  not  presume  that 
because  its  provisions  were  not  coterminous  with  the  power  granted 
by  Congress,  it  was  so  f rftmed  for  the  purpose  of  leaving  the  subject^ 
so  far  as  unprovided  for,  beyond  the  operation  of  any  legal  authority 
whatever,  state  or  National. 

The  facts,  which  involve  the  construction  of  the  pro- 
Visions  in  the  Federal  Ck>nstitution  relative  to  intrastate 
rendition  and  the  constitutionality,  construction  and  ap- 
plication of  §  5278,  Rev*  Stat.,  providing  for  such  rendi- 
tion, are  stated  in  the  opinion. 

Mr.  Joseph  W.  Bailey,  with  whom  Mr.  R.H.  Ward  was 
on  the  brief  for  plaintiff  in  error: 

Under  the  admitted  facts,  plaintiff  in  error  was  not  a 
fugitive  from  justice  within  the  nieaning  of  the  Act  of 
C!onigress,  and  §2,  Art.  4,  Const,  of  U.  S.  is  not  self- 
^ecuting.  Hyatt  v.  Corkran,  188  U.  S.  691;  Kentucky 
V.  Denisoriy  24  How.  66;  Roberts  v.  ReOey,  116  U.  S.  80. 

Section  5278,  Rev.  Stat.,  is  plain  and  unambiguous.  It 
contemplates  that  in  order  to  be  a  fugitive  from  justice, 
there  must  have  been  a  voluntary  flight,  as  it  speaks  of 
a  demand  of  the  executive  of  a  state  for  the  surrender,  of  a 
person  as  a  fugitive  from  justice  by  the  executive  authority 
of  a  State  to  which  such  person  has  fled,  and  it  provides 
that  the  indictment  or  affidavit  must  be  certified  as  a^- 
thaitic  by  the  Governor  of  the  State  from  whence  the 
person,  so  charged,  has  fled,  etc.,  and  it  makes  it  the  duty 
of  the  executive  authority  of  the  State  to  which  such 
person  has  fled,  to  cause  him  to  be  arrested  and  secured. 
See  Hyatt  v.  New  York,  188  U.  S.  691. 

To  constitute  one  a  fugitive,  there  must  be  a  flight  and 
it  does  violence  to  the  language  of  the  statute,  to  hold  that 
a  person  has  fled  into  a  State,  when  he  is  broi^t  into  such 
S  ate  by  force,  involuntarily,  a^unst  his  will,  and  by  the 
strong  arm  of  the  law.  Spear  on  Extradition  338-571; 
2  Moore  on  Extradition,  §  569. 
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A  person  forcibly  brought  into  a  State  from  a  sister 
State  is  entitled  to  his  discharge  upon  habeas  corpus.  See 
also  North  Carolina  v.  HaU,  28  L.  R.  A.  292;  Tennessee  v. 
Jackson,  26  Fed.  Rep.  258;  Ex  parte  Thaw,  214  Fed.  Rep. 
423;  2  Moore,  page  920;  In  re  Robinson,  29  Nebraska, 
135;  State  v.  Simmons,  39  Kansas,  262;  State  v.  HaU, 
40  Kansas,  338;  Re  Cannon,  47  Michigan,  481;  Ex 
parte  McKnight,  48  Oh.  St.  588;  Ex  parte  Todd,.12  S.  Dak. 
386. 

Mr.  Hugh  M.  Dorsey,  with  whom  Afr.  C.  C  MtDonald 
was  on  the  brief,  for  defendant  in  error. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  Governor  of  Oregon  honored  a  requisition  made 
by  the  Governor  of  Texas  for  the  delivery  of  the  plaintiff 
in  error  for  removal  to  Texas  as  a  fugitive  from  the  justice 
of  that.  State.  .The  accused  was  taken  to  Texas,  tried  for 
murder  and  a  conspiracy  to  commit  murder  and  acquitted. 
She  was,  however,  not  released  from  custody  because  she 
was  ordered  by  the  Governor  of  Texas  under  a  requisition 
of  the  Governor  of  Georgia,  to  be  held  for  delivery  to  an 
agent  of  the  State  of  Georgia  for  removal  to  that  State 
as  a  fugitive  from  justice. 

Ailing  these  facts,  an.  application  for  release  by 
habeas  corpus  was  then  presented  to  a  state  court  upon  the 
charge  that.tho  extradition  proceedings  and  the  warrant 
of  removal  thereunder  were  "wholly  null  and  void*' 
because  '^your  petitioner  was  never  a  fugitive  from  justice 
from  the  State  of  Georgia  to  the  State  of  Texas  within 
the  meaning  and  intent  of  the  laws  of  the  United  States 
r^ulating  extradition  proceedings."  On  the  return  to 
the  writ,  the  court,  finding  the  facts  to  be  as  above 
stated,  refused  to  discharge  the  petitioner  and  the  case  is 
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before  us  to  review  a  judgment  of  the  Court  of  Criminal 
Appeals  which  adopted  the  findings  of  the  trial  court  and 
affirmed  its  action. 

All  the  Federal  questions  involve  the  meaning  of  §  2  of 
Article  IV  of  the  Constitution  which  is  as  follows:  "A 
person  charged  in  any  State  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in 
another  State,  shall,  on  the  demand  of  the  executive 
authority  of  the  State  from  which  he  fled,  be  delivered 
up  to  be  remoyed  to  the  State  having  jurisdiction  of  the 
crime;"  they  aJso  depend  on  §  6278  of  the  Revised  Stat- 
utes which  is.  but  a  reproduction  of  §  1  of  the  act  of  Febru- 
ary 12, 1793  (Chap.  7,  §  1, 1  Stat.  302),  givmg  effect  to  and 
establishing  the  methods  of  procedure  to  be  resorted  to 
for  the  purpose  of  enforcing  the  provisions  of  the  Constitu- 
tion on  the  subject  to  the  extent  that  their  execution  was 
by  the  statute  provided  for. 

Broadly  there  is  but  a  single  question  for  consideration, 
Was  the  order  for  rendition  repugnant  to  the  Constitu- 
tion and  the  provisions  of  the  statute?  But  two  inquiries 
are  involved  in  its  solution:  First,  was  the  rendition  order 
void  because  imder  the  facts  there  was  no  power  to  award 
it  except  by  disregarding  express  prohibitions  or  require- 
ments of  the  Constitution  or  statute  or  by  necessary 
implication  adversely  affecting  rights  thereby  created; 
and  second,  even  although  this  was  not  the  case,  was  the 
order  nevertheless  void  because  imder  the  circumstances 
it  dealt  with  a  situation  which  by  the  effect  of  the  statute 
was  taken  out  of  the  reach  of  state  authority  even  although 
no  express  provision  was  made  in  the  statute  for  deal- 
ing with  such  condition  by  any  authority,  state  or  Fed- 
eral? We  consider  the  two  inquiries  under  separate  head- 
ings. 

First.  For  the  purpose  of  the  solution  of  the  inquiry 
under  this  heading  we  treat  the  following  proposition  as 
beyond  question:  (a)  That  prior  to  the  adoption  of  the 
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Constitution  fugitives  from  justice  were  surrendered 
between  the  States  conformably  to  what  were  denned  to 
be  the  controlling  principles  of  comity.  Kentucky  v. 
Dennison,  24  How.  66,  101,  102;  2'Moore  on  Extradition 
and  Interstate  Rendition,  p.  820  et  seq.  (b)  That  it  was 
intended  by  the  provision  of  the  Constitution  to  fully 
embrace  or  rather  to  confer  authority  upon  Congress  to 
deal  with  such  subject.  Prigg  v.  Pennsylvania,  16  Pet.  539; 
KenhuJcy  v.  Dennison,  supra;  Taylor  v.  TaintoTy  16  Wall. 
S66;Appleyardv.Massachttsetts,203V.8.222.  (c)  That 
the  act  of  1793  (now  Rev.  Stat.,  §  5278)  was  enacted  for 
the  purpose  of  controlling  the  subject  in  so  far  as  it  was 
deemed  wise  to  do  so,  and  that  its  provisions  were  intended 
to  be  dominant  and  so  far  as  they  operated  controlling 
and  exclusive  of  state  power.  Prigg  v,  Pennsylvania, 
supra;  Kentucky  v.  Dennison,  supra,  pp.  104,  105;  Mahon 
V.  Justice,  127  U.  S.  700;  Lascelles  v.  Georgia,  148  U.  S.  537. 

Coming  in  the  light  of  these  principles  to  apply  the 
statute,  it  is  not  open  to  question  that  its  provisions 
expressly  or  by  necessary  implication  prohibited  the  sur- 
render of  a  person  in  one  State  for  removal  as  a  fugitive . 
to  another  where  it  clearly  appears  that  the  person  was 
not  And  could  not  have  been  a  fugitive  from  the  justice 
of  the  demanding  State.  Ex  parte  Reggel,  114  U.  S.  642; 
Roberts  v.  ReiUy,  116  U.  S.  80;  HyaU  v.  Carkran,  188  U. 
S.  691;  Bassing  v.  Cody,  208  U.  S.  386,  392. 

From  this  it  results  that  the  first  inquiry  here  is,  did  it 
appear  that  the  accused  was  a  fugitive  from  the  justice 
of  the  State  of  Georgia?  While  the  facts  which  we  have 
stated  do  not  disclose  affirmatively  that  she  was  ever  in 
Georgia  and  the  date,  if  at  all,  of  her  ffight  from  that 
State,  we  think  that  she  was  such  a  fugitive  is  .to  be  as- 
sumed for  three  obvious  reasons:  because  there  was  no 
question  of  suqh  fact  made  in  the  application  for  habeas 
corpus  since  it  is  apjparent  on  the  face  of  the  application 
that  the  ground  of  relief  relied  upon  was  not  that  there  had 
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been  no  flight  from  Georgia,  but  that  there  was  and 
could  have  been  no  flight  into  Texas  since  the  coming 
into  that  State  was  involuntary  and  resulted  solely  from 
the  extradition  proceedings;  because  that  view  of  the 
subject  was  assumed,  both  in  the  elaborate  opinion  of 
the  court  below  and  that  of  the  dissenting  judge,  to  be 
unquestioned;  and  finally  because  neither  in  the  assign- 
ments of  error  in  this  court  nor  in  the  arguments  pressed 
upon  oiu:  attention  is  the  contrary  view  insisted  upon  or 
even  suggested.  From  that  aspect,  therefore^  there  is 
no  ground  for  saying  that  the  extradition  order  conflicted 
with  the  express  provision  of  the  statute. 

Was  there  a  conflict  between  the  statute  and  the  order 
for  removal  to  Georgia  arising  by  necessary  implication 
from  the  fact  that  the  accused  had  been  brought  into  the 
State  of  Texas  on  a  requisition  upon  the  State  of  Oregon 
and  had  not  been  released  from  custody  or  been  returned 
to  Oregon,  is  the  only  remaining  question  under  this 
heading.  While  it  is  quite  true,  as  pointed  out  in  the 
opinion  of  the  court  below,  and  in  that  of  the  judge  who 
dissented,  that  there  are  some  decided  cases  and  opinions 
expressed  by  text  writers  which  sustain  the  affirmative 
view  of  tliis  inquiry,  the  subject  is  here  not  an  open  one 
since  it  has  been  expressly  foreclosed  by  the  decision  in 
LasceUes  v.  Georgia,  148  U.  S.  537.  In  that  case  the  issue 
for  decision  was  whether  a  person  accused  who  had  been 
removed  to  the  State  of  Georgia  from  another  State  on 
extradition  proceedings  for  trial  for  a  specified  crime  was 
Uable  in  Georgia  to  be  tried  for  another  and  different 
crime.  Reviewing  the  whole  subject  and  calling  attention 
to  the  broad  lines  of  distinction  between  international 
extradition  of  fugitives  from  justice  and  interstate  rendi- 
tion of  such  fugitives  under  the  Constitution  and  the 
provisions  of  the  act  of  Congress  and  the  error  of  assuming 
that  the  doctrine  of  asylum  applicable  under  international 
law  to  the  one  case  was  applicable  to  the  other,  it  was 
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held  that  the  right  to  prosecute  for  such  other  offense 
existed.  The  court  said  (p.  542):  ''Neither  the  Consti- 
tution, nor  the  act  of  Congress  providing  for  the  rendition 
of  fugitives  upon  proper  requisition  being  made,  confers, 
either  expressly  or  by  implication,  any  right  or  privilege 
upon  such  fugitives  under  and  by  virtue  of  which  they  can 
assert^  in  the  State  to  which  they  are  returned,  exemption 
from  trial  for  any  criminal  act  done  therein.  No  purpose 
or  intention  is  manifested  to  afford  them  any  inmiunity 
or  protection  from  trial  and  punishment  for  any  offences 
committed  in  the  State  from  which  they  flee.  On  the 
contrary,  the  provision  of  both  the  Constitution  and  the 
statutes  extends  to  all  crimes  and  offences  punishable  by 
the  laws  .of  the  State  where  the  act  is  done.  Kentucky 
V.  Dennisony  24  How.  66,  101,  102;  Ex  parte  Reggd,  114 
U.  S.  642." 

We  are  thus  brought  to  the  remainmg  heading,  which  is, 
Second.  Although  the  order  for  rendition  was  not  in 
conflict  either  expressly  or  by  necessary  imphcation  with 
any  of  the  provisions  of  the  Constitution  or  statute,  was 
it  nevertheless  void  under  the  circumstances  because  it 
dealt  with  a  subject  with  which  it  was  beyond  the  power 
of  the  State  to  deal  and  which  was  therefore  brought  as 
the  result  of  the  adoption  of  the  statute  within  exclusive 
Federal  control  although  no  provision  dealing  with  such  sub- 
ject is  found  in  the  statute?  To  appreciate  this  question, 
the  proposition  relied  upon  needs  to  be  accurately  stated. 
It  is  this:  The  Constitution  provides  for  the  rendition 
to  a  State  of  a  person  who  shall  have  fled  from  justice 
and  be  found  in  another  State,  that  is,  for  the  surrender 
by  the  State  in  which  the  fugitive  is  foimd.  This,  it  is 
conceded,  would  cover  the  case  and  sustain  the  authority 
exercised,  as  the  accused  was  a  fugitive  from  the  justice  of 
Georgia  and  was  found  in  Texas.  But  the  proposition 
insists  that  the  statute  is  not  as  broad  as  the  Constitution 
since  it  provides  not  for  the  .surrender  of  the  fugitive 
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by  the  State  in  which  he  is  found  but  only  for  his  sur- 
render by  the  State  into  which  he  has  fled,  thus  leaving 
unprovided  for  the  case  of  a  fugitive  from  justice  who  is 
found  in  a  State  but  who  has  not  fled  into  such  State 
because  brought  into  such  State  involuntarily  by  a  requisi- 
tion from  another.  And  the  argument  is  supported  by  the 
contention  that  as  the  statute  exercises  the  power  con- 
ferred by  the  Constitution  and  is  exclusive,  it  occupies 
the  whole  field  and  prohibits  all  state  action  even  upon  a 
subject  for  which  the  statute  has  not  provided  and  which 
therefore  in  no  manner  comes  within  its  express  terms. 
But  we  are  of  the  opinion  that  the  contention  rests  upon 
a  mistaken  premise  and  unwarrantedly  extends  the  scope 
of  the  decided  cases  upon  which  it  relies.  The  first,  be- 
cause it  erroneously  assumes  that  although  the  ptatute 
leaves  a  subject  with  which  there  was  power  to  deal  imder 
the  Constitution  ui^rovided  for,  it  therefore  took  all 
matters  within  such  unprovided  area  out  of  any  pos- 
sible state  action.  And  the  second,  because  while  it  is 
undoubtcadly  true  that  in  the  decided  cases  relied  upon 
(Kentucky  v.  Denniaon,  supra;  Roberts  v.  Reilly,  supra; 
Hyatt  V.  Corkrauy  supra)  the  exclusive  character  of  the 
legislation  embodied  in  the  statute  was  recognized,  those 
cases  when  rightly  considered  go  no  further  than  to  estab- 
lish the  exclusion  by  the  statute  of  all  state  action  from 
the  matters  for  which  the  statute  expressly  or  by  necessary 
implication  provided. 

No  reason  is  suggested  nor  have  we  been  able  to  dis- 
cover any,  to  sustain  the  assuxryition  that  the  frameis 
of  the  statute  in  not  making  its  provisions  exactly  co- 
terminous with  the. power  granted'  by  the  Constitution 
did  so  for  the  purpose  of  leaving  the  subject  so  far  as  un- 
provided for  beyond  the  operation  of  any  l^al  authority 
whatever,  state  or  national.  On  the  contrary,  when  the 
situation  with  which  the  statute  dealt  is  contemplated, 
the  reasonable  assumption  is  that  by  the  omission  to 
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extend  the  statute  to  the  full  limits  of  constitutional 
power  it  must  have  been  intended  to  leave  the  subjects 
unprovided  for  not  beyond  the  pale  of  all  law,  but  sub- 
ject to  the  power  which  then  controlled  them — state 
authority  until  it  was  deemed  essential  by  further  legisla^ 
tion  to  govern  them  exclusively  by  national  authority. 
In  fact,  such  conclusion  is  essential  to  give  effect  to  the 
act  of  Congress,  since  to  hold  to  the  contrary  would  ren- 
der inefficacious  the  regulations  provided  concerning  the 
subjects  with  which  it  dealt.  This  becomes  manifest 
when  it  is  considered  that  if  the  proposition  now  insisted 
upon  were  accepted,  it  would  follow  that  the  delivery 
of  a  criminal  who  was  a  fugitive  from  justice  by  one  State 
on  a  requisition  by  another  would  exhaust  the  power 
and  the  criminal,  therefore,  whatever  mi^^ht  be  the  extent 
and  character  of  the  crimes  committed  iji  other  States, 
would  remain  in  the  State  into  which  he  had  been  re- 
moved without  any  authority  to  deliver  him  to  other 
States  from  whose  justice  he  had  fled.  And  this,  while 
paralyzing  the  authority  of  aU  the  States,  it  must  be 
moreover  apparent,  would  cause  them  all  to  become  in- 
voluntary asylums  for  criminab,  for  no  method  is  sug- 
gested by  which  a  criminal  brought  into  a  State  by  requisi- 
tion if  acquitted  could  be  against  his  will  deported,  since 
to  admit  such  power  would  be  virtually  to  concede  the 
right  to  surrender  him  to  another  State  as  a  fugitive  from 
justice  for  a  crime  committed  within  its  borders. 

It  follows  from  what  we  have  said  that  the  court  below 
was  right  in  refusing  to  discharge  the  accused  and  its. 
judgment  therefore  must  be  and  it  is 

Affirmed. 

By  stipulation  of  counsel  a  similar  judgment  will  be 
entered  in  case  of  Victor  E.  Innes  v.  Tobin,  Sheriff,  No.  533. 
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TITLE  GUARANTY  AND  SURETY  C50MPANY  v. 
STATE  OF  IDAHO  FOR  THE  USE  OF  ALLEN. 

BRROR  TO  THE  SUPBEME  COURT  OF  THE  STATE  OP  mAHO. 

No.  815.    Motion  to  diamiaB  or  affirm  submitted  January  24,  1916.— De- 
cided February  21,  1916. 

Where  the  State,  suing  on  behalf  of  depositors  of  a  bank,  is  an  actual 
party  plaintiff,  the  case  cannot  be  removed  to  the  Federal  court. 
Miasottri  (fee.  Ry.  v.  CammissianerSj  183  U.  S.  53. 

Where  a  State,  suing  on  behalf  of  depositors  of  a  bank,  is  merely  a 
ncmiinal  party,  the  case  cannot  be  removed  if  none  of  the  distinct 
judgments  to  be  rendered  in  favor  of  any  individual  is  large  enough 
to  confer  jurisdiction:  the  amounts  cannot  be  aggregated  for  that 
purpose.   Rogen  v.  Hennepin  County,  239  U.  S.  621. 

The  due  process  provision  of  the  Fourteenth  Amendment  does  not 
prevent  a  State  from  placing  upon  a  bank  commissioner  the  duty  of 
closing  a  bank  found  upon  examination  to  be  insolvent  without  first 
instituting  proceedings  and  obtaining  an  award. 


The  facts,  which  mvolve  the  right  of  removal  of  a  cause 
from  the  state  court  to  the  Federal  court  on  grounds  of 
diversity  of  citizenship  and  of  amount  in  controversy 
and  the  constitutionality  under  the  due  process  provision 
of  the  Fourteenth  Amendment  of  certain  provisions  of  the 
Idaho  Banking  Law,  are  stated  in  the  opinion. 

Mr.  Joseph  H.  Peterson,  Attorney  General  of  the  State 
of  Idalio,  Mr.  Paris  Martin  and  Mr.  William  E.  Cameron 
in  support  of  the  motion  to  dismiss  or  affirm. 

Mr.  John  F.  Nugent,  Mr.  Samuel  H.  Hays  and  Mr. 
P.  B.  Carter  for  plaintiff  in  error  in  opposition  to  the 
motion: 
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The  action  is  brought  by  the  State  of  Idaho  for  the  use 
and  benefit  of  some  two  hundred  and  eighteen  persons  who 
were  depositors  in  the  Boise  State  Bank  and  while  no 
individual  item  is  in  excess  of  $3,000  the  total  amount 
is  $30,000. 

The  judgment,  th^^fore,  is  a  judgment  in  favor  of  the 
State  for  the  use  and  benefit  of  certain  individuals  in  the 
aggregate  amoimting  to  over  $30,000,  and  while  no  in- 
dividual item  is  in  excess  of  $3,000,  the  total  amount  is 
over  $30,000. 

Under  §  4092,  Idaho  Rev.  Codes,  the  State  is  the  trustee 
of  an  express  trust  under  this  bond  and  may  therefore 
properly  sue  without  joining  the  persons  for  whose  benefit 
the  action  is  prosecuted.  For  this  reason  the  State  brings 
a  single  action  for  the  entire  amount  and  not  upon  the 
ground  of  convenience  or  economy.  See  Troy  Bank  v. 
Whitehead,  222  U.  S.  39. 

There  is  no  case  exactly  Hke  the  one  at  bar.  The  bond 
was  the  conmion  security  of  all  of  the  persons  for  whose 
b^efit  the  action  was  brought. 

There  was  only  one  breach  of  the  bond  and  there  was 
only  one  default  or  neglect  of  duty. 

The  claims  sued  on  were  not  united  for  convenience  and 
economy  in  the  sense  in  which  that  phrase  is  used  in  the 
decisions  of  this  court,  but  were  united  entirely  on  the 
ground  that  ihe  State  was  the  proper  plaintiff  in  the  suit 
under  the  specific  statute  which  made  the  presence  of  the 
beneficiaries  unnecessary. 

The  State  is  seeking  to  recover  the  entire  fund  de- 
posited. The  aggregate  amount,  therefore,  is  to  be  taken 
in  ascertaining  the  amount  in  controversy.  Handley  v. 
Stut-.  137  U.  S.  366.  See  also.  Bait.  &  Ohio  R.  R.  v. 
United  States,  220  U.  S.  94;  Kaus  v.  Am.  Surety  Co.,  199 
Fed.  Rep.  972;  Spokane  Co.  v.  Kootenai  Co.,  199  Fed. 
Rep.  481;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  Rep. 
506. 
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The  plaintiff  is  the  State  of  Idaho,  but  is  only  a  nominal 
party;  therefore,  the  question  of  citizenship  is  that  of  the 
real  parties  in  interest,  and  as  they  are  citizens  of  Idaho, 
and  as  the  defendants  are  citizens  of  other  States  jiuisdic- 
tion  exists.  New  Orleans  v.  WhUney,  138  U.  S,  695;  Mex. 
Cent.  Ry.  v.  Eckman,  187  U.  S.  429. 

The  judgment  cannot  be  divided  up  into  parts  to  de- 
feat jiuisdiction  on  the  question  of  the  amoimt  in  con- 
troversy. 

No  objection  to  the  verification  of  the  petition  for  re- 
moval was  made  at  the  time  of  the  trial,  and  the  order 
denying  the  petition  was  made  on  the  merits.  The  verifi- 
cation was  suflScient.  Cropsey  v.  Sun  P.  &  P.  Ass^n^  215 
Fed.  Rep.  132;  Murray  v.  South.  Bell  Tel.  Co.,  210  Fed. 
Rep.  925;  Porter  v.  Nor.  Pac.  Ry.  Co.,  161  Fed.  Rep. 
773. 

The  constitutional  question,  to-wit,  §  73  of  the  Idaho 
Banking  Act  was  unconstitutional  in  that  it  did  not  pro- 
vide for  due  process  of  law,  was  urged  and  decided  ad- 
versely to  the  plaintiff  in  error. 

Section  73  does  not  provide  for  any  notice  to  the  bank 
or  any  judicial  proceedings  whatever  in  detennhiing  the 
insolvency  of  the  bank,  or  whether  or  not  it  had  paid 
its  depositors  in  the  ordinary  course  of  business,  and  in 
that  respect  is  unconstitutional  as  denying  due  process  of 
law  in  providing  for  a  hearing.  C,  M.  &  St.  P.  R.  R.  v. 
Minnesota,  134  U.  S.  418. 

,  A  state  bank  is  in  a  different  position  from  a  National 
bank.  The  National  banks  are  instrumentalities  of  the 
Federal  Government  created  for  a  public  purpose  and  as 
such  necessarily  subject  to  the  paramount  authority  of 
the  United  States.  They  are  in  a  sense  a  part  of  the 
treasury  department.  State  banks  occupy  no  such  re- 
lation to  state  ^airs.  There  is  no  arbitrary  right  of  a 
bank  commissioner  to  close  state  banks  nor  is  there  any 
statute  in  Idaho  similar  to  the  Federal  Act. 
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Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  case  is  before  us  on  a  motion  to  dismiss  or  aflSrin. 
The  action  of ^  the  court  below  which  it  is  sought  to  review 
affirmed  a  judgment  of  the  trial  court  entered  on  the* 
verdict  of  a  jury  in  a  suit  brought  by  the  State  for  the 
use  and  benefit  of  Q.  W.  Allen  and  two  hundred  and 
eighteen  x)the]t  named  depositors  of  the  Boise  State  Bank 
against  Flatty  a  state  bank  commissioner,  and  the  surety 
on  his  bond,  for  losses  allied  to  have  been'  suffered  by 
each  of  the  individuals  named  as  the  result  of  alleged 
n^ect  of 'official  duty  imposed  by  the  state  law  upon  the 
bank  commissioner.  The  wrong  relied  upon  was  his 
alleged  misconduct  in  not  closing  the  doors  of  the  bank 
and  permitting  it  to  continue  business  after  he  had  dis- 
covered, as  the  result  of  an  official  examination,  that  the 
bank  was  hopelessly  insolvent.  The  bill  as  a  first  cause  of 
action  fully  set  out  the  facts  and  stated  the  legal  grounds 
relied  upon  to  establish  the  loss  and  right  of  O.  W.  AHen 
to  recover,  and  separate  causes  of  action  were  then  stated 
in  favor  of  each  of  the  two  hundred  and  eighteen  other 
depositors.  There  was  an  application  to  remove  the 
case  to  the  District  Court  of  the  United  States  on  the 
grounds  of  diverse  citizenship,  the  depositors  named 
being  citizens  of  Idaho  and  Piatt  the  bank  commissioner, 
being  then  a  resident  of  California  and  the  Surety  Com- 
pany of  Pennsylvania,  which  application  was  denied. 
After  issue  joined  there  was  a  trisJ  before  a  jury  and  a 
verdict  in  favor  of  the  plaintiff,  the  State,  and  against  the 
defendants  ''on  each  and  every  cause  of  action  set  forth 
in  the  complaint  herein,  to  and  for  the  use  and  benefit 
of  each  of  the  parties  named  in  each  of  the  separate  causes 
of  action  set  forth  in  plaintiff's  complaint."  And  it  was 
conformably  adjudged  ''that  the  said  plaintiff  do  have  and 
recover  of  and  from  the  said  defendants    ...    for  the 
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use  and  benefit  of  eadi  of  the  following-named  parties,  the 
sums  set  opposite  their  respective  names,  to  wit/^  etc.  No 
one  of  the  amoimts  thus  awarded  to  the  plaintiff  for  the 
use  of  any  one  of  the  named  persons  equalled  three 
thousand  dollars,  but  the  sum  of  all  the  claims  equalled 
thirty  thousand  dollars.  In  affirming  the  judgment  the 
court  below  held  that  the  reUef  prayed  was  authorized 
by  the  state  statutes  and  that  they  also  conferred  authority 
upon  the  State  to  bring  the  suit  as  an  express  trustee  for 
the  use  and  benefit  of  the  respective  parties. 

The  Federal  questions  relied  upon  are  first,  the  alleged 
wrongful  denial  of  the  right  to  remove,  and  second,  an 
asserted  error  committed  by  the  court  below  in  refusing 
to  sustain  a  claim  under  the  due  process  clause  of  the 
Fourteenth  Amendment. 

The  first  is  plainly  without  merit.  Treating  the  State 
as  the  party  plaintiff,  it  is  not  open  to  question  that  there 
was  no  right  to  remove.  Stone  v.  South  Carolina,  117  U.  S. 
430;  Missouri  &c.  Ry,  v.  Missouri  R.  R.  Commissioners, 
183  U.  S.  63,  58.  And  if  we  were  to  accede  to  the  con- 
tention made  in  argument  that  the  State  must  be  treated 
as  merdy  a  nominal  party  and  the  right  to  remove  be 
then  determined  by  the  citizenship  of  the  indi\aduals  for 
whose  benefit  recovery  was  allowed,  it  would  yet  follow, 
since  none  of  the  distinct  judgments  in  favor  of  any  of 
the  individuals  are  large  enough  to  confer  jurisdiction,  that 
the  court  below  correctly  held  that  there  was  no  basis 
for  the  right  to  remove.  Woodside  v.  Beckham,  216  U.  S. 
117;  Troy  Bank  v.  Whitehead,  222  U.  S.  39;  Rogers  v. 
Hennepin  County,  239  U.  S.  621.  In  fact  the  correctness 
of  these  conclusions  is  made  clear  by  the  arguments  ad- 
vanced to  the  contrary,  since  they  serve  only  to  confuse 
and  are  destructive  of  each  other.  Thus,  on  the  one  hand, 
for  the  purpose  of  establishing  the  existence  of  diversity 
of  citizenship  justifying  the  removal  it  is  urged  that  the 
State  must  be  treated  as  merely  a  nominal  party  having 


Digitized  by 


Google 


TITLE  GUARANTY  CO.  v.  ALLEN.  141 

240  U.  S.  Opinion  of  the  Court. 

no  interest  and  as  in  no  wise  concerned  in  the  judgment, 
and  then  upon  the  hypothesis  that  the  State  is  eliminated, 
in  order  to  establish  a  jurisdictional  amount  suflScient  to 
remove,  the  award  of  distinct  and  separate  amounts  made 
by  the  judgment  in  favor  of  each  of  the  distinct  plaintififs 
is  wholly  ignored  and  it  is  lu-ged  that  there  is  but  one 
judgment  which  is  in  favor  of  the  State  and  which  is  com- 
posed of  the  aggregate  of  the  distinct  amounts. 

Second.  The  proposition  under  the  Fourteenth  Amend- 
ment relied  upon  is  that  consistently  with  that  Amend- 
ment the  State  had  not  the  power  to  put  upon  the  bank 
commissioner  the  duty  of  closing  the  bank  in  case  on 
examination  it  was  found  to  be  insolvent,  since  such  au- 
thority consistently  with  due  process  could  only  have  been 
exerted  after  judicial  proceedings  to  ascertain  the  facts 
and  the  awarding  of  relief  accordingly.  The  pleadings 
leave  it  exceedingly  doubtful  whether  the  question  thus 
urged  was  presented  in  either  of  the  courts  below,  and  it  is 
besides  obvious  from  the  opinion  of  the  court  below  that 
it  considered  that  the  only  question  raised  imder  the 
Constitution  of  the  United  States  was  a  contention  that 
there  would  result  a  want  of  due  process  if  the  state 
statutes  conferred  upon  an  administrative  officer  the  au- 
thority to  liquidate  the  affairs  of  the  insolvent  bank  with- 
out judicial  proceedings.  We  say  this  because  in  its 
opinion  the  court  observed  that  if  that  was  the  contention, 
it  was  irrelevant,  a^  the  statutes  did  not  authorize  liquida- 
tion except  as  a  result  of  judicial  proceedings,  although 
they  did  impose  upon  the  bank  commissioner  the  duty, 
after  he  found  a  bank  to  be  insolvent,  to  close  its  doors 
and  prevent  the  further  transaction  of  business  until,  in 
the  orderly  course  of  procedure,  a  judicial  liquidation 
might  be  accomplished.  But  assuming,  as  it  is  now  in- 
sisted in  argument  was  the  case,  that  the  question  relied 
upon  wa^  the  repugnancy  of  the  state  statute  to  the  due 
process  clause  of  the  Fourteenth  Amendment  because 
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power  was  conferred  upon  an  administrative  officer  in 
the  event  of  insolvency  to  close'the  doors  of  a  bank  with- 
out awaiting  judicial  proceedings,  and  that  the  observa- 
tion on  that  subject  by  the  court  below  was  ^i  adverse 
decision  of  such^  question,  we  think  it.  suffices  to  state  the 
proposition  to  demonstrate  its  want  of  merit.  Noble  State 
Bank  v.  HaskeU,  219  U.  S.  104;  ShaUenherger  v.  First  State 
Bank,  219  tJ,  S.  114. 

Dismissed  Jot  want  of  jurisdiction. 


BANNING  COMPANY  v.  PEOPLE  OF  THE  STATE 
OF  CALIFORNIA  UPON  THE  INFORMATION  OF 
WEBB,  ATTORNEY  GENERAL. 

ERROR  TO  THfi  SUPREME   COURT  OP  THE   STATE  OP 
CAUFORNIA. 

No.  73.    Argued  January  19,  1916.— -Decided  February  21,  1916. 

The  withdrawal  from  sale  of  lands  by  a  State  before  any  right  is 
consummated,  does  not  amount  to  the  impairment  of  the  obligation 
of  a  contract  witiun  the  meaning  of  Article  I,  §  10  of  the  Federal 
Ck>nstitution. 

While  an  offer  made  by  a  State,  though  no  particular  person  be  desig- 
nated, and  accepted,  may  constitute  a  contract  protected  by  the 
Federal  Constitution,  the  offer  and  acceptance  must  have  the  char- 
acteristics of  a  bargain  and  be  conventional  counterparts. 

Where  a  State  makes  a  general  offer  to  sell  and  provides  for  contest 
and  determination  of  conflicting  claims  of  parties  contending  for 
the  right  to  purchase,  the  State  is  not  bound  by  its  offer  or  precluded 
from  withdrawing  it,  until  the  rightful  claimant  is  determined  and 
his  right  (A  purchase  perfected  by  payment  of  at  least  an  installmenC 
of  the  price  thereof. 

Expenditures,  other  than  payment  to  the  State,  by  one  intending  to 
accept  a  general  offer  of  a  State  to  sell  public  lands  are  but  voluntaiy 
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qualifications  to  become  a  purchaser  and  are  not  binding  on  him  to 
proceed  to  purchase  or  on  the  State  to  wait  for  him  to  purchase. 

Although  the  statute  of  California  of  1863  gave  private  parties  the 
right  to  acquire  tide  lands  under  certain  conditions,  the  right  was 
abrogated  by  later  statutes  and  the  constitution  of  1879,  and  such 
abrogation  was  not  unconstitutional  under  the  contract  clause  of 
the  Constitution  as  to  one  who  had  not  paid  any  part  of  the  purchase 
price  prior  thereto. 

169  California,  542,  afiirmed. 

The  factS;  which  involve  the  constitutionality  under 
the  contract  clause  of  the  Federal  Constitution  of  legisla- 
tion of  Califomia  and  provisions  of  the  constitution  of 
1879  withdrawing  state  lands  from  sale,  are  stated  in  the 
opinion. 

Mr.  James  A.  Gibson^  with  whom  Mr.  Edward  E.  Bacon 
was  on  the  brief,  for  plaintiffs  in  error: 

The  proceedings  for  purchase  taken  by  Phineas  Banning 
in  1866;  imder  the  act  of  1863,  created  a  contract  with 
the  State  of  Califomia  for  the  purchase  of  the  land  in 
accordance  with  that  act,  which  could  not  be  impaired 
by  any  subsequent  legislative  action. 

The  State's  oflfer  to  sell  was  accepted  by  filing  applica- 
tion to  piu*chase  and  this  consummated  a  binding  contract. 

The  decisions  relied  on  under  preemption  laws  can  be 
distinguished,  and  do  not  involve  doctrine  of  contract  by 
offer  and  acceptance. 

Sufficient  consideration  for  State's  contract  is  foimd  in 
expenditures  on  the  faith  of  the  offer,  and  implied  promise 
by  the  applicant  to  pay  the  purchase  price. 

Prior  decisions  of  the  Califomia  court  are  not  binding 
on  this  court,  nor  even  persuasive  as  authority. 

The  contract  by  offer  and  acceptance  has  been  sustained 
by  niunerous  decisions  und^  the  contract  clause  of  the 
Federal  Constitution. 

The  judgment  rendered  by  the  District  Court  in  the 


Digitized  by 


Google 


144  OCTOBER  TERM,  1915. 

Argument  for  Plaintiffs  in  Error.  240  U.  S. 

contest  proceedings  in  1879  conclusively  established  the 
contract  right  of  Phineas  Banning  to  purchase  the  land 
in  suit  and  that  right  constituted  property  of  which  he 
could  not  be  deprived  by  subsequent  l^islation  without 
violating  both  the  contract  clause  and  the  due  process 
clause  of  the  Federal  Constitution. 

None  of  the  legislation  intermediate  the  act  of  1863 
and  the  constitution  of  1879  should  be  construed  as 
affecting  the  rights  of  an  applicant  imder  the  former  act 
^to  complete  his  proceedings  for  purchase  in  accordance 
therewith. 

In  support  of  these  contentions,  see  Am.  Exp.  Co.  v. 
MuUins,  212  U.  S.  311;  BMr  v.  Chicago,  201  U.  S.  400; 
Water  Co.  v.  Boise  City,  230  U.  S.  M;  Campbell  v.  Wade, 
132  U.  S.  34;  Frisbie  v.  Whitney,  9  Wall.  187;  Grand  Trunk 
Ry.  V.  South  Bendy  227  U.  S.  544;  Hall  v.  Wisconsin,  103 
U.  S.  5;  Hendrick  v.  Lindsay,  93  U.  S.  143;  Louisiana  R.  R. 
V.  Behrman,  235  U.  S.  164;  Louisville  v.  Cumberland  Tel. 
Co.,  224  U.  S.  649;  McCuUough  v.  Virginia,  172  U.  S.  102; 
New  York  EUc.  Co.  v.  E  rpire  City  Co.,  235  U.  S.  179; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650; 
New  Orleans  Water  Co.  v.  Rivers,  115  U.  S.  674;  Nor.  Pac. 
R.  R.  V.  DeLacey,  174  U.  S..622;  Owensboro  v.  Cumberland 
Tel.  Co.,  230  U.  S.  58;  Pennoyer  v.  McConnaughy,  140 
U.  S.  1;  Russell  v.  Sebastian,  233  U.  S.  195;  Tarpey  v. 
Madsen,  178  U.  S.  215;  Telfener  v.  Rws,  145  U.  S.  522; 
UniUd  Stales  v.  Klein,  13  Wall.  128;  U.  S.  Fidelity  Co.  v. 
United  States,  209  U.  S.  306;  Walla  Walla  v.  Water  Co., 
172  U.  S.  1;  Yosemile  Valley  Case,  15  Wall.  77;  McCon- 
naughy  v.  Pennoyer,  43  Fed.  Rep.  196;  Anthony  v.  JiUson, 
83  California,  296;  Buckley  v.  Howe,  86  California,  596; 
Cadierque  v.  Duran,  49  California,  356;  Christman  v. 
Brainerd,  51  California,  534;  Cunningham  v.  Shanklin, 
60  California,  118;  Gushing  v.  Keslar,  68  California,  473; 
EHllon  V.  Saloude,  68  California,  267;  Garfield  v.  Wilson, 
74  California,  175;  Goldberg  v.  Thompson,  96  Calif ornil^ 
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1,17;  HindUey  v.  Fowler,  43  California,  56;  Ldbree  v. 
MuOan,  70  California,  150;  McFavl  v.  Pfankuch,  98 
California,  400;  Perri  v.  Beaumont,  91  California,  30; 
Tyler  v.  Houghton,  25  California,  27;  Wright  v.  Langenour, 
55  California,  280;  Youle  v.  Thomas,  146  California,  537. 

Mr.  Albert  Lee  Stephens  and  Mr.  J.  A.  Anderson,  with 
whom  Mr.  U.  S.  Webb,  Attorney  General  of  the  State  of 
California,  and  Mr.  W.  H.  Anderson  were  on  the  brief, 
for  defendant  in  error. 

Mb.  Jttbtice  McEenna  delivered  the  opinion  of  the 
court. 

Suit  brought  by  the  State  of  California  to  quiet  title 
to  certain  lands  embraced  in  a  patent  issued  imder  cer- 
tain statutes  of  the  State  authorizing  the  sale  of  tide  lands. 

The  lands  involved  constituted  location  No.  57  of  the 
state  tide  lands,  and  the  State  allied  that  they  had  been 
at  all  times  a  portion  of  the  inner  bby  of  San  Pedro  and 
below  the  line  of  ordinary  high  tide;  that  they  were  partly 
within  the  limits  of  the  City  of  San  Pedro  and  partly 
within  the  limits  of  Wilmington;  that  prior  to  and  since 
1870  no  portion  of  them  had  ever  been  reclaimable  for 
agricultural  or  other  purposes  and  that  the  State  had  at 
all  times  withheld  them  from  sale. 

The  intermediate  pleadings  we  may  omit.  The  de- 
fendants (plaintiffs  in  error  here)  filed  separate  answers, 
the  pertinent  parts  of  which  may  be  summarized  as  fol- 
lows: They  denied  the  title  of  the  State,  the  location  of 
the  lands  as  alleged  or  their  elation  to  the  cities  of  San 
Pedro  and  Wilmington,  or  that  they  w^re  not  susceptible 
of  reclamation  for  agricultural  purposes  or  that  they  had 
been  withheld  from  sale  by  the  State. 

For  an  affirmative  defense  it  was  alleged  that  one  Phin- 
eas  Banning,  in  February,  1866,  made  application  to  the 
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State  under  an  act  of  its  legislature  for  the  disposition 
of  state  lands  to  purchase  the  lands  in  controversy;  that 
he  possessed  the  qualifications  to  apply  to  purchase  the 
lands  and  on  February  15,  1866,  did  apply  to  purchase 
them  under  an  act  of  the  legislature  providing  for  then* 
sale  approved  April  27,  1863,  and  in  conformity  to  his 
application  and  the  provisions  of  §  7  of  that  act  caused  a 
survey  of  the  lands  to  be  made  and  a  plat  and  field  notes 
thereof  to  be  completed  by  the  county  surveyor  of  Los 
Angeles  County  and  paid  a  large  sum  of  money  to  such 
surveyor  April  2,  1866,  for  legal  fees;  that  he  caused  a 
copy  of  his  application  and  affidavit  to  be  filed  In  the 
office  of  the  surveyor  general  of  the  State  February  15, 
1866;  that  on  said  date  he  subscribed  the  oath  required  by 
§  28  of  the  act  of  1863  and  complied  with  §  29;  that  by 
reason  of  such  proceedings  he  acquired  the  title  to  the 
lands  and  a  contract  was  created  between  him  and  the 
State  whereby  the  State  agreed  to  sell  him  the  lands  upon 
the  terms  provided  in  the  act  of  1863.  That  he  complied 
with  all  other  provisions  of  the  act  and  of  other  acts, 
and  that  a  patent  was  duly  issued  to  him  and  th^  title 
thereby  conveyed  to  him  and  by  him  conveyed  to  defend- 
ants. That  the  State  by  this  action  is  attempting  to 
impair  the  obligation  of  the  contract  between  the  State 
and  Banning  in  violation  of  Article  I,  §  10,  of  the  Con- 
stitution of  the  United  States. 

That  subsequently  other  applications  were  made  to 
purchase  other  lands  in  the  vicinity  of  location  No.  57 
which  overlapped  and  conflicted  with'  that  maiie  by  Ban- 
ning; that  one  of  said  applicants,  to-wit,  one  William 
McFadden,  made  a  demand  upon  the  surveyor  general 
of  the  State  that  in  pursuance  of  §  3413  of  tlie  Political 
Code  of  the  State  the  contest  between  the  applicants  be 
referred  to  the  proper  court  for  judicial  determination 
of  the  question  as  to  which  of  the  applicants  was  entitled 
to  a  pat^t  from  the  State.    That  in  accordance  with 
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the  requests  the  surveyor  general  referred  the  contest 
to  the  District  Court  of  tiie  Seventeenth  Judicial  District 
of  the  State  in  and  for  the  County  of  Los  Angeles  and 
in  pursuance  tiiereof  McFadden  commenced  an  action 
against  Banning  and  certain  other  parties  and  it  was 
therein  adjudged  that  Banning  was  jentitled  to  purchase 
and  to  have  a  patent  issued  to  him  and  that  Banning  was 
entitled  to  the  approval  of  his  survey  and  application 
as  to  all  of  the  lands  described  in  his  amendatory  ap- 
plication of  January  2,  1878,  except  a  certain  described 
tract,  and  was  entitled  to  comply  with  the  further  pro- 
visions of  the  law  to  purchase  and  receive  a  patent 
therefor. 

That  Banning,  on  Aprfl  5,  1880,  paid  the  first  install- 
ment on  the  purchase  price  of  the  land,  and,  on  April  10, 

1880,  a  certificate  of  purchase  was  issued  to  him  whereby 
it  was  certified  that  he  had  in  all  respects  complied  with 
the  law  and  was  entitled  to  receive  a  patent;  that  subse- 
quently, on  December  14,  1881,  another  certificate  was 
issued  certifying  that  full  payment*  had  been  made  to 
the  State  and  that  the  decree  of  the  court  in  the  contest 
proceedings  had  been  fully  complied  with  and  that  he 
was  entitled  to  a  patent,  and  thereafter  on  December  16, 

1881,  a  patent  was  duly  issued-  in  accordance  with  the 
certificate  and  the  decree  of  the  District  Court  and  duly 
recorded  in  the .  oflSce  pf  the  recorder  of  Los  Angeles 
County. 

That  the  defendimts  have  succeeded  to  the  rights  of 
Banning  and  have  become  vested  with  a  fee  simple  title 
to  the  lands  paramoimt  to  the  claim  of  the  State  or  of 
any  person;  that  the  State  is  estopped  by  the  judgment 
of  the  District  Coiirt  and  the  proceedings  from  claiming 
any  right,  title  or  interiest  in  them  or  any  of  than  and 
that  the  patent  and  proceedings  are  a  bar  to  the  claim 
of  the  State  or  of  any  one. 

As  a  third  defense  §§  312,  315,  316,  317,  318  and  319 
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of  the  Code  of  Procedure  of  the  State  were  pleaded  as  a 
bar  to  the  action. 

The  trial  court  found  to  be  true  the  allegations  of  the 
State  as  to  the  character  of  the  lands,  their  location  within 
the  inner  harbor  of  San  Pedro,  and  that,  since  1870,  they 
have  been  within  two  miles  of  the  city  of  San  Pedro  and 
Wilmington,  being  partly  within  the  limits  of  those  cities. 

The  court  also  foimd  the  fact  of  the  application  of 
Banning  as  alleged,  the  conflict  with  McFadden,  its  refer- 
ence to  the  District  Court  for  decision,  the  decision  and 
judgment  rendered  and  the  subsequent  proceedings  had, 
the  payment  of  the  purchase  price  of  the  lands  and  the 
issue  of  patent  to  Banning.  It  further  found  that  the' 
patent  was  void,  that  no  title  vested  thereby  to  any  land 
below  ordinary  high  tide,  that  the  State  was  not  estopped 
by  the  judgment  or  the  subsequent  proceedings  and  that 
they  did  not  bar  the  claims  of  the  State,  nor  constitute 
an  adjudication  of  the  matters  in  controversy  against 
the  State  or  debar  it  from  prosecuting  this  action.  The 
court  also  decided  against  the  bar  of  the  sections  of  the 
Code  of  Procedure. 

From  these  findings  the  court  concluded  and  decreed 
that  the  State  was  the  owner  of  the  lands  and  that  the 
defendants  had  not  nor  had  either  of  them  any  estate  or 
title  in  them.  A  motion  for  new  trial  was  made  and  denied 
and  on  appeal  the  Supreme  Court  aSirmed  the  judgment 
and  order  denying  the  new  trial. 

There  is  no  dispute  about  the  facts.  Banning  complied 
with  the  act  of  1863  and  subsequent  acts  concerning  the 
sale  of  the  lands  and  acquired  title  if  they  had  the  efficacy 
to  convey  it  or  were  not  suspended  in  their  operation  by- 
subsequent  legislation  and  by  the  constitution  of  the 
State  adopted  in  1879.^    The  Supreme  Court  denied  in 

^  ''No  individual,  partnership,  or  corporation,  claiming  or  possessing 
the  frontage  or  tidal  lands  of  a  harbor,  bay,  inlet,  estuary,  or  other 
navigable  water  in  this  State,  shall  be  permitted  to  exclude  the  right 
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some  respects  such  efficacy  and  decided  that  all  of  the 
right  of  Banning  to  acquire  title  to  the  lands  was  taken 
away  by  the  constitution  of  1879,  and  the  legislation  to 
which  we  Shall  presently  refer. 

We  need  not  encumber  th^  opinion  with  a  detail  of  the 
statutes.  It  is  conceded  and  the  Supreme  Court  has 
decided  that  title  could  be  acquired  to  the  tide  lands  of 
the  State  imder  the  act  of  1863,  and  it  is  conceded  that 
Banning  proceeded  regularly  under  that  statute  and  ac- 
quired the  title  if  other  statutes  or  the  constitution  of 
1879  did  not  intervene  to  prevent.  It  is  upon  the  efficacy 
of  the  later  statutes  and  the  constitution  that  the  ques- 
tions in  the  case  depend. 

The  specLlc  contention  of  plaintiflfs  in  error  is  that  by 
the  appUcation  to  purchase  the  lands  under  the  act  of 
1863,  the  expenditiu^e  of  money  in  accordance  with  its 
provisions  for  a  survey  of  the  lands,  the  statute  of  1868 
and  the  Political  Code,  and  the  judgment  in  the  Mc- 
Fadden  contest,  a  contract  between  Banning  and  the  State 
was  made  which  the  constitution  of  1879  or  subsequent 
statutes  could  not  impair. 

The  opposing  contention  is  that  no  inviolable  right  of 
purchase  vested  in  Banning  or  contract  occurred  until 
the  payment  by  him  of  the  purchase  price  of  the  lands 
and  that  such  payment  was  after  the  adoption  of  the 
constitution  and  legislation  withdrawing  the  lands  from 
sale.  In  other  words,  that  the  lands  were  withdrawn  from 
sale  before  any  right  became  consuFumated. 

of  way  to  sach  water  whenever  it  is  required  for  any  public  purppee,  nor 
to  destroy  or  obstruct  the  free  navigation  of  such  water;  and  the  legis- 
lature shall  enact  such  laws  as  will  give  the  most  liberal  construction  to 
this  provision,  so  that  access  to  the  navigable  waters  of  this  State  shall 
be  always  attainable  for  the  people  thereof."    Article  XV,  §  2,  p.  37. 

The  constitution  of  the  State  has  special  relevancy  in  regard  to  con- 
tentions not  before  us.  We  refer  to  and  insert  it  only  for  the  sake  of 
completeness,  it  being  referred  to  throughout  the  argument. 
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Some  dates  are  necessary  to  be  given:  Banning's  appli- 
cation was  made  in  February,  1866.  It  was  allowal  to 
repose  without  attention  imtil  the  contest  initiated  by 
McFadden  in  April,  1878,  on  account  of  McFadden's 
application  that  overlapped  and  conflicted  with  Ban- 
ning's.  Judgment  was  entereii  in  this  contest  Novem- 
ber 26,  1879.  This  judgment  decided  Banning's  to  be 
the  prior  right.  He  made  a  first  pa}rment  on  the  lands 
March  5, 1880.  The  certificate  was  issued  April  10, 1880, 
and  a  patent  executed  December  16, 1881.  The  constitu- 
tion was  adopted  in  1879,  as  we  have  seen.  And  further, 
in  1872,  the  town  of  Wilmington  was  incorporated,  and 
the  Suoreme  Coiul;  held  that  by  an  act  passed  April  4, 
1870,  all  lands  within  two  miles  of  "  'any  town  or  village ' "' 
(Statutes  of  186^70,  §877)  were  excluded  from  sale. 
This  provision  was  repeated  in  the  Political  Code  of  1872, 
§  3488,  p.  532.  The  act  of  incorporation  of  Wihnirigton 
was  repealed  in  1887  (Stats.  1887,  108,  109)  but  the 
coiul;  said,  "If  in  point  of  law  Wilmington  was  an  incor- 
porated town  during  the  interval  between  the  passage 
and  repeal  of  the  law,  then  all  proceedings  to  purchase 
the  lands  in  question  taken  in  that  interval  would  be 
invalid  with  respect  to  land  within  the  two-mile  limit." 
This  being  the  law,  and  the  lands  lying  withm  two  miles 
of  the  limits  of  Wilmington  as  incorporated  by  the 
act  of  1872,  the  court  said,  "the  patent  is  void  and 
all  claims  of  any  of  the  defendants  thereunder  are 
invaUd." 

We  accept  this  construction  of  the  act  incorporating 
Wilmington  and  the  effect  of  the  act  of  April  4,  1870,  and 
of  §  3488  of  the  Political  Code  and  the  exclusion  thereby 
of  tide  lands  within  two  miles  of  Wilmington  from  sale; 
and  we  are  brought  to  the  short  point  of  the  effect  of  the 
application  and  proceedings  under  it  by  the  payment  of 
the  first  installment  of  the  purchase  price  of  the  lands 
and  the  other  acts  relied  on,  whether  they  consununated 
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a  contract  between  the  State  and  Banning  protected  by 
the  Constitution  of  the  United  States. 

To  support  such  conclusion  plaintiffs  in  error  cite 
McConnaughy  v.  Pennoyer,  43  Fed.  Rep.  196,  in  which 
Judg^  Deady  expressed  the  view  of  an  Oregon  statute 
which  offered  the  lands  of  that  State  for  sale  that. such 
an  application  was  "a  written  acceptance  of  the  offer  of 
the  State,  in  relation  to  the  land  of  the  State  described 
therein,"  and  they  cite  the  same  case  in  this  court  (140 
U.  S.  1,  18),  where  that  view  was  pronounced  forcible 
and  might  have  been  conclusive  but  for  the  opposing  con- 
sideration that  suggested  itself  that  the  bare  application 
itself  imaccompanied  by  the  payment  of  any  considera- 
tion partook  of  the  nature  of  a  preemption  claim  under 
the  laws  of  the  United  Statte,  with  reference  to  which  it 
had  been  held  that  the  occupancy  and  improvement  of 
the  land  by  the  settler  and  the  filing  of  the  declaratory 
statement  of  such  fact  conferred  no  vested  right  as  against 
the  Government  of  the  United  States  until  all  of  the  pre- 
liminary steps  prescribed  by  law,  including  the  payment 
of  the  price,  were  complied  with.  Yoseraite  VaUey  Case, 
15  Wall.  77,  and  Frishie  v.  Whitney,  9  Wall.  187,  were 
cited.  The  court  found  it  imnecessary  to  determine  be^ 
tween  those  views. 

The  cited  cases  were  approved  in  CampbeU  v.  Wade, 
132  U.  S.  34,  37,  38,  and  their  principle  applied  to  statutes 
of  the  State  of  Texas,  one  offering  land  for  sale  and  the 
other  withdrawing  it  before  the  performance  of  the  condi- 
tions which  gave  a  right  of  purchase.  These  conditions 
were  an  application  to  the  surveyor  of  the  county  in  which 
the  land  was  situated  to  survey  the  land  and  within  sixty 
days  after  survey  to  file  it  in  the  General  Land  OflBce. 
Within  sixty  days  after  such  filing,  it  was  provided  by  the 
statute,  it  i^ould  be  the  right  of  the  applicant  to  pay  the 
purchase  money  and  upon  doing  so  to  receive  patent  for 
the  land.     '^But  for  this  declaration  of  the  act,"  this 
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court  said,  by  Mr.  Justice  Field  (p.  37)  "we  might  doubt 
whether  a  right  to  purchase  could  be  considered  as  con- 
ferred by  the  mere  survey  so  as  to  bind  the  State." 

Considering  the  same  statute  in  Telfener  v.  Russ,  145 
U.  S.  522,  532,  it  was  said  that  the  right  was  ''designated 
in  the  decision  of  the  Supreme  Court  of  the  State  as  a 
vested  right  that  could  not  be  defeated  by  subsequent 
legislation." 

Plaintiffs  in  error  cite  Nor.  Pac.  Ry.  v.  DeLdcy^  174 
U.  S.  622,  as  in  some  way  nnxiifying  the  doctrine  of  the 
Yoaemibe  VaUey  Case  and  of  Frisbie  v.  Whitney.  That 
case  involved  the  question  whether  a  claim  of  pregmption 
had  under  the  circumstances  stated  in  the  oase  so  far 
attached  to  the  land  in  controversy  that  it  did  not  pass 
under  a  grant  to  the  railroad  company  as  land  to  which 
the  United  States  had  ''full  title,  not  reserved,  sold, 
granted  or  otherwise  appropriated,  and  free  from  preemp- 
tion, or  other  claims  or  rights."  It  was  held  to  have  so 
passed;  in  other  words,  that  the  claim  had  not  attached 
to  the  land,  DeLacy  not  having  performed  the  conditions 
of  its  preemption.  The  case  has  no  value  in  the  solution 
of  the  questions  presented  by  the  case  at  bar.  Nor  have 
the  other  cases  cited  by  plaintiffs  in  error  for  the  proposi- 
tion that  an  offer  made  by  a  State,  though  no  particular 
person  be  designated,  and  accepted,  constitutes  a  contract 
which  will  be  protected  by  the  Federal  Constitution.  The 
proposition  in  its  generality  may  be  admitted.  Its  illus- 
tration and  application  in  the  cited  cases  it  would  pro- 
tract this  opinion  unnecessarily  to  detail.  It  is  enou^  to 
say  that  the  cases  are  not  apposite.  The  offer  and  ac- 
ceptance must  have  the  characteristics  of  a  bargain,  must 
be  conventional  counterparts,  as  in  the  cited  cases,  and 
of  which  we  may  say  generally  franchises  were  offered 
on  one  part  and  accepted  on  the  other  by  the  undertaking 
of  works  costly  to  construct  and  costly  to  maintain  and 
from  which  the  pubhc  derived  great  benefit. 
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But  even  in  such  case  it  was  pointed  out  in  Wisconsin 
&  Michigan  Ry.  v.  Powers,  191  U.  S.  379,  386,  that  the 
offer  of  a  State  does  not  necessarily  imply  a  contract. 
It  may  be  of  encouragement  merely,  ''holding  out  a  hope 
but  not  amounting  to  a  covenant."  The  oflTer  of  the 
State  was  an  exemption  from  taxation,  and  the  asserted 
acceptance  of  the  offer  which  was  said  to  consummate  a 
contract  was  the  building  of  a  railroad,  and  it  was  ob- 
served that  the  ''building  and  operating  of  the  railroad 
was  a  suflScient  detriment  or  change  of  position  to  con- 
stitute a  consideration  if  the  other  elements  were  present. 
But  the  other  elements  are  that  the  promise  and  the 
detiiment  are  the  cbnventional  inducements  each  for  the 
oth^.  No  matter  what  the  actual  motive  may  have 
been,,  by  the  express  or  hnplied  tenns  of  the  supposed 
contract,  th^  promise  and  consideration  must  purport 
to  be  the  motive  each  for  the  other,  in  whole  or  at  least 
in  part.  It  is  Hot  enough  that  the  promise  induces  the 
detriment  or  that  the  detriment  induces  the  promise  if  the 
other  half  is  wanting.''  The  ^'offer"  and  "acceptance"  we 
held  not  to  constitute  a  contract.  This  comment  is  appli- 
cable to  the  case  at  bar,  and  the  Supreme  Court  of  the  State 
has  decided,  as  we  shall  presently  see,  that  the  filing  of  the 
application  does  not  constitute  a  binding  contract  upon 
the  part  of  the  applicant  and  the  State. 

But  plaintiffs  in  error  say  that  this  court  is  not  bound, 
against  the  invocation  of  the  contract  clause  df  the  Con- 
stitution of  the  United  States,  by  the  decision  of  the 
Supr^ne  Court  of  the  State  of  California  as  to  the  con- 
struction and  effect  of  the  act  of  1863  and  subsequent 
legislation  supplementing  its  provisions.  Louisiana  R.  A 
N.  Co.  V.  New  Orleans,  235  U,  S.  164;  Neu)  York  Electric 
Lines  v.  Empire  City  Co.,  235  U.  S.  179.  And  they  insist 
that  the  language  of  the  act  explicitly  offered  the  lands 
for  sale,  which  offer  woa  accepted  by  Banning  through 
his  application,  the  oath  taken  by  him  and  tne  expendi- 
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tures  made  by  him,  and  that  this  construction  has  sup- 
porting strength  from  the  judicial  contest  authorized  by 
the  act  and  that  the  judgment  rendered  in  such  contest 
was  effective  not  only  against  the  losing  contestant  but 
against  the  State  as  well. 

If  we  apply  the  analogy  of  the  preemption  laws  we  shall 
have  to  reject  immediately  the  contention  based  on  the 
proceedings  aside  from  the  judgment  rendered  upon  a 
conflict  of  applications,  and  against  the  asserted  effept 
of  such  j|udgment  we  have  also  the  analogy  of  a  conflict 
of  claims  under  the  mining  laws  of  the  United  States. 
In  other  words,  the  State  made  an  offer  to  sell,  which 
might  have  been  perfected  into  an  inviolable  right,  and 
provided  for  a  contest  of  conflicting  claims,  not  as  against 
itself,  but  as  to  the  rights  of  the  contending  parties.  The 
rightful  claimant  being  determined  and  his  right  of  pur- 
chase perfected,  the  State  is  theh  bound  by  its  offer  and 
is  then  and  not  until  then  precluded  from  legislation 
withdrawing  it.  And  the  right  of  purchase  is  perfected 
only^y  the  payment  of  some  installment  of  the  purchase 
price  of  the  land.  It  is  only  then  that  the  State  has  re- 
ceived anything  of  value  from  the  applicant.  What  he 
has  done  prior,  the  expenditures  he  has  made,  are  but  the 
qualifications  to  become  a  purchaser,  not  binding  him  to 
proceed,  nor  binding  the  State  to  wait  for  that  which  may 
never  be  done  before  it  determines  on  other  uses  or  dis- 
position of  the  lands.  And  to  wait  might  mean  serious 
embarrassment.  We  have  seen  in  the  case  at  bar  that 
Banning  applied  first  in  1866.  His  application  was  per- 
mitted to  repose  in  the  files  of  the  county  or  state  ofiioers 
until  1878,  when  activity  upon  it  was  provoked  by  another 
application. 

Plaintiffs  in  eiror  have  been  unable  to  cite  a  single 
decision  in  sanction  of  their  contiention.  The  Supreme 
Court  refers  to  one  {Hinckley  v.  Fowler,  43  California,  56, 
63),  decided  in  1872,  as  possibly  being  urged  to  support  it 
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If  we  may  venture  to  express  our  understanding  of  that 
case  we  should  say  that  it  is  seriously  disputable  if  it  so 
decides.  However,  the  court  said  that  the  case,  so  far  as 
it  announced  such  view,  that  is,  *'so  far  as  it  announces 
the  rule  that  the  filing  of  the  application  creates  a  contract 
binding  on  the  state  before  any  part  of  the  price  is  paid, 
must  be  considered  as  overruled  by  the  later  decisions." 
Messenger  \.  Kingsbury ,  158  Calijfomia,  611,  615,  and  cases 
cited.  Also  Polk  v.  Sleeper,  158  California,  632.  And  these 
cases  have  become  rule^  of  property  and  factors  in  decision 
— ^indeed,  would  determine  it,  even  if  we  had  doubt  of  the 
construction  of  the  applicable  statutes,  under  the  ruling  of 
Burgess  v.  Seligman,  107  U.  S.  20,  and  many  subsequent 
cases. 

A  somewhat  confused  contention  is  made  that  by  the 
act  of  March  28,  1868,  and  under  the  Political  Code  the 
rights  of  plaintiffs  in  error  were  preserved,  and  yet  it 
seems  to  be  contended  that,  though  both  act  and  code 
contain  a  provision  excluding  from  their  operation  tide 
lands  within  two  miles  of  any  town  or  village,  such  provi- 
sion is  not  applicable  to  lands  theretofore  applied  for. 
The  contentions  we  may  suppose  were  rejected  by  the 
Supreme  Court.  And  plaintiffs  in  error  say  that  a  decision 
either  way  "cannot  affect  their  ''prior  contention,  that  a 
binding  contract  of  sale  was  created  by  the  acceptance 
of  the  State's  offer,  through  the  filing  in  1866  of  the  appli- 
cation to  purchase  under  the  act  ^  of  1863."  Further 
discussion  of  the  contentions  is  therefore  unnecessary. 
Nor  is  further  discussion  of  the  effect  of  the  judgment 
in  the  contest  proceedings  necessary.  If  by  the  incorpora- 
tion of  Wilmington  in  1872  the  act  of  April,  1870,  and  the 
Political  Code  of  1872  which  excluded  all  tide  lands  within 
two  miles  of  Wilmington  became  effective,  the  lands  were 
withdrawn  from  sale  and  plaintiffs  in  error  could  have 
acquired  no  rights  by  proceedings  subsequent  to  such 
incorporation.    This,  we  have  seen,  was  the  judgment  of 
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the  Supreme  CJourt  of  the  State.  The  court  had  decided 
in  prior  cases  that  the  State  was  not  a  party  to  the  contest 
{Cunningham  v.  Crowley,  51  California,  128, 133) ;  that  the 
contest  decided  only  the  rights  of  the  opposing  parties 
{Berry  v.  Cammet,  44  California,  347;  PoUc  v.  Sleeper, 
supra). 

The  judgment  undoubtedly  is  conclusive  between  the 
parties,  determines  their  rights,  as  between  themselves, 
and  establishes  the  privil^e  to  purchase  the  lands  ac- 
quired by  the  prior  application,  even  against  the  State 
"«o  long  as  the  statute  remained  in  force,'^  to  use  the  lan- 
guage of  Hinckley  v.  Fowler,  supra.  This  explanation 
may  be  given  of  all  the  cases  cited  by  plaintiffs  in  error 
upon  the  effect  of  the  judgment.*  As  long  as  the  statute 
existed,  rights  could  be  acquired  under  it.  Upon  its 
repeal  or  limitation  such  opportunity  was  taken  away. 

Judgment  affirmed. 


CARNEGIE  STEEL  COMPANY  v.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLADtfS. 
No.  171.    Argued  Jaouaiy  21,  1916.— Decided  February  21,  1916. 

Ability  to  perform  a  contract  is  of  its  very  essenee,  and  delay  resulting 
from  absence  of  such  ability  is  not  due  to  unavoidable  causes  such 
as  fires,  storms,  labor  strikes,  actions  of  the  United  States,  etc., 
as  enumerated  in  the  contract  involved  in  this  action. 

The  fact  that  a  contractor  engaging  to  deliver  armor  plate  of  specified 
qualifications  as  to  thickness,  hardness,  etc.,  was  delayed  by  un* 

*  Cadierque  v.  Dwranj  49  Oalifomia,  356;  Chrislman  v.  Brainerdj  51 
California,  .534;  Wright  v.  Laugenpur,  66  Califoraia,  280;  Dillon  v. 
Salaude,  ^  Califomia,  267;  Cuahing  v.  Kedar,  68  California,  473; 
Garfield  v.  Wilson,  74  California,  175;  Anthony  v.  Jihtm,  83  California, 
296,  299-300;  GoW6crflr  v.  Thampson,  96  Califomia,  117. 
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foreseen  difficulties  in  the  then  new  art  of  manufacturing  does  not 
excuse  performance  if  such  delays  were  not  within  the  excepted 
reasons  for  delay. 
49  Ct.  CI.  391,  affirmed. 

The  facts^  which  involve  the  construction  of  a  contract 
for  armor  plate  with  the  United  States  and  the  right  of 
the  contractor  to  recover  sums  withheld  for  delay  in 
completion  of  the  contract,  are  stated  in  the  opinion. 

Mr.  James  H.  Hayden  for  appellant.: 

The  company  was  not  chargeable  with  the  delay  that 
occurred  in  the  delivery  of  the  armor  or  liable  for  the  sum 
that  the  United  States  deducted  as  Uquidated  damages. 

The  first  proviso  in  article  8  of  the  contract  cannot  be 
so  interpreted  as  to  allow  the  Department  to  refuse  to 
pay  the  sum  in  dispute. 

The  contract  was  drawn  by  the  Bureau  of  Ordnance, 
and  any  language  of  doubtful  meaning  contained  in  it 
should  be  given  an  interpretation  favorable  to  the  com- 
pany, rather  than  one  favorable  to  the  Ordnance  Depart- 
ment. Noanan  v.  Bradley ,  9  Wall.  394,  citing  Mayer  v. 
Isaac,  6  Mees.  &  W.  612;  Garrison  v.  United  States,  7 
Wall.  668;  Orient  Ins.  Co.  v.  Wright,  1  Wall.  456. 

The  proviso  relates  to  the  forfeiture  by  the  company  of 
part  of  the  smn  that  the  Department  agreed  to  pay  for 
the  armor  actually  furnished.  Clauses  of  contracts  and 
of  statutes  relating  to  forfeitiu"e  invariably  receive  the 
one  of  two  or  more  possible  interpretations  which  is  most 
favorable  to  the  party  against  whom  the  forefeiture  is 
asserted.  PhUa.,  Wilm.  &  Bolt.  R.  R.  v.  Howard,  13 
How.  307,  340;  N.  Y.  Indians  y.  United  States,  170  U.  S. 
1,  25. 

Even  in  cases  gfowing  out  of  contracts  of  the  United 
States,  a  penal  clause,  or  one  providing  for  the  deduction 
of  liquidated  damages,  is  not  to  be  given  a  Uberal  construc- 
tion in  favor  of  the  Government. 
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Where  the  meanmg  of  an  instrumeiit  or  statute  is  ob- 
scure and  the  language  employed  is  a  proper  subject  for 
interpretation,  courts  will  give  effect  to  every  provision 
and  word  and  will  not  treat  any  part  of  it  as  meaningless 
or  nugatory,  unless  its  provisions  are  in  such  hopeless 
conflict  they  cannot  be  reconciled.  Philadelphia  y.  River 
Front  R.  R.,  133  Pa.  St.  134. 

The  proviso  does  not  purport  to  be  complete  in  itself 
and  on  its  face  bears  evidence  of  its  incompleteness.  The 
doctrine  "expressio  unius  est  exclusio  alterius"  is  not  td 
be  followed  in  determining  the  true  intent  and  meaning 
of  a  proviso  of  this  nature.  United  States  v.  Barnes,  222 
U.  S.  513. 

If  the  law  required  a  strict,  and  literal  construction  of 
the  proviso  in  question,  instead  of  the  reverse,  it  would 
not  justify  the  interpretation  that  the  court  placed  upon 
it,  for  as  we  have  seen,  that  is  neither  strict  or  literal,  biit 
really  a  distortion  of  the  proviso. 

The  court's  interpretation  cannot  be  defended  on  the 
ground  that  it  was  reasonable,  for  it  was  not.  Minis  v. 
United  States,  15  Pet.  423;  White  v.  United  States,  191 
U.  S.  545;  Weiss  v.  Swift,  36  Pa.  Sup.  376. 

The  Ordnance  Department  and  the  accounting  officers, 
and  the  court  also,  proceeded  with  the  idea  that  the  pro- 
viso was  a  fit  subject  for  the  application  of  the  maxim 
''expressio  unius  est  exclusio  alterius.''  But  in  the  present 
instance  the  facts  were  not  such  as  £b  warrant  an  attempt 
to  apply  it. 

The  delay  in  this  case  should  be  classed  as  an  unavoid- 
able cause,  within  the  meaning  of  the  provision  in  the  con- 
tract. Broom's  Leg.  Max.,  8th  ed.,  506;  Id.,  515;  Id., 
7th  ed.,  589. 

This  is  not  a  case  for  the  application  of  the  doctrine  of 
ejusdem  generis.  United  States  v.  MescaU,  215  U.  S.  26; 
Chic.,  Mil  &c.  Ry.  v.  Hoyt,  149  V.  S.  1,  14;  Endlich, 
Inter.  Stat.,  §  112;  McReynolds  vT People,  230rillmois,  623} 
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.  26  Am.  &  Eng.  Enc.  Law^  2d  ed.^  p.  610;  Brown  v.  Carbin, 
40  Minnesota,  508. 

Delay  in  the  performance  of  a  contract  may  result  from 
a  cause,  which,  though  unavoidable,  and  unavoidable  in 
the  sense  in  which  that  term  is  used  in  the  contract,  would 
not  render  performance  impossible. 

The  credit  allowed  by  the  Chief  of  Ordnance  for  delay 
caused  by  act  of  the  United  States  did  not  bar  the  com- 
pany from  asserting  in  court  its  right  to  further  credit  for 
the  cause  assigned  or  for  any  other  cause  of  delay  on  ac- 
count of  which  the  Chief  of  Ordnance  refused  to  allow 
any.  credit,  supposing  that  he  was  not  authorized  to  do  so. 
Milne  v.  United  States,  45  Ct.  Cls.  314, 321,  doe&not  apply, 
and  see  Gegiaw  v.  Uhl,  239  U.  S.  3. 

Mr.  Assistant  Attorney  Generol  Huston  Thompson  for 
the  United  States: 

The  causes  of  delay  indicated  in  the  contract  did  not 
include  ignorance  or  lack  of  scientific  knowledge  on  the 
part  of  appellant.  The  kind  of  delay  excusable  was  one 
which  must  have  arisen  from  some  cause  having  no  essen- 
tial relation  to  the  contract  but  as  evidenced  by  the 
descriptive  words  therein. 

An  obstacle,  merely  because  it  was  unforeseen,  does 
not  bring  a  delay  resulting  therefrom  within  the  cat^ory 
of  delays,  such  as  are  causedl^y  the  act  of  God,  strikes,  etc. 

If  unexpected  impedunents  he  in  the  way,  and  a  loss 
must  ensue,  the  loss  must  fall  where  the  contract  places 
it.  If  the  parties  have  made  no  provision  for  a  dispensa- 
tion, the  rule  of  law  gives  none.  It  does  not  allow  a  con- 
tract fairly  made^  to  be  annulled,  and  it  does  not  permit 
to  be  interpolated  what  the  parties  themselyes  have  not 
stipulated.  HantKom.y.  Qainn,  69  Pac.  Rep.  817;  The 
Harriman,  9  Wall.  161;  Railroad  v.  Smith,  21  Wall.  256; 
Smoot  V.  United  States,  15  Wall.  36,  46;  JacksonidUe  &c. 
Ry.  V.  Hooper,  160  U.  S.  614,  527;  Simpson  v.  United 
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States,  172  U.  S.  372;  United  Stales  v.  Gleason,  175  U.  S. 
588,  602;  SaUerlee  v,  UnUed  States,  30  Ct.  CIs.  31,  33,  50; 
Rawe  V.  Peabody,  93  N.  E.  Rep.  604;  Marsh  v.  Johnston, 
109  N.  Y.  Supp.  1104;  LanUard  v.  Clyde,  142  N.  Y.  456; 
BujB^alo  Co,  V.  Bdlevue  Co.,  165  N.  Y.  247;  Chicago  R.  R.  v. 
Sawyer,  69  Illinois,  285;  Beach  on  Modem  Law  of  Con- 
tracts, §  217;  CShitty  on  CJontracts,  272;  Day  v.  United 
States,  48  CtCh.  128. 

Since  the  delay  did  not  come  within  the  descriptive 
terms  of  the  contract  relative  to  the  causes  for  which 
delays  would  be  excusable  the  lower  court  was  right. 

Mr.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

Petition  in  the  CJourt  of  Claims  for  the  recovery  of 
$8,595.35,  alleged  to  be  due  claimant  as  a  balance  of  the 
price  of  armor  plate  furnished  the  Government  under  a 
contract  between  it  and  claimant. 

The  contract  is  an  elaborate  one  and  by  it  claimant 
engaged  to  manufacture  for  the  Ordnance  Department 
armor  plates  of  a  certain  designated  thickness  in  con- 
formity with  instructions,  specifications  and  drawings 
attached  to  and  made  a  part  of  the  contract.  And  claim- 
ant agreed  to  provide  certain  of  the  18-inch  plates  for 
the  purpose  of  Uie  ballistic  test  prescribed  by  the  specifica- 
tions, and  that  such  plates  when  subjected  to  the  ballistic 
test  should  fulfill  certaiQ  requirements  set  forth  in  the 
specifications.  The  dates  of  delivery  were  to  be  on  or 
before  Septembelr  7,  1911,  and  November  7,  19il,  and 
the  place  of  delivery  the  Bethlehem  Steel  Company, 
South  Bethlehem,  Pennsylvania. 

The  Government  engaged  to  i:eceive  the  plates  when 
manufactured,  tested  and  approved  as  provided,  and 
make  payment  for  them  in  installments  from  time  to 
time  as  the  manufacture  of  the  armor  and  material  pro- 
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gressed  and  after  delivery.  In  the  event  of  the  claimant 
failmg  to  prosecute  the  manufacture  of  the  armor  and 
material  properly  or  to  complete  delivery  on  or  before  the 
dates  named  in  the  contract/ the  Chief  of  Ordnance  might 
complete  SMck  manufacture  at  the  expense  of  claimant, 
'  charging  it  with  the  cost  thereof  in  excess  of  the  contract 
price;  "or  else  (2)  waive  the  time  limit  named  in  the 
contract  and  permit  the  claimant  lo  complete  the  de- 
livery of  the  armor  and  material  within  a  reasonable 
time,  and  thereupon  deduct  from  the  sum  stipulated 
to  be  paid  the  claimant  for  all  of  the  armor  and  loaterial, 
as  liquidated  damages,  a  sum  equal  to  one-thirtieth  of  one 
per  centum  of  the  contract  price  of  all  armor  and  material 
remaining  undelivered  on  November  7, 1911,  for  each  day  of 
delay  in  its  delivery;  Provided,  however,  that  in  computing 
the  amount  of  any  duch  deduction,  the  claimant  should 
be  given  credit  for  delajrs  occurring  during  the  performance 
of  the  contract,  which  the  Chief  of  Ordnance  might  de- 
termine to  have  been  due  'to  unavoidable  causes,  such 
as  fires>  storms,  labor  strikes,  actions  of  the  United  States 
and  so  forth,'  and  that  the  date  of  completion  of  the  de- 
livery, for  the  purposes  of  the  final  settlement  between 
the  parties,  should  be  a  date  to  be  ascertained  by  de- 
ducting, from  the  whole  period  between  the  signing  of 
the  contract  and  the  date  of  the  actual  deliveiy ,  all  delays 
which  were  found  to  have  been  due  to  unavoidable  causes.'^ 

It  is  alleged  that  claimant  encountered  difiiculties 
which  were  unforeseen  by  both  parties  when  the  contract 
was  made,  and  were  th^x  unforeseeable,  and  in  conse- 
quence thereof  the  delivery  of  the  armor  and  pertaining 
material  was  delayed  unavoidably. 

That  prior  to  the  manufactmre  of  the  armor  no  face- 
hardened  armor  18  inches  in  thickness  had  been  manu- 
factured in  this  or  any  foreign  country  and  no  information 
with  respect  to  the  process  or  processes  to  be  employed 
in  its  manufacture  was  obtainable. 
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That  for  the  purpose  of  learning  what  manner  of  treat- 
ment or  face-hardening  process  should  be  applied  to  the 
18-inch  plates^  and  in  order  that  they  might  attain  the 
highest  degree  of  eflSciency  possible  and  meet  all  the  re- 
quirements of  the  specifications,  claimant  completed  one  of 
the  plates,  appljdng  to  it  a  treatment  or  face-hardening 
process  deduced  from  the  formula  which  claimant  and 
every  other  manuf prCturer  of  armor  plate  in  this  and  every 
foreign  country  had  followed  in  the  manufactiu^  of  armor 
plate  and  which  was  recognized  by  authorities  on  the 
subject  as  the  one  which  would  give  the  best  re- 
sults. 

That  upon  its  completion  the  plate  was,  on  April  19, 
1911,  subjected  to  the  ballistic  test  and  it  met  the  re- 
quirements of  the  specifications.  Thereupon  claimant 
proceeded  to  complete  all  of  the  plates,  certain  of  which 
were  selected  for  the  purpose  of  the  ballistic  test  and  failed 
to  fulfill  the  requirements  of  the  specifications.  Other 
plates  were  selected  and  failed.  Thereupon  claimant, 
with  all  due  diligence  and  dispatch,  made  or  caused  to  be 
made  by  metallurgical  experts  exhaustive  tests  and  ex- 
periments, and  it  was  ascertained  that  in  order  to  pass 
the  test  required  by  the  Ordnance  Department  the  plates 
must  possess  certain  metallurgical  qualities  or  conditions 
which,  up  to  that  time,  were  unknown  to  any  one  and 
the  necessity  for  which  was  not  foreseeable  when  the 
contract  was  made.  In  conducting  the  test  it  was  neces- 
sary to  use  plates  of  full  size  and  the  tests  were  conducted 
with  all  due  diligence  and  dispatch.  From  the  plates  thus 
tested  the  Ordnance  Department  selected  a  third  plate 
which  was  tested  January  19  and  24,  1912,  and  was  found 
to  fulfill  the  requirements  of  the  specifications.  Claimant 
in  due  course  finished  all  of  the  plates  which  the  contract 
called  for  and  they  were  approved  and  delivered  as  in  the 
manner  prescribed. 

It  is  alleged  that  by  reason  of  the  circumstances  de- 
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tailed  there  were  delays  in  the  deliv^  of  the  plates  and 
that  the  delays  were  due  to  causes  which  were  unavoidable 
within  the  meaning  of  the  contract. 

On  accojLint  of  the  delays,  however,  the  Ordnance  De- 
partment proposed  to  deduct  from  the  contract  price 
of  the  armor  and  pertaining  material  the  sum  of  $8,598.15 
as  liquidated  damages  on  account  of  a  portion  of  the  delay* 
Claimant  made  protest,  asserting  that  the  delays  wdre 
due  to  causes  provided  for  in  articles  4  and  8  of  the  con- 
tract. 

By  article  4  it  was  provided  that  in  case  of  failure  of 
claimant  to  deliver  any  or  all  of  the  armor  contracted 
for  there  would  be  deducted  from  any  payment  to  be 
made  to  claimant  1/30  of  1%  of  the  contract  price  of  all 
of  the  armor  remaining  undelivered  for  each  and  every 
day  of  delay  in  the  completion  of  the  contract,  not,  how- 
ever, by  way  of  penalty  but  as  liquidated  damages. 

It  was,  however,  provided  in  article  8  of  the  contract 
that  the  Chief  of  Ordnance  in  case  of  delay  in  the  delivery 
of  the  armor  as  provided  in  article  1  of  the  contract,  in- 
stead of  completing  the  manufacture  or  delivery  of  the 
material  at  the  expense  of  claimant,  might  waive  the 
time  lunit  and  deduct  from  any  payment  due  or  to  be- 
come due  the  liquidated  damages,  if  any,  provided  for  in 
article  4:  ^^  Provided ,  however,  that  in  making  final  settle- 
ment based  upon  the  date  of  completion  of  the  delivery, 
the  party  of  the  first  part  [claimant]  shall  receive  credit  * 
for  such  delays  occurring  during  the  performance  of  the 
contract  as  the  Chief  of  Ordnance  may  idetermine  to 
have  been  due  to  unavoidable  causes,  such  as  fires,  storms, 
labor  strikes,  action  of  the  United  States,  etc.,  and  the 
date  of  completion  shall  be  considered  for  the  purposes 
of  final  settlement  as  the  date  of  the  actual  completion 
of  the  delivery  less  the  delays  due  to  unavoidable  causes; 
hut  none  of  the  above  causes  shall^  constitute  a  basis  for 
an  action  against  the  United  States  for  damages." 
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The  Government  filed  a  demurrer  to  the  petition.  It 
was  sustained  as  to  $7,564.08  of  the  amount  sued  for  and 
overruled  as  to  $1,031.08.  The  damages  on  account  of 
delay  to  the  amount  of  the  latter  sum  the  court  found  was 
due  to  the  Govenmient's  delay.  The  other  sum,  that  is 
$7,564.08,  the  court  attributed  to  the  claunant,  the  court 
saying,  through  Chief  Justice  Campbell,  that  "the  diffi- 
culties under  which  claimant  labored  were  not  due  to 
'unavoidable  causes'  within  the  meaning  of  those  terms  in 
the  contract  and,  though  imforeseen,  did  not  render  the 
performance  impossible;"  and  added:  ''The  court  cannot 
make  a  different  contract  from  that  which  the  parties 
made  for  themselves.  The  Harrimanj  9  Wall.  161,  172; 
Sun  Printing  &  Publishing  Ass'n  v.  MoorCy  183  XJ.  S. 
642;  SaUerlee's  Case,  30  Ct.  Cis.  31;  Pacific  Hardware  Co. 
V.  United  Stales,  48  Ct.  Cls.  399." 

It  will  be  observed  that  the  point  in  the  case  is  a  short 
one.  It  is  whether  the  causes  of  delay  allied  in  the  peti- 
tion were  unavoidable  or  were  of  the  character  described 
in  the  contract,  that  is,  "such  as  fires,  storms,  labor  strikes, 
action  of  the  United  States,  etc."  The  contention  that 
the  alleged  causes  can  be  assigned  to  such  cat^ory  creates 
some  surprise.  It  would  seem  that  the  very  essence  of  the 
promise  of  a  contract  to  deliver  articles  is  ability  to  pro- 
cure or  make  them.  But  claimant  sa}^  its  ignorance  was 
not  pecuUar,  that  it  was  shared  by  the  world  and  no  one 
knew  that  the  process  adequate  to  produce  14-inch  armor 
plate  would  not  produce  18-inch  armor  plate.  Yet  claim- 
ant shows  that  its  own  experiments  demonstrated  the 
inadequacy  of  the  accepted  formula.  A  successful  process 
was  therefore  foreseeable  and  discoverable.  And  it  would 
seem  to  have  been  an  obvious  prudence  to  have  preceded 
manufactiu^,  if  not  engagement,  by  experiment  rather 
than  risk  failure  and  delay  and  their  consequent  pen- 
alties by  extending  an  old  formula  to  a  new  con- 
dition. 
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But  even  if  this  cannot  be  asserted,  the  case  falls  within 
The  HarrimaUy  supra,  where  it  is  said  that  ''the  principle 
deducible  from  the  authorities  is  that  if  what  is  agreed  to 
be  done  is  possible  and  lawful,  it  must  be  done.  Difficulty 
or  improbability  of  accomplishing  the  undertaking  will 
not  avail  defendant.  It  must  be  shown  that  the  thing 
cannot  by  .any  means  be  effected.  Nothing  short  of  this 
will  excuse  performance." 

And  it  was  held  in  Sun  Printing  Ass'n  v.  Moore,  mpra^ 
that  "it  was  a  well-settled  rule  of  law- that  if  a  party  by 
his  contract  charges  himself  with  an  obligation  possible  to 
be  performed,  he  must  make  it  good,  unless  its  perform- 
ance is  rendered  impossible  by  the  act  of  God,  the  law  or 
the  other  party.  Unforeseen  difficulties,  however  great, 
will  not  excuse  him."  Cases  were  cited,  and  it  was 
said  the  principle  was  sustained  by  many  adjudica- 
tions. 

It  was  said,  however,  in  The  Harriman,  9  Wall.  161, 172, 
that  ''the  answer  to  the  objection  of  hardship  in  all  such 
cases  is  that  -it  might  have  been  guarded  against  by  a 
proper  stipulation,"  and  such  a  stipulation  is  relied  on  in 
the  case  at  b&i*.  Ignorance  of  the  scientific  process  neces^ 
sary  for  face-hardening  18-incli  armor  plate  is  asserted  to 
be  an  unavoidable  cause  of  the  character  of  the  enumera- 
tion of  article  8  of  the  contract,  that  is,  "such  as  fiires, 
stomas,  labor  strikes,  action  of  the  United  States,  etc." 
The  contention  is  that  it  is  the  same  "genus  or  kind," 
because  (1)  it  was  not  foreseeable  wnen  the  contract  was 
made;  (2)  was  not  the  result  of  any  act  or  neglect  on  the 
part  of  claimant;  (3)  was  not  a  cause  the  company  could 
prevent.  What  we  have  already  said  answers  these  con- 
tentions. Ability  to  perform  a  contract  is  of  its  very 
essence.  It  would  have  no  sense  or  incentive,  no  assur- 
ance of  fulfillment,  otherwise;  and  a  delay  resulting  from 
the  absence  of  such  ability  is  not  of  the  same  kind  enumer- 
ated in  the  contract— is  not  a  cause  extraneous  to  it  and 
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independent  of  the  engagements  and  ^ertions  of  the 
parties. 

JtulgmerU  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in  the  consider- 
atbn  and  decision  of  this  case. 


KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY 
V.  GUARDIAN  TRUST  COMPANY. 

APPEAL  FROM  THE   CIRCUIT  COURT  OP  APPEAI^  FOR  THE 
EIGHTH   CIRCUIT. 

No.  85.   Argued  December  13,  14,  15,  1915.— Decided  Febniaiy  21, 1916. 

A  reorganization  scheme  adopted  upon  the  foreclosure  of  a  mortgage 
of  a  railroad  company  and  a  purchase  tiiereunder  which  provides 
substantially  for  the  stockholders  of  the  company,  but  which  makes 
inadequate  provision  for  its  unsecured  creditors,  cannot  be  sustained; 
and  in  this  case,  held,  that  the  purchaser  was  chargeable  with  such 
unsecured  debts.    Northern  Pacific  Ry.  v.  Boyd,  228  U.  S.  482. 

One  owning  both  stock  and  floating  debt  of  a  company  whose  property 
is  under  foreclosure  and  who  assents  to  a  scheme  of  reorganization 
which  does  not  on  its  face  show  that  it  unduly  provides  for  the  stock- 
holders and  does  not  adequately  provide  for  the  unsecured  creditors 
is  not  precluded  from  subsequently  claiming  that  for  such  reason 
the  property  is  still  chargeable  after  the  sale  with  his  unsecured 
debt. 

On  the  facts  of  this  case,  hdd^  that  the  party  attacking  a  reorganiza- 
tion schemeas  not  adequately  protectmg  unsecured  creditors  while 
providing  for  stockholders  was  not  barred  by  laches. 

Even  though  reorganization  schemes  must  be  framed  so  as  to^duce 
parties  interested  to  come  in  and  furnish  fresh  money,  and  courts 
should  avoid  artificial  scruples  in  considering  such  arrangements, 
substantial  justice  must  be  done  and  well  settled  rules  of  equity 
must  not  be  transgressed. 

210  Fed.  Rep.  696,  affirmed. 
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240  U.  S.  Argument  for  Appellants. 

The  facts,  which  involve  the  Validity  of  a  scheme  of 
reorganization  adopted  upon  the  foreclosure  of  a  rail- 
road company  and  a  purchase  of  the  same  which  provided 
for  the  stockholders  but  left  its  unsecured  creditors 
inadequately  provided  for,  are  stated  in  the  opinion. 

Mr.  S»  W.  Moore  and  Mr.  Samuel  Untermyer  for.  ap- 
pellants: 

The  plan  of  reorganization  is  binding  upon  the  Trust 
Company  because  it  actively  participated  in  the  plan  and 
greatly  benefited  by  it  in  the  exchange  of  its  own  secxnities 
in  the  old  companies  for  those  of  the  Southern  Company. 
Equity  will  not  permit  the  Trust  Company  to  retain  the 
b^iefits  of  the  plan  and  at  the  same  time  attack  it  as  fraud- 
ulent.  It  cannot  claim  both  imder  and  against  the  plan; 

The  application  of  the  doctrine  of  "quafii-estpppel" 
or  of  estoppel  by  the  acceptance  of  benefits  is  fatal  to  any 
right  of  recovery  on  the  part  of  the  Trust .  Company. 
Compton  V.  Jessup,  167  U.  S.  1;  Daniek  v.  Teamey^  12 
Otto,  415;  Farmers'  Bank  v.  Oroves,  12  Howard,  51 ;  Gaddes 
V.  Pawtucket  Institutimf  80  Atl.  R^.  415;  Inter.  Con- 
tracting Co.  V.  Larrumt,  165  U.  S.  303;  Lay  v.  Alston,  172 
Fed.  Rep.  90;  North  Chicago  R.  R.  v.  Chicago  "traction  Co., 
150  Fed.  Rep.  612,  626;  Post  v.  Beacon  Co.,  84  Fed.  Rep. 
371;  Sage  v.  Finney,  135  S.  W.  Rep.  996;  Seminole  Se- 
curities Co.  V.  Southern  Ins.  Co.,  182  Fed.  Rep.  85;  State  v. 
Bank,  95  N.  W.  Rep.  1116;  .Shackleton  v.  Baggaley,  170 
Fed.  Rep.  57,  59;  Toujers  v.  African  Tug€o.,  L.  R.  1  Ch. 
1904,  558;  United  States  v.  Hodson,  10  Wall.  395;  United 
States  v!  Morse,  218  U.  S.  493;  Winslow  v.  Railroad,  208 
U.  S.  59;  Wormser  v.  Metropolitan  St.  Ry.,  76  N.  E.  R^. 
1036. 

The  doctrine  of  equitable  election  is  a  complete  bar 
to  a  recovery  by  the  Trust  Company.  CodringUm  v. 
Lindsay,  8  I.  R.  Ch.  App.  578,  587;  Merchants'  Bank  v. 
Sexton,  228  U.  S.  634. 
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The  doctrine  of  equitable  estoppel  is  also  a  oomplete 
bar  to  a  recovery  by  the  Trust  Company.  Bank  v. 
Heckmarif  148  Indiana,  490;  Canton  Co.  v.  Boiling  MUL^ 
156  Fed.  Rep.  321;  Farmers'  Trust  Co.  v.  Railway  Co., 
120  Fed.  Rep.  1006;  Fiske  v.  Carr,  20  Maine,  301;  Qutz- 
toeiler  v.  Lackman,  23  Missouri,  168;  Jacobs  v.  Lumber  Co., 
16  S.  W.  R^.  236;  Jessup  v.  Hvlse,  21  N.  Y.  168;  Kahn  v. 
Peter,  16  So.  Rep.  624;  Matthews  v.  Murchison,  16  Fed. 
Rep.  691;  Mitchell  v.  Mitchell,  61  Atl.  Rep.  670;  OZZiwcr 
V.  ifin^,  8  De  G.,  M.  &  G.  110;  Perisho  v.  Perisho,  71 
111.  App.  222;  Rapalee  v.  Stewart,  27  N.  Y.  310;  Reagan 
V.  Fir««  National  Bank,  61  N.  E.  Rep.  676;  Richards  v. 
TFAife,  7  Minnesota,  346;  Sndih  v.  -E?«pj/,  9  N.  J.  Eq.  160; 
Symmes  v.  Z/nion  Trust  Co.,  60  Fed.  Rep.  830;  Thompson 
V.  Cohen,  127  Missouri,  215;  Fose  v.  Cowdrey,  49  N.  Y. 
336. 

Under  the  rule  of  the  B<yyd  Case,  228  U.  S.  482,  the 
Trust  Company  is  not  entitled  to  recover. 

The  Trust  Company  is  barred  from  a  recovery  in  this 
action  by  its  covenant  that  it  would  not  hold  the  new  com* 
pany  for  the  debts  of  any  of  the  old  ones.  C,  R.  /.  cfe  P. 
By.  y.  Howard,  7  Wall.  392;  L.  N.  A.  &  C.  Ry.  v.  LauismUe 
Trustee.,  174  U.  S.  674;  MediU  v.  Snyder,  68  Pac.  Rep. 
962;  Nor.  Pac.  Ry.  v.  Boyd,  228  U.  S.  482;  Stone  v. 
Cook,  179  Missouri,  534;  Young  v.  Young ^  27  Atl.  Rep. 
627. 

The  mortgage  indebtedness  of  the  Belt  Company  was 
$1,000,000.  It  was  sold  at  foreclosure  sale  for  $1,000,000, 
which  the  master,  found  was  the  fair  maij^et  value  at  that 
time.  Under  these  circumstances,  the  Trust  Company, 
as  a  creditor  of  the  Belt  Company,  has  not  been  injured 
and  has  no  right  to  complain. 

A  resulting  trust  was  created  in  favor  of  the  Railway 
Companies  paying  for  the  properties  deeded  to  the  Cen- 
tral Company,  and  this  equitable  interest  passed  under  the 
after-acquired  property  clauses  of  their  mortgage.    The 
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Central  Company  acquired  the  properties  subject  to  this 
trusty  and  the  interest  of  its  stockholders  was  likewise 
subject  thereto.  The  Trust  Conapany  acquired  the  stock 
of  the  Central  Con^pany  with  a  knowledge  of  these  facts, 
and  its  equities,  therefore,  are  subordinate  to  those  of  the 
Southern  Company.  Albright  v.  Oyster,  140  U.  S.  493; 
Augusta  Rd.  Co.  v.  Kittel,  52  Fed.  Rep.  63;  Bear  Lake 
Irrigation  Co.  v.  Garland,  164  U.  S.  1, 15;  Central  Trust  Co. 
V.  Kneeland,  138  U.  S.  414;  Condit  v.  Maxwell,  142  Mis- 
souri, 266;  Dude  v.  Ford,  138  U.  S.  587;  Farmers'  Trust  Co. 
V.  Denver  R.  R.,  126  Fed.  Rep.  46;  Guaranty  Trust  Co.  v. 
AOaniic  &c.  R.  R.,  138  Fed.  Rep.  617;  Lauter  v.  Trust  Co., 
85  Fed.  Rep.  894-903;  McGourkey  v.  Toledo  R.  Co.,  146 
U.  S.  536;  New  England  Water  Works  v.  Farmers'  Loan 
&  Trust  Co.,  136  Fed.  Rep.  521;  Osbam  v.  Perkins,  122 
Fed.  Rep.  127,  131;  Sanford  v.  Loan  Societu,  80  Fed. 
Rep.  54;  Toledo,  Delphos  &c.  R.  R.  v.  Hamilton,  134  U.  S. 
296;  Wade  v.  Chicago  R.  R.,  149  U.  S.  327;  Wade  v.  Se- 
welli  56  Fed.  Rep.  129;  Watson  v.  Bonfils,  116  Fed.  Rep. 
157. 

Even  if  it  should  be  held  that  the  Trust  Company  has  a 
right  of  recovery,  it  should  be  limited  to  such  equitable 
terms  as  in  the  opinion  of  the  court  should  have  been 
offered  at  the  time  of  the  reorganization. 

Theire  was  no  exception  to  the  Master's  report  in  the 
court  below  challenging  the  correctness  of  his  finding  that 
the  Southern  Company  w:as  not  liable  for  the  floating  in- 
debtedness of  the  Belt  Company.  The  decision  of  the 
Court  of  Appeals  that  such  finding  can  be  reviewed  in  an 
appellate  court  in  the  absence  of  exceptions  is  in  conflict 
with  the  decisions  of  the  courts  of  appeal  of  other  circuits 
and  with  the  rulings  of  this  court.  Brockett  v.  Brockett, 
3  How.  692;  Bums  v.  Rosenstein,  135  U.  S.  449;  New 
Orleans  v.  Fisher,  91  Fed.  Rep.  574;  Columbus  R.  R.  Ap- 
peals, 109  Fed.  Rep.  117,  2U9;  Coghlan  v.  Souih  Car.  R. 
Co.,  142  U.  S.  101,  115;  McMicken  y.  Perrin,  18  How. 
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504, 587;  Medskerv,  Bonebrake,  108  U.  S.  66,  72;  Provident 
Trust  Co.  V.  Camden  Ry.,  177  Fed.  Rep.  854,  859;  Sanford 
V.  Embry,  151  Fed.  Rep.  977,  982;  Sheffield  Ry.  v.  Gordon, 
151  ^J.  S.  285,  290;  Story  v.  Livingston,  13  Pet.  359,  366; 
17  Enc.  PL  &  Prac.  1047;  2  Foster's  Federal  Practice, 
§315;  TopUffy.  Topliff,  145  U.  S.  156;  2  Street  on  Fed. 
Eq.  Prac,  §§  1476,  1486. 

The  action  of  the  Court  of  Appeals  is  final  so  that  an 
application  for  certiorari  at  this  time  is  not  premature. 
Beasley  v.  Tex.  &  Pac.  Ry.  Co.,  191  U.  S.  492;  Denver  v. 
N.  Y.  Trust  Co.,  229  U.  S.  132,  Harriman  v.  Nor.  Securities 
Co.,  197  U.  S.  244;  MerrtU  v.  National  Bank,  172  U.  S. 
131. 

Mr.  Frederick  W.  Lehmann  and  Mr.  George  H.  English, 
Jr,  with  whom  Mr.  Edward  P.  Gates  and  Mr.  Walter  C 
Clephane  were  on  the  brief,  for  appellee: 

The  property  of  the  Belt  Company  was  a  trust  fund  to 
which  the  creditors  were  entitled  in  priority  to  the  stock- 
holders. Central  Imp.  Co.  v.  Cambria  Co.,  201  Fed.  Rep. 
811;  Same  v.  Same,  210  Fed.  Rep.  696;  North.  Pac.  Ry.  v. 
Boyd,  228  U.  S.  482. 

The  amount  bid  at  the  foreclosure  sale  of  the  Belt 
property  was  no  evidence  of  its  value.  Investment  Regis-- 
tryy.C.dk  M.  E.  R.  Co.,  212  Fed.  Rep.  504;  North  Pac. 
Ry.  V.  Boyd,  228  U.  S.  482;  §  8,  Art.  12,  Const.  Missouri; 
§  962,  Rev.  Stat.  Missouri,  1899;  Shickle  v.  Watts,  94 
Missoiiri,  410;  Moffii  v.  Hereford,  132  Missouri,  513; 
LouisviUe  Trust  Co.  v.  LouisviUe  Ry.,  174  U.  S.  674. 

The  plan  of  reorganization  provided  for  the  pajrment 
of  the  debts  of  the  old  companies. 

The  estimate  as  to  the  floating  debt  was  not  intended 
as  a  limitation  upon  the  amount  to  be  paid  under  the 
plan. 

The  provision  for  the  pajon^nt  of  debts  made  by  the 
>  plan  was  not  limited  by  the  interests  of  the  bondholders. 
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There  waa  no  exclusion  of  creditors  who  were  also  bond- 
holders  and  stockholders. 

All  the  creditors  save  the  Trust  Company  were  paid 
and  the  Trust  Company  was  paid  in  part. 

The  Trust  Company  was  entitled  to  enforce  the  provi- 
sions of  the  plan  as  a  contract  made  for  its  benefit.  Second 
National  Bank  v.  Grand  Lodge,  98  U.  S.  123;  Johns  v. 
Wilson,  180  U.  S.  440;  §  1729,  Rev.  Stat.  Missouri,  1909; 
Meyer  v.  LoweU,  44  Missoiui,  328;  Beattie  Mfg.  Co.  v. 
Ctorib,  208  Ibid.  89. 

Th&re  was  no  covenant  by  the  Trust  Company  that  it 
would  not  hold  the  new  company  for  any  of  the  debts  of 
the  old.  Webster  v.  Im.  Co.,  53  Oh.  St.  558;  Hobbs  v. 
McLean,  117  U.  S.  567;  United  States  v.  Cent.  Pac.  Ry., 
118  U.  S.  235;  Noonan  v.  Bradley,  9  WaU.  394. 

The  Trust  C<Mnpany  was  not  barred  as  a  creditor  by 
participating  in  the  plan  as  bondholder  and  stockholder. 

The  Southern  Company  was  liable  as  being  a  consolida- 
tion of  the  old  companies.  See  §  1059,  Rev.  Stat,  of  Mis- 
souri, 1899;  Leavenworth  County  v.  Railroad,  134  U.  S. 
688;  State  ex  rel.  v.  Lesueur,  145  Missouri,  594;  Wells  v. 
Electric  Co.,  108  Mo.  App.  607;  Barrie  v.  United  Railways, 
138  Mo.  App.  557;  Johnson  v.  United  Railways,  247 
Missouri,  326 ;  C.  S.  F.  &  C.  Ry.  v.  Ashling,  160  Illmois,  373 ; 
Shadford  v.  Detroit  Ry.,  130  Michigan,  300. 

The.  "Equitable  Tains  of  Recovery"  now  suggested 
by  the  Southern  Company  are  very  inequitable. 

The  lands  of  the  Central  Improvement  Company  did 
not  pass  under  the  after  acquired  property  clause  of  the 
Belt  mortgage.  Hunvpkreys  v.  McKissock,  140  U.  S.  304; 
Pardee  v.  Aldridge,  189  U.  S.  429;  Smith  v.  McCuUough, 
104  U.  S.  25;  Railroad  v.  Cqffin,  50  Connecticut,  150;  Dens- 
more  V.  Railroad,  12  Wisconsin,  649. 

Even  thou^  the  exception  to  the  Master's  report  did 
not  formally  and  directly  challenge  the  correctness  of  his 
finding,  which  was  one  of  law,  that  the  Southern  Company 
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was  not  liable  for  indebtedness  of  the  Belt  Company, 
none  the  less  in  the  circumstances  of  the  case  it  was  com- 
petent and  proper  for  the  court  to  consider  and  determine 
the  question  upon  its  merits.  Guardian  Trust  Co.  v. 
Kansas  City  Southern  Ry.,  201  Fed.  Rep.  8X1;  Central 
Imp.  Co.  V.  Cambria  Co.,  210  Fed.  Rep.  696;  Sheffield  Ry. 
V.  Gordon,  151  U.  S.  285;  17  Enc.  PL  and  Prac.  1048;  2 
Daniel  Chanc.  PL  and  Prac.  1314;  Himley  v.  Rose,  6 
Cranch,  313;  Burke  v.  Davis,  81  Fed.  Rep.  907;  CeUviQid 
Mfg.  Co.  V.  Cellulite  Mfg.  Co.,  40  Fed.  Rep.  476;  Gordon  v. 
Lewis,  2  Sumner,  143;  Brooks  v.  Robinson,  54  Mississippi, 
272;  Haymond  v.  Murphy,  65  W.  Va.  616;  Webster  v.  Cod- 
woUader,  133  Kentucky,  500;  Lehman  v.  Powe,  95  Missis- 
sippi, 446;  Von  Phalen  v.  Winterbotham,  203  Illinois,  202. 
There  is  no  reason  of  law,  policy  or  morals  for  preferring 
stockholders  to  general  creditors  in  the  reorganization  of 
railroad  properties*. 

Mr.  Harry  S.  Mecartney,  with  whom  Mr.  Newell  H. 
Clapp  was  on  the  brief  for  intervening  stockholders. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  in  which  the  Circuit 
Court  of  Appeals  decided  that  the  Guardian  Trust  Com- 
pany as  an  unsecured  creditor  of  the  Kansas  City  Subur- 
ban Belt  Railroad  Company  was  entitled  to  charge  the 
appellant  for  the  Belt  Company's  debt,  because  the  re- 
organization scheme,  adopted  upon  a  foreclosure  of  a 
mortgage  of  the  Belt  Company's  property  and  a  purchase 
by  the  appellant,  left  the  unsecured  creditors  inadequately 
provided  for  while  it  made  a  considerable  provision  for 
the  stockholders  in  the  Belt  Road.  Guardian  Trust  v. 
Cambria  Steel,  201  Fed.  Rep.  811;  120  C.  C.  A.  121.  210 
Fed.  Rep.  696;  127  C.  C.  A.  184.  See  Nor.  Pac.  Ry.  v. 
Boyd,  228  U.  S.  482. 

The  facts  are  less  complicated  than  the  proceedings  that 
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have  grown  out  of  theofi.  The  Kansas  City,  Pittsburg  and 
Gulf  Raiboad  extended  from  Kansas  City  to  Port  Arthur 
on  the  Gulf  of  Mexico.  It  used  terminals  at  Kansas  City 
belonging  to  the  Bdt  Company  above  mentioned,  and 
companies  in  its  control,  and  at  Port  Arthur  belonging 
to  a  Dock  Company*  All  three  were  mortgaged  and  after 
a  default  on  the  bonds  of  the  Gulf  Company  in  1899  a 
plan  was  made  to  bring  the  road  and  terminals  into  one 
hand.  The  Gulf  Company's  mortgage  was  to  be  fore- 
closed and  a  new  company  formed-which  was  to  exchange 
its  own  .securities  for  the  stock  and  bonds  of  the  Gulf, 
Dock  and  Belt  Complies,  making  a  new  mortgage  to 
raise  the  necessary  funds.  The  Gulf  Company's  mortgage 
was  foreclosed,  the  appellant  Company  was  formed,  issued 
its  new  securities,  and  in.  March  and  April,  1900,  became 
the  owner  of  the  Gulf  road  and  of  most  of  the  stocks  and  . 
bonds  of  the  old  companies  including  the  Belt  Company. 
In  September,  1900,  a  suit  was  begun  to  foreclose  the  Belt 
mortgage,  and  on  December  31,  1901,  it  was  sold  for  the 
amount  of  its  mortgage  to  the  appellant.  The  Court  of 
Appeals  thought  it  plain  that  the  foreclosure  was  part  of 
the  original  plan ;  and  as  it  also  thought  that  the  mortgaged 
property  was  worth  enou^  above  the  mortgage  to  pay  the 
imsecured  creditors,  it  held  that  the  stockholders  when 
receiving  pay  for  their  stock  were  receiving  it  in  substance 
as  the  proceeds  of  a  transaction  that  removed  all  property 
of  the  Belt  Company  from  its  unsecured  creditors'  reach. 
The  Appellant  was  the  principal  holder  of  the  Belt  Com- 
pany stock,  as  well  as  the  purchaser  of  its  property  with 
notice  of  the  outstanding  debts,  and  therefore  was  de- 
^x-eed  to  pay  the  Trust  Company's  claim. 

The  proceedings  began  with  a  creditors'  bill  by  the 
Cambria  Sted  Company  against  the  Belt  Company  and 
the  Guardian  Trust  Company  to  prevent  the  latter  from 
selling  securities  held  by  it  for  an  alleged  debt  of  the  Belt 
Compf^ny,  the  bill  denying  the  debt.     The  Court  of 
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Appeals  thought  that  this  suit  was  really  a  suit  of  the 
appellant.  The  Cambria  Steel  Company  has  disappeared 
and  the  proceedings  have  been  carried  on  by  the  Belt 
Company,  the  instrument  of  the  appellant,  and  later  by 
the  appellant,  intervening  in  the  suit,  and  all  charging 
that  the  Trust  Company  was  indebted  to  the  Belt.  The 
Trust  Company,  on  the  other  hand,  asserted  its  rights 
and  prayed  judgment  for  its  debt  in  its  answer  to  the 
Belt,  although  it  failed  to  insert  a  similar  prayer  in  its 
answer  to  appellant.  The  ground  of  the  appellant's  in- 
tervention was  that  the  Belt  mortgage  covered  after- 
acquired  property,  so  that  it  was  entitled  to  the  securities 
in  the  Trust  Company's  hands  unless  the  Trust  Company 
could  make  good  its  claim.  On  the  other  hand  the  decree 
foreclosing  the  Belt  mortgage  expressly  left  open  the  right 
of  the  Trust  Company  to  contend  that  the  appellant  was 
bound  to  pay  the  Belt  Company's  unsecured  debts. 

The  appellant  attacks  the  conclusion  of  the  Circuit 
Court  of  Appeals  upon  several  grounds.  In  the  ficBt  place 
it  contends  that  the  Trust  Company  is  bound  by  the 
plan  because  it  was  a  party  to  it,  exchanged  its  own  Belt 
Company  stock  in  pursuance  of  it,  was  a  depositary 
under  it  and  used  all  its  influence  to  induce  other  stock- 
holders and  bondholders  to  come  in.  It  asserts  that  the 
plans  contained  an  express  covenant  not  to  hold  the  new 
company  liable  for  the  debts  of  the  old  one.  It  also  asserts 
that  the  property  was  not  worth  more  than  the  mortgage. 
We  will  consider  these  and  some  subordinate  matters  in  turn. 

The  plan  presented  elaborate  estimates  of  the  funds 
required.  One  item  was  ' '  For  present  stock  [of  the  Kansas 
City  Suburban  Belt  Railroad  Company]  one-quarter  of 
a  share  of  new  preferred  stock  aJid  three-quarters  of  a 
share  of  new  conunon  stock  of  the  company  as  reorganized 
for  each  share  of  the  present  stock  of  those  who  may 
deposit  thereunder."  The  Trust  Company  exchanged 
its  stock  and  it  is  said  that  by  its  retention  of  this  bendit 
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it  has  precluded  itself  from  claiming  its  debt.  But  the 
plan  also  stated  at  the  outset  as  one  of  the  results  to  be 
attained;  "The  payment  of  the  floating  debt  and  the 
existing  Car  Trust  obligations/'  and  at  a  later  point  it 
allowed  for  payment  of  floating  debts,  $475,000,  to  come 
from  proceeds  of  the  sale  of  first  mortgage  bonds  and 
preferred  stock  and  payment  of  $10  per  share  by  partici- 
pating stockholders.  It  is  true  that  the  estimate  turned 
out  to  be  much  too  sipall,  but  the  plan  did  not  on  its  face 
give  notice  of  an  intent  to  prefer  the  Belt  stockholders  to 
its  creditors,  and  therefore  the  Trust  Company  by  assent- 
ing to  it  and  exchanging  stock  under  it  lost  no  rights. 
What  has  happened  is  that,  owing  perhaps  to  unexpected 
difficulties,  the  plan  has  not  been  carried  out.  The  appel- 
lant has  no  ground  for  complaining  that  the  Trust  Com- 
pany has  not  tendered  back  its  stock,  which  it  took  before 
the  foreclosure  of  the  Belt  Road  was  begun. 

But  it  is  said  that  the  Trust  Company  covenanted  not 
to  assert  its  claim  because  the  agreement  provided  that 
'no  right  is  conferred,  nor  any  trust,  liability  or  obligation 
(except  .  .  .)  is  created  by  this  agreement  or  the 
plan,  or  is  assmned  hereunder,  or  by  or  for  any  new  com- 
pany in  favor  of  any  bondholder  or  any  other  creditor 
or  any  holder  of  any  claims  whatsoever  against  the  said 
companies,  .  .  .  with  respect  to  any  property  ac- 
quired by  piux^hase  at  any  foreclosure  sale/  It  appears 
to  us  that  argument  cannot  make  plainer  the  meaning 
of  these  words.  They  exclude  an  obligation  arising  from 
the  instrument  but  neither  purport  to  nor  could  exclude 
rights  of  creditors  founded  on  the  facts  to  which  we  have 
referred.  Those  rights  were  untouched  and  none  the  less 
that  this  particular  creditor  became  a  party  to  the  agree- 
ment because  of*  ita  other  interests  that  were  concerned. 
We  may  remark  in  this  connection  that  we  are  equally 
unable  to  find  in  the  plan  a  contract  in  favor  of  the  Trust 
Company  as  an  unsecured  creditor.    The  plan  sets  out  a 
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general  scheme  that  it  was  hoped  would  be  worked  out,  but 
its  nature,  the  words  quoted,  and  the  authority  ^ven  to 
the  committee  for  carrying  out  the  plan  to  modify  it  and 
to  use  their  discretion  all  are  inconsistent  with  the  notion 
of  a  promise  that  all  unsecured  debts  should  be  paid. 

As  the  claim  of  the  Trust  Company  was  put  by  the 
Court  of  Appeals  upon  the  equitable  right  of  creditors 
to  be  preferred  to  stockholders  against  the  property  of  a 
debtor  corporation,  it  is  essential  to  inquire  whether  the 
appellant  received  any  such  property,  that  is  whether  it 
got  by  the  foreclosure  more  than  enough  to  satisfy  the 
mortgage,  which  was  a  paramount  lien*  The  Master 
foimd,  as  he  expressed  it,  in  the  absence  of  proof  to  the 
contrary,  that  the  amount  for  which  the  property  was 
sold,  $1,000,000,  the  amount  of  the  mortgage,  was  its 
fair  market  value.  Although  the  evidence  was  not  re- 
ported the  Circuit  Court  of  Appeals  was  of  opinion  that  it 
sufficiently  appeared  that  there  was  a  valuable  equity. 
The  argument  for  the  appellant  assumes  that  the  different 
conclusion  was  reached  while  leaving  the  Master's  finding 
to  stand.  But  the  decision  rather  lays  that  finding  on 
one  side  upon  considerations  that  may  be  summed  up  in 
a  few  words.  The  allowance  made  for  the  Belt  Company's 
bonds  shows  that  they  were  regarded  as  well  secured. 
The  stockholders  of  the  Gulf  Company  in  their  exchange 
paid  ten  dollars  a  share  for  stock  of  the  appellant  received 
by  them.  Therefore  it  must  be  assmned  that  the  stock 
of  the  appellant  was  worth  at  least  that  amount.  There- 
fore the  $4,750,000  of  that  stock  given  for  the  Belt  Com- 
pany's stock  was  worth  at  least  $475,000,  and  probably 
more.  But  the  value  of  this  stock  depended  on  the  value 
of  the  Belt  Company's  property  above  the  mortgage. 
It  appears  to  us  that  while  perhaps  not  justifjring  definite 
figures,  the  reasoning  warrants  the  belief  that  there  was 
an  equity  for  which  the  appellant  must  account. 

The  appellant  urges  that  the  foreclosiue  sale  is  to  be 


Digitized  by 


Google 


KANSAS  CITY  RY.  v.  GUARDIAN  TRUST  CX).    177 
240  U.  S.  Opinion  of  the  Court. 

treated  as  a  distinct  transaction — ^that  after  it  had  become 
the  owner  of  the  greater  part  of  the  bonds  and  stock  of 
the  Belt  Company  it  was  free  to  do  as  it  pleased.  If  it. 
had  simply  kept  the  stock  it  would  have  incurred  no 
liability  to  creditors  of  the  Belt  Company  and  an  inde- 
pendent foreclosure  would  put  it  in  no  worse  place.  But 
the  ownership  of  the  Belt  Road  by  the  new  company 
was  contemplated  from  the  first  and  although  no  fraud 
on  creditors  was  suggested  or  intended  in  the  plan,  still 
the  Court  of  Appeals  was  justified  in  regarding  the  whole 
proceeding  as  one  from  the  start  to  the  close  and  in  throw- 
ing on  the  appellant  the  responsibility  of  so  carrying  it 
out  as  to  avoid  inequitable  results. 

It  is  said  that  the  Trust  Company  is  barred  by  laches: 
ibht  the  appellant  took  possession  on  January  1,  1902, 
and  that  the  Trust  Company  did  not  assert  its  claim 
until  1905  in  this  cause;  that  it  knew  and  was  intimately 
connected  with  every  step  of  the  reorganization  and  was 
silent  at  a  time  when  its  conduct  would  influence  others, 
as  the  successful  assertion  of  its  claim  would  have  de- 
pressed the  market  value  of  the  appellant's  stock  and 
bonds.  But  the  Trust  Company  set  up  its  claim  in  this 
suit  in  answer  to  the  Cambria  bill  on  November  5,  1900. 
The  very  ground  of  the  bill  was  to  prevent  the  Trust 
Company  from  selling  securities  to  satisfy  the  claim  as 
it  had  given  notice  HisA  it  intended  to.  The  company 
tried  to  become  a  party  to  the  Belt  foreclosure  and  did 
succeed  in  saving  its  rights  from  prejudice.  When  later 
the  Belt  Company  and  the  appellants  came  yito  this  suit  it 
set  up  its  clahn  again.  Witiiout  going  into  further  detail 
we  are  of  opinion  that  the  Trust  Company  is  not  barred. 

Some  technical  objecftions  may  be  left  pretty  much 
upon  the  decision  below.  210  Fed.  Rep.  699.  It  is  ob- 
jected that  the^  liability  of  ihe  appellant  is  not  open  be- 
cause the  exception  to  the  Master's  conclusion  against 
it  was  put  upon  other  groxmds  than  tlie  merits,  but  we 
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see  no  reason  to  doubt  that  the  Court  of  Appeals  was  ri^t 
in  thinking  that  justice  would  be  done  by  adopting  the 
course  that  it  did.  So  it  is  said  that  the  appellant  was 
induced  by  the  form  of  the  exceptions  to  forego  reopening 
the  Master's  finding  that  the  Belt  Company  was  indebted 
to  the  Trust  Company.  But  it  is  not  to  be  believed  that 
the  appellant  has  given  up  anything  that  it  thought 
worth  insisting  upon.  210  Fed.  Rep.  700.  So  as  to  the 
absence  of  a  specific  prayer  for  relief  in  the  Trust  Com- 
pany's answer  to  the  appellant's  intervention  in  its  own 
name.  In  short  while  it  is  true  that  reorganization  plans 
often  would  fail  if  the  old  stockholders  could  not  be  in- 
duced to  come  in  and  to  contribute  some  fresh  money, 
and  that  the  necessity  of  such  arrangements  should  lead 
Courts  to  avoid  artificial  scruples,  still  we  are  not  pre- 
piEtred  to  say  that  the  Court  of  Appeals  was  wrong  in  find- 
ing that  there  had  been  a  transgression  of  the  well  settled 
rule  of  equity  in  this  case,  or  that  it  went  further  than  to 
see  that  substantial  justice  should  be  done. 

There  is  a  motion  to  dismiss  upon  which  in  view  of  our 
decision  the  defendant  in  error  would  not  desire  to  insist, 
and  on  the  other  side  a  petition  for  certiorari  in  case  its 
appeal  should  be  dismissed.  In  the  circmnstances  the 
distinctions  become  of  little  importance.  But  the  Cambria 
bill  asserted  a  lien  under  the  judgment  of  a  Federal  court 
and  the  petition  of  the  appellant  asserted  title. under  a 
decree  of  a  Federal  court,  so  that  the  decree  may  be  af- 
firmed upon  the  appeal.  Cooke  v.  Avery ^  147  U.  S.  375. 
Commercial  Publishing  Co.  v.  Beckwilh,  188  U.  S.  567, 
569.  The  case  has  been  so  fully  discussed /^below  that  we 
think  it  unnecessary  to  go  into  further  detail, 

Decree  affirmed. 

The  Chief  Justice  and  Mr.  Justice  Van  Devanter 
are  of  opinion  that  upon  the  findings  of  the  Master  the 
decree  should  be  reversed,  and  therefore  dissent. 
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ISADOR  STRAUS  ET  AL.,  TRADING  AS  R.  H.  MaCY 
&  GO.,  V.  NOTASEME  HOSIERY  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND   CIRCUIT. 

No.  184.    Argued  January  17,  18,  1916.— Decided  February  21,  1916. 

While  one  xising  an  unregistered  design  similar  to  that  adopted  earlier 
by  another  may  be  enjoined  from  further  use  thereof,  he  may  not  be 
charged  with  profits  if  it  appear  that  the  original  imitation  was 
unintentional,  that  no  deceit  or  substitution  of  goods  wa?  accom- 
plished in  fact,"  and  that  no  considerable  part  of  the  business  was 
due  to  his  goods  being  supposed  to  be  those  of  the  earlier  user  of  the 
design. 

One  innocently  adopting  an  unregistered  design  and  continuing  to  use 
the  same  after  notice.,  not  for  the  purpose  of  stealing  the  good  will  of 
the  earlier  user  but  of  preserving  his  own  business,  hddf  in  this  case, 
not  to  be  charged  with  profits  not  shown  to  have  been  obtained  by 
sales  of  articles  supposed  to  be  those  of  the  earlier  user. 

Relief  for  unfair  competition  not  given,  as  the  supposed  unfairness 
consisted  mainly  in  the  use  of  a  device  th^t  the  earlier  user  sought 
to  have  r^stered  but  was  refused. 

215  Fed.  Rep.  361,  reversed  in  part. 

The  facts,  which  involve  questions  of  unfair  coinpetition 
by  using  an  unregistered  trade-mark  adopted  as  a  business 
design  for  hosiery,  are  stated  in  the  opinion. 

Mr.  Edmond  E,  Wise  for  petitioner. 

Mr.  E.  Haywood  Fairbanks,  with  whom  Mr.  James  H. 
Griffin  was  on  the  brief,  for  respondent. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  the  Notaseme  Hosiery 
Company  to  restrain  infringement  of  a  registered  trade- 
mark and  unfair  competition  alleged  to  have  been  prac- 
ticed by  the  petitioners,  and  to  recover  damages  and 
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profits.  The  plaintiflf's  trade-mark,  as  registered,  was  a 
rectangle  with  a  black  band  running  from  the  left  hand 
upper  to  the  right  hand  lower  comer,  the  upper  and  lower 
panels  on  the  two  sides  of  the  l^and  being  printed  in  red. 
As  used,  it  contained  the  word  Notaseme  in  white  script 
upon  the  black  band,  with  the  words  Trade  Mark  in 
sniall  letters  upon  the  white,  and  beneath  the  label  was 
printed  "Reg.  U.  S.  Pat.  OflSce."  In  fact  registration 
had  been  refused  to  the  label  with  the  word  Notaseme 
upon  it,  that  word  being  merely  a  corrupted  description 
of  the  seamless  hosiery  sold.  The  defendants,  among 
other  items  of  a  large  retail  business  in  New  York,  sold 
hose  with  seams,  which  they  advertised  under  the  name 
Iroritex.  After  this  name  had  been  adopted,  in  pursuance 
of  their  request  designs  were  submitted  to  them  and  one 
was  chosen.  It  turned  out  that  this  was  made  by  the 
printer  who  had  made  the  Notaseme  label.  It  also  was 
a  rectangle  with  a  diagonal  black  band  and  red  panels, 
the  band  in  this  case  running  from  the  right  hand  upper 
comer  to  the  left  hand  lower,  and  having  the  word  Irontex 
in  white  script  upon  the  band  and  'The  hose  that — wears 
like  iron'  printed  in  black  upon  the  two  triangles  of  red. 
The  defendants  never  had  seen  or  heard  of  the  plaintiff, 
its  label  or  its  goods  until  November,  1909,  when  they 
were  notified  by  the  plaintiff  that  they  were  infringing 
its  registered  trade-mark.  They  ultimately  stood  upon 
their  rights. 

At  the  original  hearing  in  the  Circuit  Court  it  was  held 
that  the  plaintiff  had  embodied  such  a  misrepresentation 
in  the  trade-mark  as  used  that  it  would  not  be  protected, 
and  that  unfair  dealing  was  not  made  out.  This  decision 
was  reversed  by  the  Circuit  Court  of  Appeals  on  the 
ground  that  although  the  evidence  did  not  show  actual 
deception,  the  label  used  by  the  defendants  so  far  re- 
sembled the  plaintiff's  that  it  would  have  deception  as 
its  natural  result  and  that  the  plaintiff  was  entitled  to 
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relief  whether  the  trade-mark  on  its  label  was  good  or 
bad  as  such.  201  Fed.  Rep.  99.  The  plaintiff  was  al- 
lowed to  recover  profits  from  a  reasonable  time  after  the 
defendants  had  notice  of  the  similarity  of  the  two  designs, 
which  was  put  at  January  1,  1910.  209  Fed.  Rep.  495. 
215  Fed.  Rep.  361.    131  CO.  A.  503. 

We  agree  with  the  Circuit  Court  that  the  plaintiff  is 
not  in  a  position  to  recover  for  an  infringement  of  a  rois- 
tered trade-mark.  The  mark  that  it  i^ised  held  out  to  the 
public  as  registered  in  the  Patent  Oftice  precisely  the  ele- 
ment that  had  been  rejected  there.  It  affirmed  that  the 
authority  of  Uie  United  Stated  had  sanctioned  that  for 
which  that  authority  had  been  refused,  and  by  grasping 
at  too  much  lost  all  so  far  as  this  case  is  concerned.  Hoir 
zapfeTa  Compositions  Co.  v.  Rahtjen's  American  Composi- 
tion Co. J 183  U.  S.  1, 8.  The  liabiUty  of  the  defendant  must 
be  derived  from  unfair  competition  if  it  exists. 

That  it  was  unfair  to  continue  the  use  of  a  label  so 
similar  in  general  character  to  the  plsdntiff's  we  arc  not 
disposed  to  deny.  But  it  does  not  follow  that  the  defend- 
ants are  chargeable  with  profits  as  a  matter  of  course. 
Very  possibly  the  statutory  rule  for  wrongful  use  of  a 
trade-mark  may  be  extended  by  analogy  to  unfair  compe- 
tition in  a  propei^  case.  But  as  the  ground  of  recovery  in 
the  latter  instance  is  that  the  defendant  has  taken  some 
imdue  advantage  of  the  plaintiff's  reputation,  or  that  of 
his  goodS;  and  as  the  nature  and  extent  of  the  wrong  may 
vary  indefinitely,  it  cannot  be  assumed  in  all  cases  that 
the  defendant's  sales  were  due  to  that  alone. 

Ordinarily  imitation  is  enough,  to  imply  that  the  matter 
imitated  is  important  at  least  to  the  sale  of  the  goods. 
But  when  the  similarity  arises  as  the  one  before  us  did, 
it  indicates  nothing,  except  perhaps  the  poverty  of  the 
designer's  invention.  Furthermore  the  defendants'  per^ 
sistence  in  their  use  of  the  design  after  notice  proves  little 
or  nothing  against  them.     They  had  been  advertising 
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their  goods  by  name  and  using  the  design  in^  connection 
with  the  name.  The  natural  interpretation  is  not  that 
they  wimted  to  steal  the  plainti£f's  goodwill  of  which  they 
then  learned  for  the  first  tim^,  but  that  they  wished  to 
preserve  their  own.  When  they  stood  upon  their  rights 
of  course  they  made  themselves  responsible  for  the  con- 
tinued use  of  a  label  that  might  be  held  likely  to  deceive, 
and  if  it  should  be  held  manifestly  to  have  that  tendency, 
they  would  be  chargeable  for  what  in  contemplation  of 
law  was  an  intentional  wrong,  or  a  fraud,  although  the 
case  is  wholly  devoid  of  any  indication  of  an  actual  in- 
tent to  deceive,  or  to  steal  the  reputation  of  the  plaintiff's 
goods;  If  the  defendants'  conduct  was  a  wrong,  as  we 
have  assumed,  it  was  a  wrong  knowingly  committed,  but 
no  further  inference  against  the  defendants  can  be  drawn 
from  the  fact. 

It  seems  a  strong  thing  to  give  relief  on  the  groxmd  of 
unfair  competition  when  the  supposed  unfairness  consists 
mainly  in  the  imitation  of  a  device  that  sought,  obtained 
and  lost  protection  as  a  trade-mark.  If  a  would-be  trade- 
mark loses  its  protection  as  such,  that  means  that  the 
public  has  a  right  to  use  it,  and  it  would  be  strange  to 
bring  the  protection  back  simply  by  giving  it  another 
name.  If  the  red  square  with  the  diagonal  black  band  is 
not  a  trade-mark  it  would  seem  to  be  free  to  the  world. 
See  Flagg  Manufacturing  Co.  v.  Holway,  178  Massachu- 
setts, 83, 91.  Saxlehner  v.  Wagner,  216  U.  S.  375, 380, 381. 
We  assume  that  coupled  with  the  script  upon  the  band 
there  is  sufficient  pictorial  similarity  to  deceive  some 
persons,  but,  unless  we  go  considerably  farther,  to  charge 
the  defendants  with  all  the  profits  would  be  unjust. 

The  question  remains  whether  the  petitioners'  sales 
probably  were  induced  to  any  large  extent  by  confusion 
in  the  mind  of  the  public  between  the  petitioners'  goods 
and  the  plaintiff's.  The  goods  were  different  in  character, 
were  called  by  a  different  name,  were  sold  mainly  in  dif- 
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ferent  places  and  by  parties  not  likely  to  be  mistaken  for 
each  other.  The  petitioners  had  advertised  them  as 
Irontex  since  April,  1908.  Their  business  was  that  of 
retailers  in  the  City  of  New  York  where  they  were  widely 
known.  The  Notasieme  Company's  business  was  whole- 
sale, from  Philadelphia,  starting  with  New  England  and 
the  South.  So  far  as  purchasers  bought  because  the 
petitioners  recommended  the  goods,  or  on  the  strength 
of  the  name,  by  whatever  recomm^ded,  as  distinguished 
from  the  colors  and  figures  of  the  label,  or  from  knowledge 
of  the  specific  article,  or  from  preference  for  full  fashioned 
over  seamless  hose,  or  f^r  any  reason  but  the  inducement 
of  the  red  square,  bar  and  script  supposed  to  indicate  the 
plaintiff's  hose,  the  plaintiff  has  no  claim  on  the  peti- 
tioners' profits. 

There  is  some  indication  that  the  plaintiff's  business 
was  mainly  in  hosiery  for  men,  while  Macy  &  Co.'s  was 
more  than  three-quarters  for  women  aiid  children.  That 
the  name,  which  tjie  defendants  do  not  imitate,  but  on  the 
contrary  exclude  by  using  another  wholly  unlike  it,  was 
thought  more  important  by  the  plaintiff  than  it  now  is 
willing  to  admit,  is  shown  not  only  by  the  use  of  it;  upon 
the  trade-mark  proper,  but  by  the  adoption  of  a  new  name 
for  the  plaintiff  company  to  conform  to  it.  Taking  all 
these  considerations  into  account,  coupled  with  the  ab- 
sence of  evidence  that  any  deceit  or  substitution  was 
accomplished  in  fact,  we  find  it  impossible  to  believe  that 
any  considerable  part  of  the  petitioner's  business  was  due 
to  their  goods  being  supposed  to  be  the  plaintiff's  hose. 
The  petitioners  properly  were  enjoined  from  further  use 
of  the  mwk  in  controversy,  but  so  far  as  the  decree  charged 
them  with  profits  it  is  reversed. 

Decree  reversed. 

Mr.  Justice  McKenna  and  Mb.  Justice  Pitney 
dissent. 
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ROGERS  V.  HENNEPIN  COUNTY. 

EBROR  TO  THE  BUPREBIE  COURT  OF  THE  STATE  OF 
MINNESOTA. 

No.  104.     Argued  December  6,  1015.— Decided  Fdmiary  21,  1916. 

Where  the  state  court  does  not  decide  agiunst  plaintiff  in  error  upon  an 
independent  state  ground,  but,  deeming  the  Federal  question  to  be 
bef(H«  it,  actually  entertains  it  and  decides  it  adversely,  this  court 
has  jurisdiction  to  review  the  final  judgment  under  §  237,  Jud.  Code. 

The  state  tourt  having  stated  in  a  j^er  curiam  opinion  that  this  case 
was  controlled  by  the  judgment  in  another  similar  case  in  which  it 
entertained  and  decided  the  same  Federal  questions  as  to  ccmstitu- 
tionality  of  the  tax  sought  to  be  enjoined,  hdd  that  altiiough  there 
may  have  been  other  questi(His  involved  in  this  case,  the  judgment 
did  not  rest  upon  an  independent  state  ground. 

Memberships  in  exchanges,  such  as  those  involved  in  this  action,  are 
property  notwithstanding  restrictions  upon  their  use,  and  nothing 
in  the  .Federal  Constitution  prevents  their  being  taxed. 

Whether  memberships  in  exchanges  are  in  fact  taxable  under  the  state 
statutes  is  a  matter  of  local  law. 

Memberships  in  an  incorporated  exchange,  as  property  of  the  re- 
spective m^nbers,  are  distinct  from  the  assets  of  the  corporation, 
and  taxing  the  members  on  their  memberships  and  the  corporation 
on  its  assets  does  not  amount  to  double  taxation. 

The  correct  valuation  of  property  b  a  matter  for  the  taxing  c^cials; 
and,  where  there  is  no  charge  of  denial  of  opportuiuty  to  be  heard, 
this  court  does  not  sit  to  review  their  judgment. 

Memberships  in  an  Exchange  represent  rights  and  privileges  to  be 
exercised  at  the  exchange  where  located,  and  it  is  competent  for 
a  State  to  fix  the  sUua  of  memberships  of  both  residents  and  non- 
residents for  the  purpose  of  taxation  at  the  place  where  the  exchange 
is  located,  and  in  so  doing  it  does  not  deprive  non-resident  membens 
of  their  property  without  due  process  of  law. 

The  State  has  a  broad  discretion  as  to  tax  exempti(His,  and  the  taxa- 
tion of  memberships  in  association  c(mducting  exchanges  in  which 
business  transactions  are  conducted  for  profit  does  not  deny  equal 
protection  of  the  laws  because  memberships  in  other  associations 
not  conducting  business  exchanges  and  where  there  are  manifest 
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distinctionB  are  not  also  taxed;  the  classification  has  a  reasonable 
basis. 
124  Minnesota,  539,  affirmed. 

The  facts,  which  involve  the  constitutionality,  under 
the  Fourteenth  Amendment,  and  the  construction,  of  stat- 
utes of  Minnesota  and  proceedings  thereimder  levying 
taxes  upon  memberships  in  trade  exchanges  in  that  State, 
are  stated  in  the  opinion. 

Mr.  H.  V.  Mercer  for  plaintiff  in  error. 

Mr.  Lyndon  A.  Smith,  Attomey  General  of  the  State  of 
Minnesota,  and  Mr.  William  J.  Stevenson,  with  whom 
Mr.  John  A.  Reea  was  on  the  brief,  for  defendants  in  error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  cancel  certain  assessments 
for  the  year  1912,  and  to  restrain  the  collection  of  taxes 
imposed  accordingly  upon  the  plaintiffs  and  others  in 
like  case  with  respect  to  their  memberships  in  the  Chamber 
of  Conmierce  of  the  City  of  Minneapolis.  There  were 
three  groups  alleged  to  be  represented  by  the  respective 
plaintiffs:  One,  of  members  residing  in  Minneapolis; 
another,  of  those  residing  within  the  State,  but  outside 
that  City;  and  a  third,  of  citizens  and  residents  of  other 
States.  The  complaint,  among  other  things,  averred  in 
substance  that  the  Chamber  of  Conmierce  was  incor- 
porated under  the  laws  of  Minnesota;  that  it  had  no  capi- 
tal stock  and  transacted  no  business  for  profit;  that  it 
furnished  buildings  and  equipment  for  its  members  who, 
under  its  rules,  transacted  business  with  each  other  (for 
thenoselves  and  their  customers)  upon  the  trading  floor 
which  was  in  fact  a  grain  exchange;  that  the  property  of 
the  corporation  had  been  fully  taxed;  that  the  member- 
ships, in  case  of  winding  up,  would  have  actually  no  value 
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above  the  assets  so  taxed;  that  it  had  been  the  practical 
construction  of  the  tax  laws  of  the  State  that  such  mem- 
berships were  not  taxable;  that  the  assessments  in  question 
had  been  laid  imder  the  head  of  ''MonQ^  and  Credits/' 
and  that  they  were  excessive;  that  memberships  in  other 
associations  were  not  taxed  'although  standing  in  a  similar 
position ' ;  that  the  members  of  the  Chamber  of  Commerce 
were  'unlawfully  and  prejudicially'  discriminated  against 
'by  unequally  assessing  them'  and  that  their  property 
was  taken  'without  due  process  of  law,  contrary  to  the 
state  and  federal  constitutions';  that,  unless  restrained, 
the  attempt  to  enforce  the  tax  would  result  in  a  multi- 
plicity of  suits;  that  in  the  case  of  members  residing  out- 
side of  the  City  of  Minneapolis,  the  certificates  of  member- 
ship were  'kept  at  their  respective  r^d^ices'  and  isuch 
members  did  not  'operate'  upon  the  exchange  personally 
except  'at  rare  intervals,'  and  that  their  use  of  such 
memberships  was  practically  limited  to  benefits  obtained 
'from  having  other  members  buy  or  sell  grain  for  them 
as  commission  merchants'  at  one-half  the  'regular  com- 
mission' by  reason  of  'a  privilege  extended  to  the  mem- 
bers under  the  rules.' 

The  defendants  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  trial  court  denied  a  motion. for 
temporary  injunction  and  sustained  the;;;demurrer,  and 
thereupon  judgment  was  entered  in  favor  of  the  defend- 
ants. The  plaintiffs  appealed  to  the  Supreme  Court  of 
the  State,  assigning  as  error  the  holding  of  the  trial  court 
that  the  assessments  '  did  not  deny  to  the  several  members 
in  the  respective  classes  the  equal  protection  of  the  laws' 
and  did  not  constitute  a  taking  of  property  'without  due 
process  of  law  and  without  compensation'  contrary  to  the 
Federal  Constitution.  The  latter  objection  was  stated  in 
various  forms,  specific  complaint  being  made  of  the  assess- 
ment of  those  members  who  were  said  to  be  outside  the 
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jurisdiction  of  the  taxing  officers.  Another  appeal  waa 
then  pending  in  the  same  court  in  the  case  of  State  v.  Mc- 
Phail,  relating  to  the  taxation  of  memberships  in  the 
Board  of  Trade  of  Duluth  and^  by  stipulation^  the  appeals 
were  heard  together.  In  the  Duluth  case,  the  Supreme 
Court  held  that  the  membership  was  taxable  under  the 
statutes  of  the  State  and,  further,  'sustained  the  tax  there 
laid  as  against  contentions  under  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth  Amendment.  The 
ooxu*t  said :  '^  We  do  not  sustain  the  claims  that  the  taxation 
of  memberships  in  a  Board  of  Trade  or  Stock  Exchange, 
would  violate  provisions  of  the  Federal  or  State  constitu- 
tion. .  .  .  We  see  no  improper  classification  here,  nor 
any  lack  of  equality  or  uniformity.  Nor  would  it  be 
double  taxation.  The  members  of  the  Board  are  not 
required  to  pay  taxes  on  the  physical  and  tangible  prop- 
erty of  the  Board,  nor  does  the  Board  pay  taxes  upon  the 
intangible  rights  which  constitute  the  value  of  a  member- 
ship. And  we  hold  that  proceedings  to  tax  such  a  mem- 
bership do  not  deprive  the  member  of  his  property  with- 
out due  process  of  law,  take  property  for  public  use  without 
just  compensation,  or  deny  such  member  the  equal  pro- 
tection of  the  laws,  in  violation  of  familiar  provisions  of 
the  Federal  Constitution  and  amendments."  State  v. 
McPhail,  124  Minnesota,  398. 

At  the  same  time,  the  decision  in  the  instant  case  was 
rendered  with  an  opinion  per  curiam  in  which,  after  a 
smnmary  statement  of  the  nature  of  the  case,  the  court 
ruled  as  follows:  ^^The  case  was  submitted  on  briefs  in 
this  court  with  State  v.  McPhail.  The  decision  in  that 
case,  filed  herewith,  controls  this.  Judgment  affirmed." 
Rogers  v.  tiennepin  County,  124  Minnesota,  539.  And 
this  writ  of  error  has  been  sued  out. 

The  defendants  in  error  insist  that  the  decision  of  the 
state  court  involved  no  Federal  question;  that  the  suit 
was  for  injunction  and  that  the  plaintiffs  had  an  adequate 
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remedy  at  law.  They  invoke  the  familiar  rule  that  when 
the  decision  of  the  state  €oxu*t  rests  upon  an  ind^)endent 
or  non-Federal  ground,  adequate  to  support  it,  this  court 
has  no  jurisdiction.  Hammond  v.  Johnston,  142  U.  S. 
73,  78;  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  468,  470. 
But  the  state  court,  which  alone  determines  local  ques- 
tions of  procedure,  did  not  deny  reHef  because  an  injunc- 
tion was  sought  or  because  it  was  considered  that  imder 
the  state  law  another  remedy  was  appropriate.  It  said 
nothing  whatever  as  to  the  form  of  remedy,  or  as  to  the 
right  to  proceed  in  equity,  but  considered  and  decided  the 
case  on  the  merits,  including  the  Federal  questions.  No 
other  conclusion  can  be  drawn  from  the  fact  that  the  sole 
reason  for  the  decision  is  f oimd  in  the  reference  to  State  v. 
McPhail  as  authority  ,^-a  case  in  which  no  procedural 
question  was  involved.  There,  the  action  was  brought  by 
the  State  itself  to  recover  the  tax,  and  the  decision  was 
directly  and  exclusively  upon  the  validity  of  the  tax,  it 
being  sustained  first,  as  one  authorized  by  the  state  law, 
and,  then,  as  not  Repugnant  to  the  Federal  Constitution. 
Th^  fact  that  there  were  some  objections  to  the  constitu- 
tional validity  of  the  tax  in  the  present  case  that  were  not 
urged  in  the  McPhail  Case,  does  not  affect  the  matter. 
They  were  all  grounds  for  the  contention  that  the  tax 
denied  the  eqUal  protection  of  the  laws  and  took  property 
without  due  process  of  law.  That  was  the  ultimate  con- 
tention which  was  overruled  with  respQct  to  the  tax  in 
the  McPhail  Case,  and  the  allusion  to  that  decision  as 
'controlling'  plainly  meant  that  the  court  thought  that 
all  the  reasons  urged  for  a  different  view  were  without 
merit  and  that  the  present  tax  did  not  violate  the  Four- 
teenth Amendment.  It  is  well  settled  that  where  the  state 
court  does  not  decide  against  the  plaintiff  in  error  upon 
an  independent  state  ground,  but,  deeming  the  Federal 
question  to  be  before  it,  actually  entertains  it  and  decides 
it  adversely  to  the  Federal  ri^t  asserted,  this  court  has 
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jurisdiction  to  review  the  judgment^  assuming  it  to  be  a 
final  judgment  as  it  is  here.  .  Hancock  Nalionai  Bank  v. 
Famum,  176  U.  S.  640,  642;  San  Jose  Land  Co.  v.  San 
Jose  Ranch  Co.,  189  U.  S.  177,  179,  180;  Am.  Exp.  Co.  v. 
MuUins,  212  U.  S.  311,  313;  Atchison,  Topeka  &  Santa  Fe 
Ry.  V.  Sowers,  213  U.  S.  55,  63;  Miedreich  v.  Lauenstein, 
232  U.  S.  236,  243;  North  Carolina  R.  R.  v.  Zachary,  232 
U.  S.  248,  257;  Carlson  v.  Curtiss,  234  U.  S.  103,  106; 
MaUinckrodt  Works  v.  St.  Louis,  238  U.  S.  41,  49. 

It  is  not  to  be  doubted — ^giving  full  effect  to  all  the 
allegations  of  the  complaint — that  the  memberships  de- 
spite the  restrictions  of  the  rules  were  property.  See 
Hyde  v.  Woods,  94  U.  S.  523,  525;  Sparhawk  v.  Yerkes, 
142  U.  S.  1,  12;  Page  v.  Edmunds,  187  U.  S.  596,  604. 
As  was  said  by  the  Supreme  Court  of  the  State  with  re- 
spect to  memberships  deemed  to  be  essentially  similar: 
'.'A  membership  has  a  use  value  and  a  bujring  and  selling 
or  market  value.  It  is  bought  and  sold.  .  .  .  There 
is  a  lien  upon  it  for  balances  due  members.  •  .  .  It 
passes  by  will  or  descent  and  by  insolvency  or  bank- 
ruptcy. ...  It  is  true  that  there  are  certain  restric- 
tions in  the  ownership  and  use  of  a  membership.  These 
may  increase  or  decrease  its  value,  probably  in  the  case 
of  a  board  of  trade  membership  greatly  enhance  it.  They 
do  not  prevent  its  being  property."  State  v.  McPhail, 
124  Minnesota,  398,  401.  Of  course,  there  is  nothing  in 
the  Federal  Constitution  which  prevents  the  memberships 
here  involved  frcm  being  taxed,  and  the  question  whether 
they  were  in  fact  taxable  under  the  statutes  of  the  State 
was  a  matter  of  local  law  with  which  we  are  not  concerned. 
It  was  the  province  of  the  state  court  to  determine  what 
the  terms  of  the  taxii^  statute  authorized  and  it  is  for 
this  court  to  say  whether  in  view  of  the  operation  of  the 
statute,  as  thus  defined,  it  overrides  the  Federal  right  which 
is  claimed.  Clement  National  Bank  v.  Vermont,  231 
U.  S.  130,  134.    It  is  insisted  that  there  was  no  legislative 
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authority  for  an  official  listing  of  this  kind  of  property, 
or  for  an  official  estimate  of  its  value,  and  hence  that  there 
is  no  valid  taxii^  scheme.  But  it  is  manifest  that  the 
stat^  court,  in  holding  the  memberships  to  be  embraced 
within  the  description  of  property  subject  to  taxation 
imder  the  statutes,  also  held  that  the  statutory  scheme, 
including  the  provision  for  listing  and  for  official  valua- 
tion, did  applyyto  these  memberships.  See  124  Minnesota, 
pp.  404-406.  iDomplaint  is  made  that  in  the  present  case 
the  memberships  were  assessed  under  the  head  of ' '  Moneys 
and  Credits."  But  this  is  an  administrative  matter  which 
does  not  touch  the  fimdamentals  contemplated  by  the 
Fourteenth  Amendment.  If  there  was  any  error  or  ir- 
regularity in  the  particular  application  of  the  state  statute 
in  the  case  of  the  assessments  in  question,  it  was  subject 
to  correction  according  to  the  local  practice;  and  the  argu- 
ment that  the  statute  is  defective  because  there  is  no 
legislative  .authority  for  listing  and  estimate  we  think  is 
directly  opposed  to  the  construction  placed  upon  the 
statute  by  the  state  coiu*t.  It  is  also  apparent  that  there 
is  no  merit  in  the  objection  that  there  was  a  violation  of 
the  Federal  Constitution  through  what  is  called  double 
taxation.  The  membership,  as  property,  was  distinct 
from  the  assets  of  the  corporation.  Van  Allen  v.  As- 
sessors,  3  Wall.  573,  584;  Farrington  v.  Tennessee,  95 
U.  S.  679,  687;  Damdson  v.  New  Orleans,  96  U.  S.  97,  106; 
Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134,  146;  and 
see  St  Louis  Southwestern  Ry.  v.  Arkansas,  235  U.  S. 
350,  367,  368.  The  correct  valuation  of  the  membership, 
in  view  of  all  relevant  facts,  was  a  matter  for  the  taxing 
officials,  and  we  do  not  sit  to  review  their  judgment.  The 
complaint  makes  no  case  whatever  of  a  denial  by  the  statu- 
tory scheme  of  proper  opportunity  for  the  hearing  of 
grievances  where  the  estimate  is  regarded  by  the  mem- 
bers as  excessive.  See  Brooklyn  City  R.  R.  v.  New  York, 
199  U.  S.  48,  51,  52;  Orient  Ins.  Co.  v.  Board  of  Assessors, 
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221  U.  S.  358,  360.  On  the  contrary,  the  complaint 
alleges  that  the  plaintiff  duly  appeared  before  the  Board 
of  Equalization  of  the  City  of  Minneapolis  and  the  Min- 
nesota Tax  Commission,  acting  as  the  State  Board  of 
Equalization,  and  on  behalf  of  himseh"  and  other  members 
asked  to  have  the  assessment  canceled,  or,  if  not  canceled, 
to  have  it  reduced  to  what  was  asserted  to  be  a  fairer 
valuation,  and  that  the  Boards  were  each  apparently 
inclined  to  grant  the  application,  but,  as  it  would  seem, 
withheld  action  pending  the  decision  of  the  courts  as  to 
the  taxability  of  the  memberships. 

There  is  the  further  contention  with  respect  to  the 
authority  of  the  State  to  tax  the  memberships  owned  by 
citizens  of  other  States.  It  is  urged  that  the  memberships 
are  intangible  rights  held  by  the  member  at  his  domicile. 
But  it  sufficiently  appears  from  the  allegations  that  the 
memberships  represented  rights  and  privileges  which  were 
exercised  in  transactions  at  the  exchange  in  the  City  of 
MinneapoUs,  and,  we  are  of  the  opinion,  applying  a  prin- 
ciple which,  has  had  recognition  with  respect  to  credits 
in  favor  of  non-residents  arising  from  business  within  the 
State,  and  in'  the  case  of  shares  of  stock  of  domestic  cor- 
porations, that  it  was  competent  for  the  State  to  fix  the 
situs  of  the  memberships  for  the  piupose  of  taxation, 
whether  they  were  held  by  residents  or  non-residents,  at 
the  place  within  the  State  where  the  exchange  was  located. 
Tappan  v.  Merchants  Bank,  19  Wall.  490, 499;  New  Orleans 
V.  Stempel,  175  U.  S.  309,  319;  Staie  Board  v.  Comptoir 
Natumal,  191  U.  S.  388,  403;  Carry  v.  Baltimore,  196 
U.  S.  466,  474;  Metropolitan  Life  Ins.  Co:  v.  New  Orleans, 
205  U.  S.  395,  402;  Liverpool  Ins.  Co.  v.  Orleans  Assessors, 
221  U.  S.  346,  364,  355;  Hawley  v.  Maiden,  232  U.  S.  1, 12. 

With  respect  to'  discrimination,  there  is  no  tenable  ob- 
jection because  of  the  exemption  from  taxation  (if  they 
were  exempt)  of  the  various  organizations  to  which  the 
plaintiffs  in  error  refer, — such  as  the  ''Associated  Press, 
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lodges,  fratanat  orders,  churches,  etc.''  The  description 
itself  suggests  manifest  distinctions  which  the  State  is 
entitled  to  observe  in  its  taxing  policy,  despite  the  general 
allegation  that  these  associations  stand  ^'in  a  similar  posi- 
tion." The  State  has  a  broad  discretion  as  to  tax  exemp- 
tions {BeWs  Gap  R.  R.  v.  Pennsylvania,  134  U.  S.  232, 
237),  and  the  averments  of  the  complaint  are  very  far 
from  showing  any  basis  for  a  charge  of  violation  of  the 
Fourteenth  Amendment  by  unwarrantable  discrimina- 
tion. And,  finally,  with  respect  to  the  argument  that  the 
plaintiffs  in  error  were  denied  due  process  of  law  because 
the  state  court  decided  the  case  upon  the  authority  of  the 
McPhail  Case,  without  referring  to  the  asserted  distinc- 
tions between  the  two  cases,  it  is  enough  to  say  that  the 
cause  was  heard  and  determined,  and,  viewing  the  judg- 
ment as  passing  upon  all  the  Federal  questions  raised,  we 
find  no  error. 

Judgment  affirmed. 

Mr.  Justice  McRetnolds  is  of  opinion  that  the  writ 
of  error  should  be  dismissed. 


UNITED  STATES  v.  MORRISON. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT. 

No.  138.   Argued  December  15,  1916.— Decided  Februaiy  21»  1916. 

The  State  of  Oregon  did  not,  under  §  4  of  the  Act  of  February  14, 1859, 
c.  33, 11  Stat.  383,  take  title  to  sections  16  and  36,  thereby  granted 
prior  to  survey;  but,  until  defined  by  survey  and  title  had  vested  in 
the  State,  Congress  had  power  to  dispose  of  them  on  compensatmg 
the  State  for  the  resulting  deficiency. 

Surveying  the  public  lands  is  an  adiAinistrative  act,  confided  by  statute 
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to  designated  officers  of  the  United  States  who  have  power  to 
direct  how  the  wrveys  shall  be  made;  and,  until  all  requirements 
shall  have  been  fulfilled,  a  survey  is  not  a  completed  official  act. 

Nothing  in  the  Act  of  February  14,  1859,  or  in  Rev.  Stat.,  §  2275,  as 
amended  by  the  Act  of  February  28,  1891,  operated  to  pass  title  to 
the  State  of  Oregon  of  sections  16  and  36  at  any  intermediate  stage  of 
the  survey,  or  imposed  any  limitations  on  the  authority  of  Congress 
to  dispose  of  such  lands  before  title  passed  to  the  State  upcm  a  survey 
duly  completed  according  to  authorized  regulations  of  the  Land 
Department. 

A  survey  is  incomplete  until  formally  approved  by  the  Commissioner; 
and  even  though  approved  without  modification  it  does  not  so  relate 
back  to  the  date  of  the  grant  or  of  the  field  survey  as  to  destroy 
the  power  of  Congress  to  dispose  of  the  land  while  unsurveyed. 

Authority  to  establish  the  Cascade  Range  Forest  Reservation  given 
to  the  President  by  the  Acts  of  March  3,  1891,  and  June  4,  1897, 
included  the  power  to  make  temporary  withdrawals,  and  a  properly 
made  order  of  the  Secretary  of  the  Interior  withdrawing  lands  must 
be  regarded  as  an  act  of  the  President. 

The  disposition  of  public  lands  by  the  President  imder  the  authority 
of  Congress  is  a  disposition  by  Congress. 

The  exception  in  the  proclamation  of  January  15,  1907,  enlarging  the 
Cascade  Range  Forest  Reserve  did  not  include  sections  16  and  36 
in  townships  in  Oregon  referred  to  in  §  4  of  the  Enabling  Act  of 
1859  but  which  had  not  been  mcluded  in  a  completed  surv^. 

The  statutory  provisions  for  forest  reservations  refer  to  any  lands 
which  are  subject  to  disposition  of  Congress  whether  surveyed  or  not. 

Qiusre  whether  a  State  may  await  the  extinguishment  of  a  forest  reserve 
which  includes  lands  granted,  but  title  to  which  will  not  vest  until 
completed  survey,  and  after  such  extinguishment  take  the  granted 
lands. 

212  Fed.  Rep.  29,  reversed. 

The  facts,  which  involve  the  construction  of  provisions 
in  Federal  statutes  relating  to  sections  16  and  36  granted 
to  the  State  of  Oregon,  are  stated  in  the  opinion. 

Mr.  Mark  Norris,  with  whom  Mr.  Oscar  E.  Waer  and 
Mr.  Richard  Sleight  were  on  the  brief,  for  appellees: 

The  grant  was  a  grant  in  prassenli.  Ham  v.  Missouriy 
18  How.  126;  Beecher  v.  Wetherby,  95  U.  S.  517;  United 
Slates  v.  Thomas,  151  U.  S.  577,  583;  Alabama  v.  Schmidt, 
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232  U.  S.  168;  United  States  v.  TuUy,  140  Fed.  Rep.  904; 
Heydertfeldt  v.  Daney,  93  U.  S.  634;  Minnesota  v.  HUchr 
cock,  185  U.  S.  373;  Wisconsin  v.  Hitchcock,  201  U.  S.  202; 
St.  Pavl  V.  Northern  Pacific,  139  U.  S.  5;  United  Slates  v. 
Oregon  <fe  Calif.  R.  R.,  176  U.  S.  28;  Butz  v.  Northern 
Padfijc,  119  U.  S.  55;  Southern  Pacific  v.  United  States, 
168  U.  S.  1;  United  States  v.  Southern  Pacific,  146  U.  S. 
570;  MenoUi  v.  DilUm,  167  U.  S.  703;  Mo.,  Kan.  &  Tex. 
Ry.  V.  Cook,  163  U.  S.  191;  JV.  Y.  Indians  v.  United  States, 
170  U.  S.  1 ;  TTrtj/A/  v.  Roseberry,  121  U.  S.  488, 501 ;  Tvbbs 
V.  WUhoit,  138  U.  S.  134;  Rogers  Locomotive  Works  v. 
Emigrant  Co.,  164  U.  S.  559,  570;  Chandler  v.  Mtn%  Co., 
149  U.  S.  79,  91;  French  v.  Fyan,  93  U.  S.  169;  Martin  v. 
Maris,  97  U.  S.  345;  Railroad  Co.  v.  Smith,  9  WaU.  95; 
Rice  V.  -Siota  C%  R.  R.,  110  U.  S.  695;  Mich.  Land  Co.  v. 
Rust,  168  U.  S.  589,  591. 

If  the  grant  was  not  in  prcesenti,  title  vested  when  the 
field  survey  was  made.  Cooper  v.  Roberts,  18  How.  173; 
HHiberd  v.  Slack,  84  Fed.  Rep.  571. 

If  title  had  not  vested  upon  the  completion  of  the  field 
survey,  it  did  vest  upon  its  approval  by  the  surveyor 
general  of  Oregon.  Endlick  on  Interp.  Stat.  (ed.  1888, 
§  85);  Piatt  v.  Un.  Pac.  R.  R.,  99  U.  S.  48,  63;  Smith  v. 
Toumsend,  148  U.  S.  490;  M.  &  0.  R.  R.  v.  Tennessee,  153 
U.  S.  486,  502;  Dewey  v.  United  States,  178  U.  S.  510,  520; 
Burfenning  v.  Railroad,  163  U.  S.  323;  United  States  v. 
Gewge,  228  U.  S.  14;  Daniels  v.  Wagner,  237  U.  S.  547; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  646;  Wright  v.  Rose- 
berry,  121  U.  S.  488,  519;  Doolan  v.  Carr,  125  U.  S.  618; 
Davis  V.  Weibbold,  139  U.  S.  507,  529;  Knight  v.  U.  S. 
Land  Ass'n,  142  U.  S,  161. 

The  official  use  of  the  plat  as  filed  in  the  General  Land 
Office  constituted  an  approval  of  it,  which  binds  the 
United  States.  Wright  v.  Roseberry,  121  U.  S.  488,  501; 
Tvbbs  V.  WUhoit,  138  U.  S.  134, 144;  Cooper  v.  Rcberts,  18 
How.  173. 
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Immediately  upon  the  formal  approval  of  the  survey, 
the  statutory'  reservation  and  grant  originally  made  to 
Oregon  destroyed  the  effect  of  the  temporary  withdrawal 
and  vested  title  in  the  State.  Burfenning  v.  Railroad  Co.^ 
163  U.  S.  323;  United  SUUes  v,  George-,  228  U.  S.  14; 
Daniels  v.  Wa{iner,  237  U.  S.  547;  Smelting  Co.  v.  Kemp, 
104  U.  S.  636,  646;  Wright  v.  Roseberry,  121  U.  S.  488, 
619;  Doolan  v.  Carr,  125  U.  S.  618;  Knight  v.  U.  S.  Land 
Ass'n,  142  U.  S.  161. 

The  lands  had  not  been  sold  or  otherwise  di£fposed  of 
when  the  survey  was  formally  approved  on  January  31, 
1906,  and  title  therefore  vested  in  the  State  of  Oregon  on 
that  date,  if  not  before.  Ham  v.  Missouri,  18  How.  126; 
Connelly  v.  State,  85  Georgia,  348;  PlaU  v.  Un.  Pac.  R.  R., 
99  U.  S.  48;  Roberson  v.  State,  100  Alabama,  37;  Maxwelt 
v.  Staie,  140  Alabama,  131. 

The  alleged  executive  withdrawal  of  these  lands  made 
December  16, 1905,  was  of  nq  force.  Wolsey  v.  Chapman, 
101  U.  S.  769;  Wilcox  v.  Jackson,  13  Pet.  49Si  United 
States  V.  Blendauer,  122  Fed.  Rep.  703;  Newhall  v.  Sanger, 
92  U.  S.  761,  763;  Bardon  v.  Nor.  Pac.  Ry.,  145  U.  S.  535; 
Barker  v.  Harvey,  181  U.  S.  481,  490;  Un.  Pac.  R.  R.  v. 
Harris,  215  U.  S.  338;  Barnard  v.  Ashley,  18  How.  43; 
Hosmer  v.  Wallace,  97  U.  S.  575;  Buxton  v.  Traver,  130 
U.  S.  232. 

The  presidential  proclamation  of  January  25,  1907, 
was  of  no  force  as  far  as  the  lands  in  question  were  con- 
cerned because  (a)  the  proclamation  did  not  affect  these 
lands  and  (b)  the  proclamation  expressly  excepted  the 
lands.  Bardon  v.  Nor.  Poo.  R.  R.,  145  U.  S.  535;  Railroad 
V.  Roberts,  152  U.  S.  114;  United  States  V.  Blendauer,  X22 
Fed.  Rep.  703. 

Mr.  Assistant  Attorney  General  Knaebd,  with  whom 
Mr.  S.  W.  Williams  was  on  the  brief,  for  the  United 
States. 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the 
court. 

The  United  States  brought  this  suit  to  quiet  title  to 
lands  in  section  16,  township  3  south,  range  6  east,  Wil- 
lamette Meridian,  Oregon.  By  the  Act  of  February  14, 
1859  (c.  33,  11  Stat.  383),  for  the  admission  of  Oregon 
into  the  Union,  it  was  provided  (§  4) : 

^'That  the  foUowmg  propositions  be,  and  the  same  are 
hereby,  offered  to  the  said  people  of  Oregon  for  their  free 
acceptance  or  rejection,  which,  if  accepted,  shall  be  oblig- 
atory on  the  United  States  and  upon  the  said  State  of 
Oregon,  to  wit:  First,  That  sections  numbered  sixteen 
and  thirty-six  in  every  township  of  public  lands  in  said 
State,  and  where  either  of  said  sections,  or  any  part  thereof, 
has  been  sold  or  otherwise  been  disposed  of,  other  lands 
equivalent  thereto,  and  as  contiguous  as  may  be,  shall 
be  granted  to  said  State  for  the  use  of  schools.  .  .  . 
Provided,  hoioever,  That  in  case  any  of  the  lands  herein 
granted  to  the  State  of  Oregon  have  heretofore  been 
confirmed  to  the  Territory  of  Oregon  for  the  purposes 
specified  in  this  act,  the  amount  so  confirmed  shall  be 
deducted  from  the  quantity  specified  in  this  act." 

The  propositions  of  the  Enabling  Act  were  accepted  by 
the  legislative  assembly  of  the  State  of  Oregdn  on  June  3, 
1859.    1  Lord's  Oregon  Laws,  pp.  28,  29. 

There  was  a  stipulation  of  facts,  in  substance^  as  follows: 

Prior  to  May  27,  1902,  no  survey  of  any  kind  had  been 
made  by  the  United  States  of  the  lands  in  question.  On 
June  2,  1902,  a  field  survey  was  made  under  the  direction 
of  the  United  States  surveyor  general  of  Oregon.  This 
officer  approved  the  survey  on  June  2,  1903,  and  on 
June  8,  1903,  transmitted  copies  of  plat  of  survey  and 
filed  notes  to  the  Commissioner  of  the  General  Land  Office. 
On  October  13,  1904,  the  Commissioner  informed  the 
surveyor  general  that  the  deputy  had  failed  to  describe 
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the  kind  of  instrument  used  in  the  execution  of  the  work 
or  to  record  any  polaris  or  solar  observations  at  that  time, 
and  that  a  supplemental  report  would  be  necessary.  Ad- 
ditional field  notes  were  transmitted  to  the  Conmiissioner 
on  September  8,  1905.  The  Conmiissioner  accepted  the 
survey  on  January  31|  1906.  In  view  of  reports  of  illogal 
settlement,  it  was  directed  that  no  entries  should  be  al- 
lowed until  further  permission,  as  the  survey  was  accepted 
'for  payment  only.'  The  plat  was  received  in  the  local 
land  office  on  February  7,  1906.  On  November  16,  1907, 
the  suspension  was  revoked  ahd  the  surveyor  general  of 
Oregon  was  directed  to  place  the  plat  on  file  in  the  local 
land  office,  and  it  was  filled  accordingly  in  substantially 
the  same  form  in  which  it  had  been  accepted  by  the 
surveyor  general  'without  change  or  correction.^ 

On  December  16,  1905,  the  Secretary  of  the  Interior 
"temporarily  withdrew  for  forestry  purposes  from*  all 
forms  of  disposition  whatsoever,  except  under  the  mineral 
laws  of  the  United  States,  all  the  vacant  and  unappro- 
priated public  lands''  within  described  areas  which  in- 
clude the  land  in  controversy.  Notice  of  this  withdrawal 
was  given  on  December  19,  1905,  to  the  raster  ^and 
receiver  of  thelocal  land  office.  In  taking  this  action  the 
Secretary  of  the  Interior  and  the  Commissioner  described 
the  lands  'according  to  the  rectangular  system  of  Govern- 
ment survey.'  On  January  25, 1907,  the  President  issued 
a  Proclamation  enlarging  the  Cascade  Range  Forest  Re- 
.  serve  so  as  to  incltide  the  section  sixteen  in  question  and 
other  lands.  This  proclamation,  by  its  terms,  excepted 
"all  lands  which  at  this  date  are  embraced  within  any 
withdrawal  or  reservation  for  any  use  or  purpose  to  which 
this  reservation  for  forest  uses  is  inconsistent."  34  Stat. 
3270. 

It  was  the  contention  of  the  Government  that,  by 
reason  of  the  withdrawal  by  Executive  Order  for  forestry 
purposes  prior  to  the  acceptance  of  the  survey  by  the 
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Commissioner  of  the  General  Land  Office,  the  title  to  the 
lands  did  not  pass  to  the  State  under  the  school  grant. 
The  appellees  claimed  title  under  a  conveyance  from  the 
State,  its  certificates  of  sale  having  been  executed  on 
October.  10,  1906,  and  its  deed  on  January  9,  1907.  De- 
cree in  favor  of  the  United  States  (United  States  v.  Covh 
lishaw,  202  Fed.  Rep.  317)  was  reversed  by  the  Circuit 
Court  of  Appeals  {Morrison  v.  United  States,  212  Fed.  Rep. 
29),  and  the  Government  appeals  to  this  court. 

The  first  enactment  for  the  sale  of  public  lands  in  the 
western  territory  provided  for  setting  apart  section  sixteen 
of  every  township  for  the  maintenance  of  public  schools 
(Ordinance  of  1785;  Cooper  v.  Roberts,  18  How.  173, 177); 
and,  in  carrying  out  this  policy,  grants  were  made  for 
common  school  purposes  to  each  of  the  public-land 
States  admitted  to  the  Union.  Between  the  years  1802 
and  1846  the  grants  were  of  every  section  sixteen,^  and, 
thereafter,  of  sections  sixteen  and  thirty-six.*  In  some 
instances,  additional  sections  have  been  granted.  In  the 
case  of  Oregon,  the  following  provision  had  been  made  in 
establishing  the  Territorial  Government  (Act  of  August  14, 
1848,  c.  177,  §  20,  9  Stat.  323,  330) : 

'^That  when  the  lands  in  the  said  Territory  shall  be 
surveyed  under  the  direction  of  the  government  of  the 
United  States,  preparatory  to  bringing  the  same  into 
market,  sections  numbered  sixteen  and  thirty-six  in  each 

*  Ohio  (2  Stat.  175);  Louisiana  (2  Stat.  394,  5  Stat.  600);  Indiana 
(3  Stat.  290);  Mississippi  (2  Stat.  234,  10  Stat.  6);  Illinois  (3  Stat. 
430);  Alabama  (3  Stat.  491);  Mi.ssouri  (3  Stat.  547);  Arkansas  (5  Stat. 
58);  Michigan  (5  Stat.  59);  Florida  (5  Stat.  788);  Iowa  (5  Stat.  789); 
Wisconsin  (9  Stat.  58). 

'California  (10  Stat.  246);  Minnesota  (11  Stat.  167);  Oregon  (11 
Stat.  383);  Kansas  (12  Stat.  127);  Nevada  (13  Stat.  32);  Nebraska 
(13  Stat.  49);  Colorado  (18  Stat.  475);  North  Dakota,  South  Dakota, 
Montana,  and  Washington  (25  Stat.  679);  Idaho  (26  Stat.  215); 
Wyoming  (26  Stat.  222) ,  Utah  (28  Stat.  1 09) ;  Oklahoma  (34  Stat.  272j ; 
New  Mexico  (36  Stat.  561);  Arizona  (36  Stat.  572). 
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township  in  said  Territory  shiall  be^  and  the  same  is  hereby^ 
reserved  for  the  purpose  of  being  applied  to  schools  in 
said  Territory^  and  in  the  States  and  Territories  hereafter 
to  be  erected  out  of  the  same." 

In  1850;  Congress  created  the  office  of  surveyor-general 
of  the  public  lands  in  Oregon^  and  provided  for  survey 
and  for  donations  to  settlers  (Act  of  September  27,  1850, 
c.  76,  9  Stat.  496,  499)  and  this  act  provided  (§  9):  ''That 
no  claim  to  a  donation  right  .  •  .  upon  sections 
sixteen  or  thirty-six,  shall  be  valid  or  allowed,  if  the  resi- 
dence and  cultivation  upon  which  the  same  is  foimded 
shall  have  commenced  after  the  survey  of  the  same." 
By  the  Act  of  February  19,  1851,  §  1,  c.  10  (9  Stat.  568), 
Congress  authorized  the  legislative  assemblies  of  the 
Territories  of  Oregon  and  Minnesota  "to  make  such 
laws  and  needful  regulations  as  they  shall  deem  most 
expedient  to  protect  from  injury  and  waste  sections 
numbered  sixteen  and  thirty-six  .  .  .  reserved  in 
each  township  for  the  support  of  schools  therein."  In 
1853  (Act  of  Jan.  7, 1853,  c.  6, 10  Stat.  150)  the  legislative 
assembly  of  Oregon  was  authorized  "in  all  cases  where 
the  sixteen  or.  thirty-six  sections,  or  any  part  thereof, 

/  shall^be 'taken  and  occupied  under  the  law  making  dona- 
tions of  land  to  actual  settlers"  to  select,  "in  lieu  thereof, 
an  equal  quantity  of  any  unoccupied  land  in  sections,  or 
fractional  sections,  as  the  case  may  be."    And  these  pro- 

'  visions  were  followed  in  1859  by  the  proposition  of  the 
Enabling  Act  \supra)  accepted  by  the  State  of  Oregon 
that  these  sections^ 'in  every  township  of  public  lands' 
wilhin  the  State,  and  'where  either  of  said  sections,  or 
any  part  thereof,  has  been  sold  or  otherwise  been  disposed 
of,  other  lands  equivalent  thereto,  and  as  contiguous 
as  may  be,  shall  be  granted  to  said  State  for  the  use  of 
schools.' 

Prior  to  survey,  the  designated  sectipns  were  imdefined 
and  the  lands  were  unidentified.    It  is  insisted  by  the 
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appellees  that  there  was  a  grant  in  prcesentt,  under  which 
the  State  acquired  a  vested  right  in  the  lands  subject 
only  to  identification  which  would  relate  back  to  the  date 
of  the  grant,  and  that  "any  sale  or  disposal"  subsequent 
to  that  date  "was  illegal  and  void."  It  will  be  observed, 
however,  that  the  language  used  is  not  that  of  a  present 
grant.  The  expression  is  "shall  be  granted,"  and  these 
words  are  used  both  with  respect  to  the  described  sec- 
tions and  to  the  undefiined  indenmity  lands  which  would 
be  received  in  compensation  for  losses.  In  the  latter 
case,  there  was  obviously  no  present  grant  and  none  we 
think  was  intended  in  the  former.  Attention  is  called 
to  the  words  'herein  granted'  in  the  proviso  of  the  En- 
abling Act,  but  this  is  a  mere  reference  to  what  precedes 
and  does  not  change,  or  purport  to  change,  the  terms  of 
the  donation.  It  must  have  been  manifest  to  Congress, 
executing  this  definite  policy  with  respect  to  the  vast 
area  of  the  public  lands,  that  not  improbably  a  long 
period  would  elapse  in  the  case  of  numerous  townships 
before  surveys  would  be  completed.  Not  only  was  it 
inevitable  that  upon  survey  there  would  be  found  to  be 
fractional  townships  in  which  there  would  be  either  no 
section  sixteen,  or  thirty-six,  or  only  a  portion  of  one 
or  the  other,  but  in  various  instances  there  might  be  prior 
claims,  or  actual  settlements,  or  it  might  appear  before 
surveys  were  had  that  there  were  important  public  inter- 
ests which  in  the  judgment  of  Congress  should  be  sub- 
served by  some  other  disposition  of  lands  of  a  particular 
charact/cr.  On  the  other  hand,  it  was  not  important  to 
the  State  that  it  should  receive  specific  lands,  if  suitable 
indemnity  were  given.  It  was  in  this  situation  that, 
in  niaking  its  school  grants  to  the  public-land  States, 
Congress  provided  that  the  described  sections,  or  equiva- 
lent lands  if  the  former  in  whole  or  in  part  had  'been 
sold  or  otherwise  been  disposed  of,'  should  be  granted. 
Whether  or  not  provision  hac^  already  been  made  for 
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the  sale  or  disposition  of  public  lands  within  the  borders 
of  the  State  at  the  time  of  its  admission,  the  language 
of  the  school  grant  was  substantially  the  same.  And  we 
think  that  its  import  is  clear.  The  designation  of  these 
sections  was  a  convenient  method  of  devoting  a  fixed 
proportion  of  public  lands  to  school  uses,  but  Congress 
in  making  its  compacts  with  the  States  did  not  undertake 
to  warrant  that  the  designated  sections  would  exist  in 
every  township,  or  that,  if  existing,  the  State  should  at 
all  events  take  title  to  the  particular  lands  found  to  be 
therein.  Congress  did  undertake,  however,  that  these 
sections  should  be  granted  unless  they  had  been  sold 
or  otherwise  disposed  of;  that  is,  that  on  the  survey, 
defining  the  sections,  the  title  to  the  lands  should  pass 
to  the  State  provided  sale  or  other  disposition  had  not 
previously  been  made,  and,  if  it  had  been  made,  that  the 
State  should  be  entitled  to  select  equivalent  lands  for 
the  described  purpose. 

By  the  Act  of  May  20,  1826,  c.  83  (4  Stat.  179),  there 
had  been  provision  made  for  compensation  in  the  case 
of  townships,  and  fractional  townships,  for  which  the 
stated  appropriation  for  school  purposes  had  not  been 
made.  In  1859,  a  further  act  was  passed  (Feb.  26,  1859, 
c.  58,  11  Stat.  385)  to  the  effect  that  where  settlement 
with  a  view  to  preemption  had  been  made  "before  the 
survey  of  the  lands  in  the  field"  on  sections  sixteen  or 
thirty-six,  these  sections  should  ''be  subject  to  the  pre- 
emption claim  of  such  settler."  And  it  was  added, — "if 
they,  or  either  of  them,  shall  have  been  or  shall  be  re- 
served or  pledged  for  the  use  of  schools  or  colleges  in  the 
State  or  Territory  in  which  the  lands  lie,  other  lands  of  like 
quantity  are  hereby  appropriated  in  lieu  of  such  as  may  be 
patented  by  preemptors;  and  other  lands  are  also  hereby 
appropriated '  to  compensate  deficiencies  for  school  pur- 
poses where  said  sections  sixteen  or  thirty-six  are  frac- 
tional in  quantity,  or  where  one  or  both  are  wanting  by 
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reason  of  the  township  being  fractional,  or  from  any 
natural  cause  whatever."  These  lands  were  to  be  selected 
in  accordance  with  the  principles  of  adjustment  defined 
in  the  Act  of  1826.  These  provisions  were  incorporated 
in  §§  2275  and  2276  of  the  Revised  Statutes.  And  the 
latter  were  amended  by  the  Act  of  February  28,  1891, 
c,  384  (26  Stat.  796),  which  in  part  provided:  "And  other 
lands  of  equal  acreage  are  also  hereby  appropriated  and 
granted,  and  may  be  selected  by  said  State  or  Territory, 
where  section  sixteen  or  thirty-six  are  mineral  land,  or 
are  included  within  any  Indian,  military,  or  other  reserva^ 
tion,  or  are  otherwise  disposed  of  by  the  United  States." 
In  this  manner,  Congress  has  imdertaken  to  discharge 
its  obligation  by  assuring  to  the  States  the  equivalent 
of  the  school  grant  sections  when  these  have  'been  sold 
or  otherwise  been  disposed  of.' 

The  question  now  presented  was  not  involved  in  Ham  v. 
Missouri^  18  How.  126,  or  in  Cooper  v.  Roberts^  18  How. 
173.  The  former  case  related  to  the  school  grant  to  Mis- 
souri under  the  Act  of  March  6,  1820  (c.  22,  3  Stat.  545, 
547).  Ham  had  been  indicted  for  waste  and  trespass  on 
the  sixteenth  section  of  one  of  the  townships,  and  his 
conviction  was  afiinned.  In  defense,  he  claimed  title 
under  a  Spanish  grant.  This  had  been  rejected  by  the 
Board  of  Commissioners  in  1811,  and  it  appeared  that 
the  United  States  had  full  power  of  disposition  at  the 
time  of  the  donation  to  the  State.  Referring  .to  the  pro- 
vision for  the  grant  of  equivalent  lands,  to  take  the  place 
of  those  ''sold  or  otherwise  disposed  of,"  the  court  said: 
''Sale,  necessarily  signifying  a  legal  sale  by  a  competent 
authority,  is  a  disposition,  final  and  irrevocable,  of  the 
land.  The  phrase  *or  otherwise  disposed  of  must  signify 
some  disposition  of  the  property  equally  efficient,  and 
equally  incompatible  with  any  right  in  the  State,  present 
or  potential,  as  dedueible  from  the  Act  of  1820,  and  the 
ordinance  of  the  same  year."    But  in  the  case  cited  there 
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had  been  no  such  disposition.  Reliance  was  placed  by 
Ham  upon  an  act  of  May  24,  1828  (6  Stat.  386)  con- 
firming the  grant  to  his  predecessors,  but  this  confirma- 
tory act  explicitly  provided  that  it  should  not  ''prejudice 
the  rights  of  third  persons,  nor  any  title  heretofore  de- 
rived from  the  United  States,  either  by  purchase  or  dona- 
tion." And  it  further  appeared  that  the  survey  had  been 
made  of  the  land  in  question  before  the  confirmatory 
act  was  passed  (see  18  How.,  p.  134).  In  Cooper  v.  RohertB, 
supra,  the  plaintiff  asserted  title  under  the  school  grant 
made  to  Michigan  (Act  of  June  23,  1836,  c.  121,  5  Stat. 
69).  The  section  sixteen  in  controversy  had  been  sur- 
veyed in  1847.  Sale  had  been  made  by  the  State  in  Febru- 
ary, 1851,  and  its  patent  had  issued  in  November  of  that 
year.  It  was  in  1850,  after  the  lands  had  been  surveyed, 
that  the  defendant's  grantor  had  applied  to  the  officers 
of  the  land  office  to  enter  the  land,  and  the  entry  was  al- 
lowed in  1852  with  a  reservation  of  the  rights  of  Michigan, 
which  the  Secretary  of  the  Interior  deemed  to  be  superior. 
It  was  in  these  circumstances,  it  being  found  that  there  was 
no  legal  impediment  through  any  legislation,  that  the 
coiut  held  that  the  title  had  passed  to  the  State. 

In  the  case  of  Heydenfeldt  v.  Daney  Gold  &c.  Co.,  93 
TJ.  S.  634,  there  had  been  a  disposition  of  the  land  under 
the  authority  of  Congress  between  the  date  of  the  school 
grant  and  the  date  of  the  survey.  This  case  arose  under 
the  school  grant  to  Nevada  (Act  of  March  21, 1864,  c.  36, 
13  Stat.  30, 32),  which  was  one  of  the  exceptional  instances 
where  words  of  present  grant  were  used,  these  however 
being  qualified  by  the  clause  relating  to  sale  or  other 
disposition.  The  act  provided:  "That  sections  nun\bers 
sixteen  and  thirty-six,  in  every  township,  and  where  such 
sections  have  been  sold  or  otherwise  disposed  of  by  any  act 
of  Congress,  other  lands  equivalent  thereto  ,  .  .  shall 
be,  and  are  hereby,  granted  to  said  State  for  the  support 
of  common  schools."    The  plaintiff  claimed  under  a  patent 
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issued  by  the  State  of  Nevada  in  1868.  The  land  was 
mineral  land,  and  theu  defendant  was  in  possession,  carry- 
ing on  the  mining  business,  having  obtained  a  patent  from 
the  United  States  under  the  acts  of  July  26, 1866  (c.  262, 
14  Stat.  251),  as  amended,  and  May  10,  1872  (c.  152,  17 
Stat.  91).  The  entry  and  claim  of  the  defendant's  prede- 
cessors in  interest  were  made  in  1867  prior  to  the  survey 
of  the  section  in  question.  It  was  held  that  the  lands 
were  subject  to  the  disposition  of* Congress  imtil  the 
survey  and  its  approval;,  and  hence  the  judgment  in 
favor  of  the  defendant  was  affinned.  The  words  of  present 
grant  were  deemed  to  be  restricted  by  .the  words  of  quali- 
fication. The  court  said  that  it  was  intended  to  place 
Nevada  "on  an  equal  footing  with  States  then  recently 
admitted.  Her  people  were  not  interested  in  getting  the 
identical  sections  16  and  36  in  every  township.  Indeed, 
it  could  not  be  known  until  after  a  survey  where  they 
would  fall, — and  a  grant  of  quantity  put  her  in  as  good  a 
condition  as  the  other  States  which  had  received  the 
benefit  of  this  bounty.  A  grant,  operating  at  once,  and 
attaching  prior  to  the  surveys  by  the  United  States, 
would  deprive  Congress  of  the  power  of  disposing  of  any 
part  of  the  lands  in  Nevada,  until  they  were  segregated 
from  those  granted.  In  the  meanl^ime,  further  improve- 
ments would  be  arrested,  and  th^  persons,  who  prior  to 
the  surveys  had  occupied  and  improved  the  country, 
would  lose  their  possessions  and  labor,  in  case  it  turned  out 
that  they  had  settled  upon  the  specified  sections.  .  .  . 
Until  the  status  of  the  lands  was  fixed  by  a  survey,  and 
they  were  capable  of  identification,  Congress  reserved  ab- 
solute power  over  them;  and  if  in  exercising  it  the  whole 
or  any  part  of  a  16th  or  36th  section  had  been  disposed  of, 
the  State  was  to  be  compensated  by  other  lands  equal  in 
quantity,  and  as  near  as  may  be  in  quality.  By  this 
means  the  State  was  fully  indemnified,  the  settlers  ran 
no  risk  of  losing  the  labor  of  years,  and  Congress  was  left 
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free  to  legislate  touching  the  national  domain  in  any  way 
it  saw-  fit,  to  promote  the  public  interests/' 

It  is  said  that  the  Nevada  school  grant  added  the  words 
"by  any  act  of  Congress''  to  the  phrase  ''otherwise 
disposed  of/' and  that  the  former  words  are  not  in  the 
Oregon  grant.  But  this  does  not. mark  a  distinction,  as 
"otherwise  disposed  of,"  of  course,  implies  that  the  dis- 
position shall  be  by  competent  authority.  It  is  also  urged 
that  the  court  emphasized  the  fact  that  there  had  been 
no  sale  or  disposition  of  the  public  lands  in  Nevada  prior 
to  the  Enabling  Act  and  therefore  that  the  clause,  could 
refer  only  to  future  disposition;  whereas,  in  the  case  of 
Oregon,  there  had  been  earUer  provisions  for  the  disposal 
of  the  public  domain.  But  Congress  used  the  same  phrase 
substantially  in  nearly  every  one  of  the  school  grants, 
and  it  was  the  manifest  intention  to  place  the  States  on 
the  same  footing  in  this  matter.  The  same  clause,  relat- 
ing to  the  same  subject,  and  enacted  in  pursuance  of  the 
same  policy,  did  not  have  one  meaning  in  one  grant  and 
a  different  meaning  in  another;  it  covered  other  disposi- 
tions, whether  prior  or  subsequent,  if  made  before  the 
land  had  been  appropriately  identified  by  survey  and 
title  had  passed.  Nor  is  a  distinction  to  be  observed  be- 
tween mineral  lands  and  other  lands,  if  in  fact  Congress 
disposed  of  them.  The  validity  of  the  disposition  would 
not  be  affected  by  the  character  of  the  lands,  although 
this  might  supply  the  motive  for  the  action  of  Congress. 
We  regard  the  decision  in  the  Heydenfeldl  Case  as  estab- 
lishing a  definite  rule  of  construction. 

In  opposition  to  this  definition  of  the  effect  of  the 
donation  for  school  purposes,  the  appellees  rely  upon 
what  was  said  in  Beecher  v.  Wetherby,  95  U.  S.  517.  That 
was  an  action  of  replevin  to  recover  logs  cut  on  a  section 
sixteen  in  Wisconsin  which  had  been  granted  by  the 
Enabling  Act  of  Aug.  6,  1846  (c.  89,  9  Stat.  56,  58).  The 
exterior  lines  of  the  township  in  which  the  land  was 
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situated  were  run  in  October,  1862,  and  the  section  lines 
in  May  and  June,  1854;  and  the  defendant  claimed  under 
patents  from  the  State  issued  in  1865  and  1870.  The 
land  had  been  occupied  by  the  Menominee  Indians,  but 
their  right  was  only  that  of  occupancy.  ''The  fee  was  in 
the  United  States,  subject  to  that  right,  and  could  be 
transferred  by  them  whenever  they  chose."  By  the 
treaty  of  1848  (9  Stat.  952)  these  Indians  agreed  to  cede 
to  the  United  States  all  their  lands  in  Wisconsin,  it  being 
stipulated  that  they  should  be  entitled  to  remain  on  the 
lands  for  two  years.  In  view  of  their  unwillingness  to 
withdraw,  a  further  act  was  passed  (10  Stat.  1064)  by 
which  a  tract  was  assigned  to  them  embracing  the  land 
in  controversy.  Subsequently,  a  portion  of  this  reserva- 
tion was  assigned  by  another  treaty  to  the  Stockbridge 
arid  Munsee  tribes,  and  for  the  benefit  of  the  latter  Con- 
gress passed  the  Act  of  February  6,  1871  (16  Stat.  404, 
c.  38)  providing  for  the  sale  of  certain  townships.  The 
plaintiff  asserted  title  under  patents  issued  by  the  United 
States  in  1872  pursuant  to  this  act.  It  appeared,  how- 
ever, that  the  Indian  occupation  of  the  land  had  ceased 
before  the  logs  were  cut.  The  court  held  that  the  title 
had  vested  in  the  State  and  hence  that  the  plaintiff  had 
acquired  no  title  by  his  patents  from  the  United  States. 
It  was  said  in  the  opinion  that  by  the  compact  with  the 
State  (the  school  grant)  the  lands  were  ''withdrawn  from 
any  other  disposition,  and  set  apart  from  the  public 
domain,  so  that  no  subsequent  law  authorizing  a  sale  of 
it  could  be  construed  to  embrace  them,  although  they  were 
not  specially  excepted";  and  that  after  this  compact  "no 
subsequent  sale  or  other  disposition  .  .  .  could  defeat 
the  appropriation."  But  it  was  also  stated  that  "when 
the  logs  in  suit  were  cut,  those  tribes  (Stockbridge  and 
Munsee)  had  removed  from  the  land  in  controversy,  and 
other  sections -had  been  set  apart  for  their  occupation." 
That  is,  the  lands  had  been  surveyed  in  1854;  prior  to 


Digitized  by 


Google 


UNITED  STATES  v.  MORRISON.  207 

240  U.  S.  Opinion  of  the  Court. 

that  time,  there  had  been  no  other  disposition  of  the  fee 
by  the*  United  States;  the  title  had  vested  in  the  State 
subject  at  most  to  the  Indian  occupancy,  and  this  had 
terminated.  There  was  abundant  reason  for  the  decision 
that  these  lands  were  not  embraced,  and  were  not  intended 
to  be  embraced,  in  the  provisions  for  sale  made  by  the 
Act  of  1871.  What  was  said  in  the  opinion  must  be 
considered  in  the  light  of  the  facts  {Weyerhaeuser  v. 
Hoyt,  219  U.S.  380,394).  The  Heyderifeldt  Case  wos  not 
cited  and  cannot  be  regarded  as  overruled.  See  New  York 
Indians  v.  United  States,  170  U.  S.  1,  18;  Minnesota  v. 
Hitchcock,  186  U.  S.  375,  399-401. 

The  rule  which*  the  Heydenfeldt  Case  established  has, 
we  understand,  been  uniformly  followed  in  the  land  office. 
Aftfer  reviewing  the  cases,  Secretary  Lamar  concluded 
(December  6,  1887;  to  Stockslager,  Commissioner,  6  L.  D. 
412,  417)  that  the  school  grant  ''does  not  take  effect 
until  after  survey,  and  if  at  that  date  the  specific  sections  i 

are  in  a  condition  to  pass  by  the  grant,  the  absolute  fee 
to  said  sections  immediately  vests  in  the  State,  and  if  [ 

at  that  date  said  sections  have  been  sold  or  disposed  of,  ] 

the  State  takes  indemnity  therefor."    And  see,  to  the  J 

same  effect,  Niven  v.  California,  6  L.  D.  439;  Washington  j 

v.  Kuhn,  24  L.  D.  12,  13;  California  v.  Wright,  Id,  54, 
57;  South  Dakota  v.  Riley,  34  L.  D.  657,  660;  South  Dakota 
v.  Thomas,  35  L.  D.  171,  173;  F.  A.  Hyde,  37  L.  D.  164, 
166;  to  AUy.  Gen.  of  Montana,  38  L.  D.  247,  250. 

The  case  of  United  States  v.  Thomas,  151  U.  S.  577, 
involved  the  Wisconsin  school  grant,  the  question  being 
whether  the  Federal  court  in  that  State  had  jurisdiction 
to  try  an  Indian  charged  with  the  murder  of  another 
Indian  within  the  limits  of  section  sixteen  in  a  township 
forming  part  of  an  Indian  reservation.  It  appeared  that 
by  treaty  prior  to  the  Enabling  Act  of  1846  the  Indians 
had  stipulated  for  the  right  of  occupancy;  that  they  had 
never  been  removed  from  the  lands;  and  that,  by  treaty 
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of  1854,  the  particular  reservation  in  question  had  been 
established.  The  lands  were  not  surveyed  imtil  1855. 
From  any  point  of  view  it  was  clear  that  the  title  had 
never  vested  in  the  State,  except  as  subordinate  to  the 
right  of  occupation  of  the  Indians,  and  it  was  held  that 
the  Federal  jurisdiction  existed.  Minnesota  v.  Hitchcocky 
supra,  was  a  suit  brought  by  the  State  to  enjoin  the 
Secretary  of  the  Interior  from  selling  any  sections  sixteen 
and  thirty-six  in  the  Red  Lake  Indian  Reservation,  the 
sales  having  been  authorized  by  the  Act  of  January  14, 
1889  (c.  24,  25  Stat.  (y42)  which  was  passed  for  the  relief 
of  the  Chippewa  Indians.  The  school  grant  to  Minnesota 
was  made  by  the  Enabling  Act  of  Feb.  26th,  1857  (c.  60, 
11  Stat.  166,  167).  The  lands  in  question,  however, 
were  not  surveyed  until  after  the  Act  of  1889  had  been 
passed  and  the  agreement  it  contemplated  had  been 
made  with  the  Indians.  The  court  dismissed  the  bill 
of  the  State.  It  was  held  that  when  Congress  undertook 
in  1889  ''to  make  provision  for  this  body  of  lands  it  could 
have  by  treaty  taken  simply  a  cession  of  the  Indian  rights 
of  occupancy,  and  thereupon  the  lands  would  have  be- 
come public  lands  and  within  the  scope  of  the  school 
grant";  but  that  Congress  also  '*had  the  power  to  make 
arrangements  with  the  Indians  by  which  the  entire  tract 
would  be  otherwise  appropriated.  .  .  .  Before  any 
survey  of  the  lands,  before  the  state  right  had  attached 
to  any  particular  sections,  the  United  States  made  a 
treaty  or  agreement  with  the  Indians,  by  which  they 
accepted  a  cession  of  the  entire  tract  under  a  trust  for 
its  disposition  in  a  particular  way.*'  The  Heydetifeldt 
Case  was  cited  with  approval.  Referring  to  the  joint 
resolution  passed  by  Congress  on  March  3,  1857  (c.  12, 
11  Stat.  254)  to  the  effect  that  in  case  of  settlements  on 
the  sixteenth  or  thirty-sixth  sections,  their  selection  as 
town  sites,  or  their  reservation  for  public  uses  prior  to 
survey,  other  lands  should  be  selected  in  lieu  thereof, 
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and  to  the  contention  of  the  State  that  the  'public  uses' 
thus  contemplated  were  'governmental  uses/  the  court 
said:  ''It  is  unnecessary  to  rest  upon  a  determination 
of  this  question.  We  refer  to  the  resolution  as  an  express 
declaration  by  Congress  that  the  school  sections  were  not 
granted  to  the  State  absolutely,  and  beyond  any  further 
control  by  Congress,  or  any  further  action  under  the 
general  land  laws.  As  in  Heydenfeldt  v.  Daney  Gold  &c. 
Co.,  supra,  priority  was  given  to  a  mining  entry  over 
the  State's  school  right,  so  here,  in  terms,  preference  is 
given  to  private  entries,  town-site  entries,  or  reservations 
for  public  uses.  In  other  words,  the  act  of  admission 
with  its  clause  in  respect  to  school  lands,  was  not  a  promise 
by  Congress  that  under  all  circumstances,  either  then  or 
in  the  future,  these  specific  school  sections  were  or  should 
become  the  property  of  the  State.  The  possibility  of 
other  disposition  was  contemplated,  the  right  of  Congress 
to  make  it  was  recognized,  and  provision  made  for  a 
selection  of  other  lands  in  lieu  thereof.  In  ttus  conneo- 
tion  may  also  be  noticed  the  Act  of  February  28,  1891, 
although  passed  after  the  approval  of  the  agreement  for 
the  cession  of  these  lands  by  the  Indians.  That  act  in 
terms  authorized  the  selection  of  other  lands  'where 
sections  sixteen  or  thirty-six  are  mineral  land,  or  are 
included  within  any  Indian,  military,  or  other  reser- 
vation, or  are  otherwise  disposed  of  by  the  United 
States. 

The  case  of  Wiscomin  v.  Hitchcock,  201  U.  S.  202, 
followed  United  States  v.  Thomas,  supra,  and  Minnesota 
V.  Hitchcock,  supra.  In  Alabama  v.  Schmidt,  232  U.  S. 
168,  there  was  no  question  as  to  the  acquisition  of  title 
by  the  State.  It  was  held  that,  assuming  that  the  State 
had  acquired  title  to  the  lands  embraced  in  the  school 
grant,  it  had  authority  to  subject  the  lands  in  its  hands 
to  the  ordinary  incidents  of  other  titles  in  the  State,  in- 
cluding that  of  adverse  possession. 
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We  conclude  that  the  State  of  Or^on  did  not  take 
title  to  the  land  prior  to  .the  survey;  and  that  until  the 
sections  were  defined  by  survey  and  title  had  vested 
in  the  State,  Congress  was  at  liberty  to  dispose  of 
the  land,  its  obligation  in  that  event  being  properly 
to  compensate  the  State  for  whatever  deficiencies  re- 
sulted. 

The  remaining  question,  then,  is  whether  there  had 
been  a  survey  prior  to  an  authorized  withdrawal  for 
forestry  purposes.  The  surveying  of  the  public  lands 
is  an  administrative  act  confided  to  the  control  of  the 
Commissioner  of  the  General  Land  Office  under  the  direc- 
tion of  the  Secretary  of  the  Interior.  Act  of  July  4,  1836 
(c.  352,  5  Stat.  107) ;  Rev.  Stat.,  §  453.  It  was  competent 
for  the  Commissioner,  acting  within  this  authority,  to 
direct  how  surveys  should  be  made  and  to  require  that 
they  should  be  subject  to  his  examination  and  approval 
before  they  were  filed  as  officially  complete  in  the  local 
land  office.  Cragin  v.  P(yu)ell,  128  U.  S.  691,  697,  698; 
Tubbs  V.  Wilhoit,  138  U.  S.  134,  143,  144;  Knight  v.  IT.  S. 
Land  Association,  142  U.  S.  161,  177, 182;  Michigan  Lapd 
Co.  V.  Rust,  168  U.  S.  589,  594.  This  was  a  continuing 
authority  which  was  not  suspended  by  the  school  grant 
to  the  State.  The  subsequent  adoption  of  rules  relating 
to  surveys  did  not  alter  the  terms  of  the  grant,  but  these 
rules  did  control  the  administrative  action  which  in  view 
of  the  terms  of  the  grant  was  necessary  to  make  the 
grant  effective.  By  order  of  April  17,  1879,  the  Com- 
missioner required  that  surveyors-general  should  not  "ffle 
the  duphcate  plats  in  the  local  land  offices  until  the 
duplicates  have  been  examined  in  this  office  and  ap- 
proved" and  the  surveyors^eneral  "officially  notified  to 
that  effect."  37  L.  D.  165.  It  cannot  be  doubted,  that 
this  requirement  was  within  the  authority  of  the  Com- 
missioner (see  Tvbbs  v.  Wilhoit,  supra) ;  and  it  necessarily 
follows  that  the  making  of  the  field  survey  and  its  ap- 
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proval  by  the  surveyor-general  of  Oregon  did  not  make 
the  survey  complete  as  an  official  act.  It  still  remained 
subject  to  the  examination  and  approval  of  the  Conuni&- 
sioner^  and  for  that  purpose  copies  of  the  plat  of  survey 
and  field  notes  were  transmitted  to  the  Conomissioner 
who,  not  being  satisfied,  required  a  supplemental  report. 
The  matter  was  still  in  abeyance  when  the  lands  in  con- 
troversy were  withdrawn  for  forestry  purposes  by  the 
Secretary  of  the  Interior  on  December  16,  1905.  Ref- 
erence is  made  to  the  terms  of  the  Territorial  Act  of 
1848  (&upra)  with  respect  to  the  reservation  of  the  de- 
scribed sections  when  the  lands  were  ^'surveyed  .  .  . 
preparatory  to  bringing  the  same  into  market,"  but  this 
provision  furnishes  no  ground  for  the  contention  that  an 
incomplete  and  unapproved  survey  was  intended.  Much 
less  can  it  be  said  that  under  the  grant  of  the  Enabling 
Act  of  1859  the  title  would  pass  at  any  intermediate 
stage  of  the  survey-  Nor  is  there  merit  in  the  contention 
that  is  based  on  §  2275  of  the  Revised  Statutes  as  amended 
by  the  Act  of  February  28,  1891  •  {supra),  protecting 
settlements  when  made  ''before  the  survey  of  the  lands 
in  the  field.''  That  act  imposes  no  limitation  upon  the 
authority  of  Congress  to  dispose  of  the  lands  before  title 
passes  to  the  State;  and  if  title  passes  upon  survey,  it 
must  be  upon  a  survey  duly  completed  according  to  the 
authorized  regulations  of  the  Department.  It  is  said, 
however,  that  in  this  case  the  plat  was  officially  used  by 
the  Conmiissioner  of  the  General  Land  Office  and  the 
Secretary  of  the  Interior  in  connection  with  the  with- 
drawal under  consideraVon,  and  hence  that  the  survey 
must  be  deemed  to  have  been  officially  approved.  Wright 
V.  Roseberry,  121  U.  S.  488,  517;  Tubbs  v.  Wilhoit,  supra. 
It  is  true  that  the  lands  withdrawn  were  conveniently 
described  according  to  townships  and  that  the  official 
correspondence  referred  to  an  accompan}ring  diagram 
showing  the  townships  and  sections.     But  neither  the 
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correspondence  nor  the  diagram  contained  any  reference 
to  a  survey  of  the  lands  in  question  or  constituted  an 
approval  of  a  survey.  These  lands  still  remained  to  be 
officially  defined  in  the  appropriate  manner  and  according 
to  the  agreed  statement  the  survey  was  accepted  by  the 
Commissioner  of  the  General  Land  Office,  as  stated,  on 
January  31,  1906,  and  was  filed  in  the  local  land  ofiSce  on 
November  16,  1907,  entries  during  the  interval  having 
been  suspended  pending  certain  investigations.  We  think 
that  it  is-  immaterial  that  the  survey  was  finally  approved 
by  the  Commissioner  without  modification,  for  pending 
the  approval  it  remained  in  his  hands,  ofiScially  incom- 
plete, awaiting  the  result  of  his  examination.  Again,  it  is 
urged  that  the  survey  when  approved  related  back  to  the 
date  of  the  grant  or  at  least  to  the  date  of  the  survey  in 
the  field.  The  former  contention  is  but  a  restat^nent  in 
another  form  of  the  argument  that  Congress  could  not 
dispose  of  the  land  pending  the  survey  which  as  we  have 
seen  is  answered  by  the  terms  of  the  grant;  and  if  Con- 
gress had  this  power  of  disposition,  it  must  mean  that  the 
lands  could  be  disposed  of  under  the  authority  of  Congress 
at  any  time  before  the  survey  became  a  completed  ad- 
ministrative act.  The  doctrine  of  relation  cannot  be 
invoked  to  destroy  this  authority. 

In  estabhshing  and  enlarging  the  Cascade  Range  Forest 
Reserve,  the  President  acted  under  the  express  authority 
conferred  by  the  Acts  of  March  3,  1891,  c.  661,  §  24  (26 
Stat.  1095,  1103),  and  June  4,  1897,  c-  2  (30  Stat.  11,  36). 
The  power  to  estabUsh  the  permanent  reservation  in- 
cluded the  power  to  make  temporary  withdrawals  {United 
States  V.  Midwest  Oil  Co.,  236  U.  S.  459,  476);  and  the 
order  of  the  Secretary  of  the  Interior  made  on  Decem- 
ber 16, 1905,  must  be  regarded  as  the  act  of  t^e  President. 
Wilcox  V.  Jackson,  13  Pet.  498.  The  disposition  by  the 
President,  under  the  authority  of  Congress,  was  a  disposi- 
tion by  Congress. 
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It  is  finally  contended  that  the  Proclamation  by  the 
President  on  January  25,  1907,  expressly  excepted  the 
lands  in  question.  The  excepticdi  was  ''of  all  lands  which 
at  this  date  are  embraced  within  any  withdrawal  or 
reservation  for  any  use  or  purpose  to  which  this  reserva- 
tion for  forest  uses  is  inconsistent."  The  evident  purpose 
of  the  Proclamation  was  to  confirm  and  make  permanent 
the  prior  withdrawal  for  forestry  purposes,  not  to  override 
it.  The  very  object  of  that  withdrawal  was  to  prevent 
claims  of  title  from  thereafter  attaching  to  the  lands. 
And  the  reference  in  the  exception  to  'any  withdrawal  or 
reservation,'  ad  we  view  it,  was  to  withdrawals  or  reserva- 
tions by  the  Government  itself  for  other  and  inconsistent 
uses  and  was  with  a  view  of  avoiding  confusion  in  govern- 
mental action,  not  to  let  in  subsequently  accruing  claims 
of  title  under  school  grants  as  to  which  Congress  had 
indicated  its  purpose  to  make  compensation  for  defi- 
ciencies when  lands  which  otherwise  would  have  passed 
to  the  State  thereunder  had  been  duly  taken  for  reserva- 
tions. The  contention  that  the  lands  were  not  'public 
lands'  imtil  surveyed  and  hence  were  not  subject  to 
reservation  by  the  President  under  the  act  of  Congress  is 
plainly  without  basis.  See  tlev.  Stat.,  §  453.  The  provi- 
sion for  forest  reservations  refers  to  any  part  of  the  public 
lands  which  were  subject  to  the  disposition  of  Congress. 
It  is  also  argued  that  the  State  under  the  Act  of  Feb- 
ruary 28,  1891  {supra) y  has  the  right  to  await  the  'ex- 
tinguishment' of  the  'reservation'- and  the  'restoration 
of  the  lands  therein  embraced  to  the  public  domain,'  and 
then  to  take  tiie  described  sections.  We  are  not  called 
upon  to  consider  any  such  question  here,  and  we  express 
no  opinion  upon  it,  as  there  has  been  no  extinguishment 
of  the  reservation,  and  from  any  point  of  view  it  must 
be  concluded  that  no  title  had  passed  to  the  State  when 
it  made  the  conveyance  under  which  the  appellees 
claim. 
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The  decree  of  the  Circuit  Court  of  Appeals  is  reversed 
and  that  of  the  District  Court  is  affirmed. 

It  is  so  ordered. 

Mr.  Justice  McReynolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 


ILLINOIS  SURETY  COMPANY  v.  UNITED  STATES 
TO  THE  USE  OF  PEELER  ET  AL.,  TRADING 
AS  FAITH  GRANITE  COMPANY. 

ERROR  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 
FOURTH  CIRCUIT. 

No.  176.    Argued  January  14,  1916.— Decided  February  21,  1916. 

Final  settlement  of  a  contractor's  account  within  the  meaning  of  the 
Act  of  August  13, 1894,  c.  280, 28  Stat.  278,  as  amended  February  24, 
1905,  c.  778,  33  Stat.  §11,  is  not  when  the  final  payment  is  made,  but 
is  the  final  administrative  determination  by  the  proper  authority  of 
the  amount  due;  in  this  case,  hdd  that  a  suit  by  a  sub-contractor 
against  the  surety  commenced  six  months  after  date  of  such  deter- 
mination, but  less  than  six  months  after  payment  was  not  prema- 
turely brought,  no  action  having  been  brought  meanwhile  by  the 
United  States. 

Where  the  action  on  the  contractor's  bond  was  brought  within 
the  proper  time,  an  amendment  made  after  the  expiration  of  such 
time,  which  does  not  set  up  it  new  or  different  cause  of  action  but 
merely  corrects  a  defective  statement^  may  be  allowed.  Texas 
Cement  Co.  v.  McCord,  233  U.  S.  167. 

The  contested  liability  of  a  surety  on  a  contractor's  bond  is  not  to  be 
determined  in  equity;  the  action  under  the  act  ci  1894  as  amended 
in  1905  is  one  at  law. 

If  the  surety  does  not  contest,  but  pays  into  court  the  full  amount  of 
liability,  discharging  all  liability  as  provided  by  the  statute,  the 
proceeding  is  simply  one  for  distribution  of  a  fund  in  court. 
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Where  a  sub-contractor  was  not  one  of  the  ori^al  plaintiffs  and  there 
was  no  intervention  on  its  behalf,  kdd  that  a  judgment  could  not 
be  rendered  in  its  favor  more  than  a  year  after  final  settlement  of 
the  contractor's  claim;  nor  does  the  fact  that  one  claiming,  but 
not  proving  such  claim,  to  be  its  assignee  was  mac*  party  plaintiff, 
amount  to  a  sufficient  and  timely  filing  of  the  C  (  of  such  a  sub- 
contractor. 

215  Fed.  Rep.  334,  modified  and  affirmed. 

The  facts,  which  involve  the  construction  of  the  Ma- 
teriahnen's  Acts,  of  1894  and  1905,  and  the  rights  of  sub- 
contractors thereunder,  are  stated  in  the  opinion. 

Mr.  Bynum  E.  Hinton  for  plaintiff  in  error. 

Mr.  Benjamin  E.  Pierce  and  Mr.  D.  W.  Robinson, 
with  whom  Mr.  John  L.  Rendleman  was  on  the  brief, 
for  defendants  in  error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  sub-contractors  under 
the  Act  of  August  13,  1894  (c.  280,  28  Stat.  278),  as 
amended  by  the  Act  of  February  24,  1905  (c.  778,  33 
Stat.  811),  in  Uie  name  of  the  United  States  to  recover 
upon  a  contractor's  bond.  The  contract  was  for  the 
construction  of  a  post^oflSce  building  in  Aiken,  South 
CaroUna  (Act  of  March  30,  1908,  c.  228,  35  Stat.  526, 
528),  and  the  Illinois  Surety  Company  (plaintiff  in  error) 
was  the  surety.  The  siunmons  and  complaint  were  filed 
on  March  4,  1913.  Motion  to  dismiss  was  made  on 
September  22,  1913,  upon  the  ground  that  the  complaint 
did  not  allege  that  there  had  been  a  completion  and  final 
settlement  of  the  cqntract  between  the  contractor  and 
the  United  States;  or  that  there  had  been  such  comple- 
tion and  settlement  more  than  six  months,  and  within 
one  year,  prior  to  the  commencement  of  the  action. 


Digitized  by 


Google 


216  OCTOBER  TERM,  1915- 

Opinion  of  the  Court.  240  U.  S. 

Another  ground  for  the  motion  was  that  the  remedy 
under  the  statute  was  in  equity.  The  motion  was  denied, 
the  court  permitting  the  complaint  to  be  amended  so 
as  to  allege  that  the  contract  was  completed  in  July,  1912; 
that  final  settlement  was  made  by  the  Treasury  Depart- 
ment on  August  21,  1912;  and  that  no  suit  had  been 
brought  by  the  United  States  against  the  contractor 
and  his  surety  within  the  six  months'  period.  The  de- 
fendant, reserving  its  objection  to  the  order  den3dng  the 
motion  and  allowing  the  amendment,  answered.  Jury 
trial  was  waived  by  written  stipulation  and  the  case  was 
heard  by  the  district  judge  who  found,  in  substance, 
the  facts  to  be  as  follows: 

That  the  building  was  completed,  and  on  August  21, 
1912,  the  Treasury  Department  ''stated  and  determined 
the  final  balance^'  to  be  paid  the  contractor  under  the 
contract  at  the  sum  of  $3,999.01;  that  this  ''adjustment 
and  determination"  was  communicated  to  the  contractor; 
that  on  August  26,  1912,  a  voucher  of  that  date  was  pre- 
pared by  the  Department  showing  the  balance,  as  above 
stated,  to  which  the  contractor  appended  his  signature 
certifjdng  the  amoimt  to  be  correct,  and  that  on  that 
day  there  was  a  definite  acceptance  by  the  contractor 
of  the  adjustment;  that  on  September  11,  1912,  a  check 
for  the  above-mentioned  sum  was  made  out  by  the  dis- 
bursing clerk  of  the  Department,  payable  to  the  order  of 
the  contractor,  who  thereafter  collected  it;  that  upon 
the  request  of  the  relator  (the  Faith  Granite  Company) 
the  Secretary  of  the  Treasury,  on  January  16,  1913,  fur- 
nished to  it  a  certified  copy  of  the  contract  and  bond  and 
that  on  the  sixth  day  of  March,  1913,  •  •  •  the  present 
action  was  instituted  by  the  fifing  .  .  .  and  by  serv- 
ice of  summons  and  complaint  on  defendant  Surety  Com- 
pany." It  also  appeared  that  no  action  had  been  insti- 
tuted by  the  United  States  upon  the  bond  within  the 
six  months  allowed  by  the  statute. 
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The  district  court  gave  judgment  for  amounts  found 
to  be  due  to  those  for  whose  benefit  the  action  was  brought, 
and  to  certain  intervenors,  and  this  judgment  was  af- 
finned  by  the  Circuit  Court  of  Appeals.  215  Fed.  Rep. 
334.  The  contentions  presented  are:  (1)  That  the  action 
was  instituted  prematurely;  (2)  that  the  amendment  of 
the  complaint  was  improperly  allowed;  (3)  that  there 
was  no  right  of  action  at  law;  and  (4)  that  the  edurt  erred 
in  giving  judgment  for  the  Carolina  Electrical  Company, 
one  of  the  sub-contractors. 

1.  The  statute  provides,  p.  812:  ''If  no  suit  should 
be  brought  by  the  United  States  within  six  months  from 
the  completion  and  final  settlement  of  said  contract,  then 
the  person  or  persons  supplying  the  contractor  with  labor 
and  matmals  shall,  upon  application  therefor,  and  furnish- 
ing affidavit  .  .  .  be  furnished  with  a  certified  copy  of 
eaid  contract  and  bond,  upon  which  he  or  they  shall  have 
a  right  of  action,  and  shall  be,  and  are  hereby,  authorized 
to  bring  suit  in  the  name  of  the  United  States  .  .  • 
against  said  contractor  and  his  sureties,  and  to  prosecute 
the  same  to  final  judgment  and  execution;  Provided^ 
That  .  •  •  it  shall  not  be  commenced  until  after  the 
complete  performance  of  said  contract  and  final  settlement 
thereof,  and  shall  be  commenced  within  one  year  after 
the  performance  and  final  settlement  of  said  contract,  and 
not  later."  In  Texas  Cement  Co.  v.  McCarci^  233  U.  S. 
157,  we  said  that  this  act  created  a  new  right  of  action 
upon  terms  named;  and  hence  that  an  action  brought  by^ 
creditors  before  six  months  had  expired  from  the  time  of 
the  'completion  and  final  settlement  of  the  contract' 
could  not  be  sustained.  In  the  present  case,  the  plaintiff 
in  error  insii^  that  there  was  no  final  settlement  within 
the  meaning  of  the  statute  prior  to  the  issue  of  the  check 

^  The  statute  is  set  forth  in  full  in  the  margin  of  the  opinion  in  the 
cited. 
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for  payment  to  the  contractor  on  September  11,  1912, 
and  that  in  this  view,  the  action  was  brought  too  soon. 

It  was  evidently  the  pmpose  of  the  Act  of  1905  to 
remedy  the  defect  in  the  Act  of  1894  by  assuring  to  thjs 
United  States  adequate  opportunity  to  enforce  its  demand 
against  the  contractor's  surety  and  priority  with  respect 
to  such  demand.  Mankin  v.  Ludowici^eladan  Co.,  215 
U.  S.  533,  538;  United  States  y.  Rdnhsan,  HU  Fed.  Rep. 
38, 39, 40.  Accordingly  it  was  provided  that  if  the  United 
States  sued  upon  the  bond,  the  described  creditors  should 
be  allowed  to  intervene,  and  be  made  parties  to  the  action, 
but  subject  ''to  the  priority  of  the  claim  and  judgment 
of  the  United  States."  And  it  was  only  in  case  the  United 
States  did  not  sue  within  the  specified  period  that  the  cred- 
itors could  bring  their  action.  With  this  object  in  view — ^to 
protect  j;he  priority  of  the  United  States,  and  at  the  same 
tij^e  to  give  a  remedy  to  materialmen  and,  laborers  on 
the  contractor's  bond  and  a  reasonable  time  to  prose- 
cute it  {Bryant  v.  N.  Y.  Steamfitting  Co.,  235  U.  S.  2t27, 
337) — ^it  was  natm^  that  the  time  allowed  exclusively 
for  action  by  the  Government  should  begin  to  run  when 
the  contract  had  been  completed  and  the  Qovemment  in 
its  final  adjustment  and  settlement  according  to  estab- 
lished administrative  methods  had  determined  what 
amount,  if  any,  was  due.  Then  the  Government  would 
have  ascertained  the  amount  of  its  claim,  if  it  had  one, 
and  could  bring  suit  if  it  desired.  As  such  determinations 
are  r^ularly  made  in  the  course  of  administration,  noth- 
ing would  seem  to  be  gained  by  postponing  the  date, 
from  which  to  reckon  the  six  months,*  to  the  time  of 
payment.  Indeed,  if  an  amount  were  found  to  be  due 
from  the  contractor,  and  he  was  insolvent,  there  might 
be  no  payment,  and,  if  payment  were  essential,  there 
would  be  no  date  from  which  the  time  for  the  bringing  of 
the  creditors'  action  could  be  computed. 

The  pivotal  words  are  not  'final  payment,'  but  '0nal 
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settlement'  and  in  view  of  the  significanoe  of  the  latter 
term  in  administrative  practice,  it  is  hardly  Ukdy  that 
it  would  have  been  used  had  it  been  intended  to  denote 
payment.  See  I7ni(ed  Stales  v.  lUinoia  Surety  Co.,  195 
Fed.  Rep.  306,  309;  United  States  v.  Bailey,  207  Fed.  Rep. 
782,  784;  United  States  v.  Robinson  (C.  C.  A.,  Second), 
supra;  United  States  v.  Massachusetts  Bonding  Co.,  215  Fed. 
Rep.  241, 244;  United  States  v.  Illinois  Surely  Co.  (C.  C.  A., 
Seventh),  226  Fed.  Rep.  653, 662.  The  word  'settlement' 
in  connection  with  public  transactions  jsind  accounts  has 
been  used  from  the  beginning  to  dedcribe  administrative 
determination  of  the  amount  due.  By  the  Act  of  Septem- 
ber 2,  1789,  c.  12  (1  Stat.  65),  establishing  the  Treasury 
Department,  the  Comptroller  was  charged  with  the  duty 
of  escamining  !all  accounts  settled  by  the  auditor '*  (§  3). 
And  it  was  made  the  duty  of  the  auditor  to  receive  'all 
public  accounts  and  after  examination  to  certify  the 
balance,'  subject  to  the  provision  that  any  person  whose 
account  should,  be  so  audited  might  appeal  to  the  Comp- 
troller 'against  such  settkmenl.'  The  Act  of  March  3, 
1809,  c.  28,  §  2  (2  Stat.  536),  gave  authority  to  the  Comp- 
troller to  direct  the  auditor  forthwith  "to  audit  and 
settle  any  particular  account,"  which  he  was  authorized 
to  audit  and  settle  and  "to  report  such  settlement^'  for 
his  revision  and  final  decision.  (See  Rev.  Stat.,  §  271.) 
By  the  Act  of  Maroh  3,- 1817,  c.  45,  §  2  (3  Stat.  366)  it 
was  provided  that  "all  claims  and  demands  whatever, 
by  the  United  States  or  against  th^n,  and  all  accounts 
whatever,  in  which  the  United  States  are  concerned, 
either  as  debtors  or  as  creditors,  shall  be  setOed  and  adr 
justed  in  the  Treasury  Department."  This  provision 
was  carried  into  §236  of  the  Revised  Statutes.  The 
words  'settled  and  adjusted'  were  taken  to  mean  the 
determination  in  the  Treasury  Department  for  adminis- 
trative purposes  of  the  state  of  the  account  and  the  amoimt 
due.    See  2  Op.  Atty.  Gen.  518;  Id.,  625,  629,  630.    Re- 
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ferring  to  this  provision',  it  was  said  by  Mr.  Chief  Justice 
Waite  in  delivering  the  opinion  of  the  court  in  Cooke  v. 
Uniied  States,  91  U.  S.  389,  399:  "Thus  it  is  seen  that 
all  claims  against  tlie  United  States  iu:e  to  l^e  settled  and 
adjusted  'in  the  Treasury  Department';  and  that  is  lo- 
cated 'at  the  seat  of  government.'  The  assistant-treasurer 
in  New  York  is  a  custodian  of  the  public  money,  which 
he  may  pay  out  or  transfer  upon  the  order  of  the  proper 
department  or  officer;  but  he  has  no  authority  to  aettk 
and  adjust,  that  is  to  my,  to  determine  upon  the  validUy 
of-^  any  claim  against  the  government.  He  can  pay  only 
after  the  adjustment  has  been  made  'in  the  Treasury 
Department'  and  then  upon  drafts  drawn  for  that  purpose 
by  the  treasurer."  Again,  the  Act  of  July  31,  1894,  c. 
174  (28  Stat.  162,  206-208),  relating  to  the  examination 
of  accounts  by  auditors,  and  revisions  of  accounts,  etc., 
provides,*  in  §  8,  that  "the  balances,  which  may  from 
time  to  time  be  certified  by  the  Auditors  to  the  Division 
of  Bookkeeping  and  Warrants  or  to  the  Postmaster- 
General  upon  the  settlements  of  public  accounts,  shall 
be  final  and  conclusive  upon  the  Executive  Branch  of 
the  Govermnent,"  except  that  any  person  whose  ac- 
counts may  h^ve  been  "scttted,"  the  head  of  the  Execu- 
tive Department,  etc.,  to  which  the  account  pertains,  or 
the  Comptroller  of  the  Treasury,  may,  within  a  year 
obtain  a  revision  in  the  manner  stated;  also  that  "any 
person  accepting  payment  under  a  settlement  by  an  Au- 
ditor shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  from  which  payment 
is  accepted,"  and,  further,  that  "when  suspended  items 
are  finally  settled  a  revision  may  be  had  as  in  the  case  of 
the  original  settlement."  By  the  Act  of  May  28,  1896, 
c.  252,  §  4  (29  Stat.  140,  179),  the  Secretary  of  the  Treas- 
ury  was  directed  to  make  report  annually  to  Congress 
of  such  officers  as  were  found  "upon  final  settlement  of 
their  accounts"  to  have  been  indebted  to  thq  Government 
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and  to  have  failed  to  pay  the  amount  of  their  indebtedness 
into  the  Treasury. 

We  should  not  say,  of  course,  that  instances  may  not 
be  found  in  which  the  word  ^settlement'  has  been  used  in 
acts  of  Congress  in  other  senses,  or  in  the  sense  of  'pay- 
ment.' But  it  is  apparent  that  the  word  'settlement'  in 
connection  with  public  contracts  and  accounts,  which 
are  the  subject  of  prescribed  scrutiny  for  the  purpose  of 
ascertaining  the  rights  and  obligations  of  the  United 
States,  has  a  well  defined  meaning  as  denoting  the  appro- 
priate administrative  determination  with  respect  to  the 
amount  due.  We  think  that  the  words  'final  settlement' 
in  the  Act  of  1905  had  reference  to"  the  time  of  this  deter- 
mination when,  so  far  as  the  Government  was  concerned, 
the  amount  which  it  was  finally  bound  to  pay  or  entitled 
to  receive  was  fixed  administratively  by  the  proper  au- 
thority. It  is  manifestly  of  the  utmost  importance  that 
there  should  be  po  uncertainty  in  the  time  from  which 
the  six  months'  period  runs.  The  time  of  the  final  ad- 
ministrative determination  of  the  amount  due  is  a  definite 
time  fixed  by  public  record  and  readily  ascertained.  As 
an  administrative  matter,  it  does  not  depend  upon  the 
consent  or  agreement  of  the  other  party  to  the  contract 
or  account.  The  authority  to  make  it  may  not  be  sus- 
pended, or  held  in  abeyance,  by  refusal  to  agjcee.  Whether 
the  amoimt  so  fixed  is  due,  in  law  and  fact,  undoubtedly 
remains  a  question  to  be  adjudicated,  if  properly  raised 
in  judicial  proceedings,  but  this  does  not  affect  the  run- 
ning of  the  time  for  bringing  action  under  the  statutory 
provision. 

In  the  present  case,  the  construction  of  the  building 
was  in  charge  of  the  Secretary  of  the  Treasury  and  under 
the  general  supervision  of  the  Supervising  Architect.  The 
Secretary  of  the  Treasury  was  authorized  to  remit  the 
whole  or  any  part  of  the  stipulated  liquidated  damages  as 
in  his  discretion  might  be  just  and  equitable..    Act  of 
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June  6,  1902,  c.  1036,  32  Stat.  310,  326.  On  August  21, 
1912,  the  *  Supervising  Architect  havmg  received  the 
certificate^of  the  chief  of  the  technical  division  of  the  office 
that  all  work  embraced  in  the  contract  had  been  satis- 
factorily completed  made  his  statement  of  the  amount 
finally  due,  recommending  that  only  the  actual  damage 
(as  stated)  be  charged  against  the  contractor  and  that 
the  proper  voucher  should  be  issued  in  favor  of  the  con- 
tractor for  "the  balance,  to  wit,  $3,999.01.  And,  on  the 
same  date,  thid  recommendation  was  approved  and  actual 
damages  charged  accordingly  by  direction  of  the  Secretary 
of  the  Treasury.  This,  in  our  judgment,  was  the  'filial 
settlement'  of  the  contract  witlyn  the  meaning  of  the 
act.  W^  understand  that  the  administrative  construction 
of  the  act  has  been  to  the  same  effect.  The  regulation  of 
the  Treasury  Department,  as  it  appears  from  its  circular 
issued  for  the  information  of  persons  interested  in  clain^ 
for  material.and  labor  supplied  in  the  prosecution  of  work 
On  buildings  under  the  control  of  that  Department 
(Dept.  Circ.,  No.  45,  Sept.  12,  1912),  is  as  follows:  "The 
department  treats  as  the  date  of  final  settlement  men- 
tioned in  said  acts"  (referring  to  the  Acts  of  1894  and 
1905,  supra), ''the  date  on  which  the  department  approves 
the  basis  of  settlement  under  such  contract  recommended 
by  the  Supervising  Architect,  and  orders  payment  ac- 
cordingly." 

We  conclude  that  the  action  was  not  brought  prema- 
tunely. 

2.  With  respect  to  the  amendment  of  the  complaint,  it 
is  apparent  that  as  there  was  an  existing  right  of  action 
under  the  statute  at  th.e  time  the  suit  was  brought,  the 
case  was  not  within  the  decision  in  Texas  Cement  Co.  v. 
A(cCord,  supra.  No  new  or  different  cause  of  action  was 
alleged  in  the  amended  complaint.  The  court  merely 
permitted  the  defective  stateknent  of  the  existing  right  to 
be  corrected  by  the  additipn  of  appropriate  all^ations, 


Digitized  by 


Google 


ILLINOIS  SURETY  CO.  v.  PEELER,  223 

240  U.  S.  Opinion  of  the  Court. 

and  in  this  there  veas  no  error.    Rev.  Stat.,  §  954;  Mia- 
8(mn,  Kans.  A  Tex.  Ry.  v.  Wulfy  226  U.  S.  570,  576. 

3.  It  is  contended  that  the  right  given  by  the  statute 
to  the  described  creditors  is  of  an  equitable  nature,  and 
that  the  court  erred  in  permitting  recovery  at  law.  The 
objection  in  the  present  case  is  merely  technical,  as  the 
parties  stipulated  to  waive  trial  by  jury  and  the  case  was 
heard  and  decided  by  the  district  judge  upon  facts  about 
which  there  is  no  dispute.  The  question  has  not  been 
raised  heretofore  in  this  court,  but  it  has  been  assumed  in 
many  cases  that  the  action  to  be  brought  under  the  statute 
upon  the  contractor's  bond,  whether  the  action  were  in- 
stituted by  the  United  States  {United  Stales  v.  Congress 
Construction  Co.j  222  U.  S;  199)  or  by  creditors  in  the 
name  of  the  United  States,  was  an  action  at  law.  United 
States  Fidelity  Co.  V.  Struthers  WeUs  Co.,  209  U.  S.  306; 
Mankin  v.  Ludowid'Celadon.Co.,  215  U.  S.  533;  Title 
Guaranty  Co.  v.  Crane  Co.,  219  U.  S.  24,  35;  Bryant  v. 
N.  Y.  Steamfitting  Co.,  235  U.  S.  327.  In  Title  Guaranty 
Co.  V.  Crane  Co.,  supra,  a  question  arose  as  to  the  pro- 
priety of  allowing  a  docket  fee  to  each  claimant.  Sec- 
tion 824  of  the  Revised  Statutes  provides  for  a  docket  fee 
of  SlO^'in  cases  at  law,  when  judgment  is  rendered  without 
a  jury."  The  court  said:  "The  allowance  of  a  docket  fee 
of  SiO  to  each  claimant  appears  to  us  to  be  correct.  Rev. 
Stat.,  §  824.  The  claims  are  several  and  represent  dis- 
tinct causes  of  action  in  different  parties,  although  con- 
solidated in  a  single  suit.''  In  the  circuit  and  district 
courts  and  in  the  circuit  courts  of  appeals,  while  it  seems 
that  objection  has  rarely  been  made,  there  has  been  almost 
complete  uniformity  in  treating  the  creditors'  action  under 
the  Act  of  1905  as  one  at  law.  See  United  States  v. 
WtnJcler,  162  Fed.  Hep.  397;  Stitzer  v.  United  States  (C.  C. 
A.,'Thhxl),  182  Fed.  Rep.  513;  United  States  v.  Boomer 
(C.  C.  A.,  Eighth),  183  Fed.  Rep.  726;  United  States  v. 
Illinois  Surety  Co.,  195  E'ed.  Rep.  20^,  Baker  Contract  Co.  v. 
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Ufdled  States  (C.  C.  A.,  Fourth),  204  Fed.  Rep.  390; 
Eberhart  v.  United  States  (C.  C.  A.,  Eighth),  204  Fed. 
Rep.  884;  United  States  v.  BaiJey,  207  Fed.  Rep.  783; 
Vermont  Marble  Co.  v.  Natiotud  Surety  Co.  (C.  C.  A., 
Thiitl),  213  Fed.  Rep.  429;  United  States  v.  Robinson 
(C.  a  A.,  Second),  214  Fed.  Rep.  38;  United  States^  v. 
Massachusetts  Bonding  Co.,  215  U.  S.  241  ;^nited  States  v. 
Emery,  225  Fed.  Rep.  287;  United  States  v.  lUinois  Surety 
Co.  (C.  C.  A.,  Seventh),  226  Fed.  Rep.  663.  It  was  ex- 
pressly held  to  be  an  action  at  law  in  Vnited  States  v. 
Stannard  (D.  C,  N.  t>.,  N.  Y.),  207  Fed.  Rep.  198,  202. 
The  contnoy  conclusion  was  reached  in  United  States  v. 
WfUs  (D.  C,  E.  D.,  Tenn.),  203  Fed.  Rep.  146,  147; 
Illinois  Surety  Co.  v.  United  States  (C.  C.  A.,  Second),  212 
Fed.  Rep.  136, 139,  and  Vnited  States  v.  Scheurman  (D.  C, 
Idaho),  218  Fed.  Rep.  915,  919.  The  point  was  raised  on 
rehearing  in  United  States  v.  lUinois  Surety  Co.  (C.  C.  A., 
Seventh),  226  Fed.  Rep.,  pp.  653, 663, 664,  but,  as  it  came 
too  late,  it  was  not  decided. 

The  statute  provides  that  the  bond  shall  have  ''the 
additional  obligation  that  such  contractor  or  contractors 
shall  promptly  make  payments  to  all  persons  supplying 
him  or  them  with  labor  and  materials  in  the  prosecution 
of  the  work  provide^  for  in  such  contract.''  In  this 
respect,  the  provision  is  substantially  the  same  as  that 
contained  in  the  Act  of  1894,  and  the  obligation  iniavor 
of  the  materialmen  and  laborers  has  been  held  to  be  a 
distinct  obligation.  Guaranty  Co.  v.  Pressed  Brick  Co., 
191  U.  S.  416,  423,  425;  HiU  v.  Am.  Surety  Co.,  200  U.  S. 
197,  201,  202.  It  is  an  obUgation  for  ^e  payment  of 
money  to  the  persons  described,  which  they  are  entitled 
to  enforce.  The  nature  of  the  obligation  is  not  changed 
by  the  fact  that  there  is  to  be  but  one  action.  If  the 
United  States  brings  the  action  the  persons  described  ate 
entitled  to  be  made  parties  and  ''to  have  their  rights  and 
claims  adjudicated.in  such  action  and  judgment  rendered. 
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thereon."  If  the  United  States  does  not  sue  within  the 
tfane  specified,  they  may  bring  action  on  the  bond  in  the 
name  of  the  United  States  and  ^'prosecute  the  /Same  to 
final  judgment  and  execution."  Any  creditor  who  duly 
presents  his  claim  in  such  an  action  becomes  a  party 
thereto  with  a  distinct  cause  of  action.  Tide  Quaranty 
Co.  v..  Crane  Co.,  supra.  The  obligation  of  the  surety  thus 
enforced  in  a  single  action  is  a  legal  obligation  to  the 
United  States  for  the  use  and  benefit  of  the  several  claim- 
ants. We  do  not  r^ard  the  requirements  that  ''the  claim 
and  judgm^it  of^the  United  States"  shall  have  priority, 
and  that  the  aggregate  recovery  shall  not  exceed  the 
penalty  of  the  bond,  as  insuperable  obstacles  to  proceed- 
ing at  law.  It  is  the  case  of  an  undertaking  for  the  pay- 
ment of  many  clahns,  not  to  exceed  the  specified  penalty. 
If  the  total  amoimt  due  exceeds  the  penalty  of  the  bond, 
it  is  provided  that  ''judgment  shaU  be  giv#n  to  each 
creditor  pro  rata  of  the  amount  of  the  recovery."  This, 
however,  merely  requires  an  arithmetical  calculation  after 
the  difiFerent  causes  of  action  have  been  passed  upon  and 
the  amount  due  upon  each  determined.  We  see  no  ground 
upon  which  the  conclusion  can  be  justified  that  the  lia- 
bility of  the  surety  on  its  bond  is  to  be  determined  in 
equity.  The  contrary  has  been  the  generally  accq[)ted 
and,  we  think,  the  correct  practice. 

It  should  be  added  that  a  different  situation  would 
arise  if  the  surety,  availing  itself  of  the  statutory  privilege, 
should  pay  into  court  the  full  amount  of  its  Uability,  to 
wit,  the  penalty  on  the  bond,  for  distribution.  In  that 
case  the  l^al  obligation  of  the  surety  would  be  discharged 
by  the  express  terms  of  the  statute  and  the  proceeding 
would  be  simply  for  the  distribution  of  a  fund  in  court. 

4.  The  plaintiff  in  error  contends  that  the  court  erred 
in  giving  judgment  in  favor  of  the  CaroUna  Electrical 
Company.  The  record  shows  that  among  those  named 
as  the  persons  instituting  the  action  was  the  "Electrical 
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Engineering  and  Contracting  Company,  assgnee  of 
Joseph  B.  Cheshire,  Jr.,  receiver  of  the  Carolina  Electrical 
Company.^'  The  complaint  set  forth  that  the  Carolina 
Electrical  Company  (a  North  Carolina  corporation)  had 
furnished  to  the  contractor  certain .  material  and  labor 
for  which  there  remained  mipaid  the  sum  of  $498.69; 
that  on  October  4,  1912,  Joseph  B.  Cheshire,  Jr.,  was 
appointed  receiver  of  that  company;  and  that  on  March  1, 
1913,  its  claim  had  been  ''assigned  and  transferred  for 
value"  to  the  above-named  plaintiff  by  the  receiver, 
and  that  the  plaintiff  was  the  sole  owner  of  the-  account 
and  had  succeeded  to  all  the  rights  incident  thereto  which 
had  belonged  to  the  Carolina  Electrical  Company.  The 
alleged  transfer  was  denied.  Evidence  was  introduced 
to  diow  the  incorporation,  and  the  appointment  of  the 
receiver.  The  district  judge  found  that  the  order  proved 
was  insufficient  to  establish  the  authority  of  the  receiver 
to  assign  the  claim,  but  held  that  the  proceeding  in  the 
case  was  a  sufficient  filing  of  the  claim  on  behalf  of  the 
CaroUna  Electrical  Company.  Judgment  was  awarded 
in  favor  of  that  company  with  direction  that  it  should  be 
paid  ''only  to  such  person  as  may  be  authorized  by  law 
tp  receive  it  for  said  Carolina  Electrical  Company,"  and 
the  judgment  to  this  effect  was  affirmed. 

In  this,  we  think  the  court  erred.  The  Carolina  Electri- 
cal Company  was  not  one  of  the  plaintiffs  and  there  was 
no  intervention  on  its  behalf.  The  trial  court  in  its  find- 
ings sets  forth  the  interventions  of  certain  other  parties 
and  states  that  no  mor^  interventions  appear  to  have 
been  filed  in  the  cause.  ^  It  is  true,  of  course,  that  the  real 
party  in  interest  who  is  entitled  to  enforce  the  cause  of 
action  may  be  substituted  as  plaintiff.  See  McDonald  v. 
Nebraska,  101  Fed.  Rep.  171,  178.  But  the  present  case 
is  not  one  of  misnomer,  or  of  a  nominal  plaintiff  for  whom 
the  real  party  in  interest  is  substituted,  or  indeed  of  any 
proper  substitution.     The  pliuntiff,  the  Electrical  En- 
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giiie^ring  &  Contractiiig  Company  was  not  a  nominal 
party,  nor  was  the  action  in  any  sense  brought  for  the  bene-^ 
fit  of  the  Carolina  Electrical  Company.  The  record  shows 
that  it  was  brought,  so  far  as  this  claim  is  concerned, 
solely  for  the  benefit  of  the  Electrical  En^eering  & 
Contracting  Company  upon  the  all^ation  that  the  claim 
had  been  assigned  to  it  for  value  and  that  it  was  the  ex- 
clusive and  beneficial  owner.  According  to  the  record, 
the  Carolina  Electrical  Company  was  not  made  a  party 
at  any  stage  of  the  action  unless  this  was  accomplished 
by  the  decision  and  the  judgment.  But  at  the  time  of 
the  decision,  November  10,  1913,  by  reason  of  the  express 
limitation  of  the  statute,  it  was  too  late  for  Uiat  company 
to  intervene. 

The  judgment  is  modified  by  striking  out  the  provision 
in  favor  of  the  Carolina  Electrical  Company,  and  as  thus 
modified  is  affirmed. 

Judgment  affirmed. 


KANSAS  CITY,  FORT  SCOTT  &  MEMPHIS  RAIL- 
WAY COMPANY  V.  BOTKIN,  SECRETARY  OF 
STATE  OF  THE  STATE  OF  KANSAS. 

EBBOB  TO  THB  SUPBBME  COUBT  OF  THB  STATE  OF  KANSAS. 
No.  450.    Submitted  January  7,  1916.— Decided  Fdi>ruaiy  21,  1916. 

The  State  cannot  lay  a  tax  on  interstate  commeroe  in  any  form  by 
imposing  it  either  upon  business  constituting  such  commerce  or  on 

*  the  privilege  of  engaging  in  it,  or  upon  the  receipts  as  such  derived 
therefrom. 

Whether  a  state  tax  has  such  a  direct  relation  to  interst&te  commerce 
as  to  be  an  exercise  of  power  pn^bited  by  the  ccxnmeroe  clause 
depends  upon  the  operaticm  and  effect  of  the  tax  as  enforced  and 


Digitized  by 


Google 


228  OCTOBER  TERM,  1916. 

Argument  f<^  Plaintiff  in  Error.  240  U.  S. 

not  upon  the  manner  in  which  the  taxing  scheme  has  been  charao- 
terized. 

The  State  has  authority  to  tax  a  domeBtic  corporation  for  the  privilege 
of  being  a  corporation,  and  such  a  tax  is  not  necessarily  invalid 
because  measured  by  the  capital  stock,  part  of  which  may  represent 
capital  not  subject  to  the  taxing  power  of  the  State. 

A  State  is  not  debarred  from  imposing  a  tax  upon  the  granted  privi- 
lege of  being  a  oorpcnrationy  because  the  corporation  may  be  en- 
gaged in  interstate  commerce. 

The  validity  of  each  tax  must  be  decided  upon  its  own  facts,  and  a  tax 
within  the  taxing  power  of  the  State  will  not  be  condemned  as 
repugnant  to  the  Federal  Constitution  unless  its  natural  operation 
and  effect  render  it  a  prohibited  exaction. 

The  tax  imposed' by  chapter  135,  Kansas  Laws  of  1913,  on  the  privi- 
lege of  being  a  corpcnration  is  not  laid  upon  interstate  commerce  or 
receipts  therefrom  or  fluctuating  with  the  volume  of  interstate 
budness,  but  is  simply  graduated  according  to  paid  up  capital  wiUi 
a  reasonable  maximum;  and  it  is  not,  as  to  a  domestic  corporation 
engaged  in  both  interstate  and  intrastate  commerce,  mvalid  either 
as  a  violation' of  the  commerce  clause  as  taxing  interstate  com- 
merce or  of  the  due  process  clause  of  the  Fourteenth  Amendment, 
as  taxmg  property  beyond  the  jurisdiction  of  the  State. 

95  Kansas,  261,  affirmed. 

The  factS;  which  involve  the  constitutionality  under 
the  conunerce  and  due  process  clauses  of  the  F^eral 
Constitution  and  the  construction  of  the  statute  of  Kan- 
sas of  1913  imposing  annual  taxes  on  corporations,  are 
stated  in  the  opinion. 

Mr.  R.  R.  Vermilion  and  Mr.  W.  F.  Evans  for  plaintiff 
in  error: 

The  tax  involved  is  not  in  lieu  of  property  tax.  The 
statute  provides  no  method  for  ascertaining  proportion 
of  stock  of  domestic  corporations  devoted  to  Kansas 
business.  The  statute  imposes  a  burden  on  interstate 
commerce  and  seeks  to  tax  property  beyond  the  juris- 
diction of  the  State  of  Kansas.  West.  Un.  Td.  Co.  v. 
Kansas,2l6V. 8.31. 

There  is  no  distinction  between  foreign  and  domestic 
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corporations.  West.  Un.  Td.  Co.  v.  KanaaSj  216  IT.  S.  36 
Phila.  &  Southern  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326 
GdvesUmy  Harrisburg  Ac.  Ry.  v.  Texas,  210^  U.  S;  217 
keyer  v.  WeOa,  Fargo  &  Co.,  223  U.  S.  298;  Ludwig  v. 
West.  Un,  Td.  Co.,  216  U.  S.  146. 

A  corporation  may  pay  under  protest  and  recover 
.  taxes.    Atchison,  Topeka  &c.  "Ry.  v.  O^Corvnor,  223  U.  S. 
280. 

This  court  cannot  reshape  the  statute.  Meyer  v.  Wells, 
Fargo  it  Co.,  223  U.  S.  298;  United  States  Exp.  Co.  v. 
Minnesota,  22S  V.  S.  335;  Baltic  Mining  Co.  v.  Massachvr 
setts,  231  U.  S.  68;  Crane  Co.  v.  homey,  218  Fed.  Rep. 
260^  can  be  distinguished  and  do  not  apply. 

The  statute  denies  due  process  and  equal  protection 
of  the  laws. 

Mr.  S.  M.  Brewster,  Attorney  General  of  the  State  of 
Kansas,  Mr.  James  P.  Coleman,  Mr.  W.P.  Montgomery 
and  Mr.  J.  L.  Hunt  for  defendant  in  error: 

The. act  in  question,  as  applied  to  plaintiff  in  error, 
does  not  regulate  or  burden  interstate  commerce.  It 
imposes  an  excise  tax  upon  the  right  or  privilege  of  the 
pUdntiff  in  error  to  exist  as  a  corporation  under  the  laws 
of  the  State.  Railway  Co.  v.  Sessions,  95  Kansas,  261 ; 
Society  jar  Savings  v.  Coite,  6  Wall.  594;  Hamilton  Mfg. 
Co.  V.  Massachusetts,  6  Wall."  632;  Provident  Inst,  for 
Savings  v.  Massachusetts,  6  Wall.  611;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594. 

The  State  has  full  power  to  impose  such  a  privilege 
tax.  Cases  supra  and  Horn  Silver  Mining  Co.  v.  New 
York,  143  U.  S.  305;  Philadelphia  R.  R.  v.  Pennsylvania, 
15  WaH.  284;  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122 
U.  S.  326;  Minot  v.  Railway  Co.,  18  Wall.  206. 

Such  a  franchise  tax,  if  otherwise  valid,  may  be  com- 
puted or  measured  in  amount  by  the  amount  of  the  capital 
stock  of  the  corporation  employed  in  part  in  carrying  on 
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interstate  commerce,  Flint  v.  Stone  Tracy  Co.,  220  U.  S, 
107^  U.  S.  Exp.  Co.  V.  Minnesota,  223  U.  S.  335;  Baltic 
Mining  Co.  v.  Massachusetts,  231  XJ.  S.  68, 

The  statute  imposing  the  tax  provides  that  the  amoimt 
to  be  paid  for  the  privilege  for  which  it  is  required  shall 
be  determined  by  reference  to  the  capital  employed  in 
exercising  that  privilege,  and  such  capital,  or  the  property 
in  which  such  capital  is  invested,  is  not  itself  taxed.  Home 
Ins.  Co.  V.  New  York,  134  XJ.  S.  594;  Cornell  Steamboat  Co. 
V.  Sohmer,  235  U.  S.  549. 

The  statute  in  question,  as  applied  to  domestic  rail- 
way corporations,  does  not  burden  interstate  conunerce. 
Philadelphia  ,B.  B.  v.  Pennsylvania,  15  Wall.  284;  Philor 
delphia  S.  S.  Co.  v.  Pennsylvania,  122  XJ.  S.  326;  Minot 
v.  Railway  Co.,  18  Wall.  206;  Fmy  Co.  v.  East  St.  Louis, 
107  XJ.  S.  365;  Ashley  v.  Ryan,  153  XJ.  S.  436;  Railroad 
Co.  V.  Maryland,  21  Wall.  456. 

The  question  involved  is  not  witiiin  the  rule  of  law 
determined  in  West.  Un.  Tel.  Co.  v.  Kansas,  216  XJ.  S.  1; 
Pullman  Co.  v.  Kansas,  216  XJ.  S.  56;  eee  Railway  Co.  v. 
Sessions,  95  Kansas,  261. 

The  other  cases  cited  by  plaintiff  in  error  can  be  dis- 
tinguished. 

There  is  no  denial  of  due  process  or  equal  protection 
of  the  laws. 

.    Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

By  Chapter  135  of  the  Iaws  of  1913,  of  Kansas,  every 
domestic  corporation  is  required  to  pay  to  the  Secretary 
of  State  ain  annual  fee  which  is  graduated  according  to 
the  amount  of  its  paid-up  capital  stock.  When  this 
capital  stock  does  not  exceed  $1Q,000,  the  fee  is  $10;  when 
it  exceeds  $10,000  but  is  not  over  $25,000,  the  fee  is  $25; 
and  there  are  further  increases,  graduated  as  stated, 
until  the  maximum  fee  of  $2,500  is  reached,  that  sum 
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being  payable  in  all  cases  where  the  paid-up  capital  stock 
exceeds  $5y000|000.  The  plaintiff  in  error  is  a  railroad 
cori>oration  organized  under  the  laws  of  Kansas,  and  its 
road  extends  into  several  States.  It  has  a  paid-up  capital 
stock  of  $31,660,000.  On  March  31,  1914,,  it  paid  to  the 
Secretary  of  State,  under  protest,  the  required  fee  of 
$2,500  and  brought  this  action  to  recover  the  amount, 
insisting  that  the  tax  is  a  direct  burden  upon  interstate 
commerce  and  is  laid  upon  property  outside  the  State, 
and  hence  is  invalid  under  the  Federal  Constitution. 
The  Supreme  Coiui;  of  Kansas  sustained  the  tax,  thus 
defining  its  nature:  ''The  fee  coUected  is  a  tax  upon  the 
right  of  corporate  existence — the  franchise  granted  by 
the  State  to  be  a  corporation — to  do  business  with  the 
advantages  associated  with  that  form  of  organization.'' 
95  Kansas,  261. 

It  must  be  assumed,  in  accordance  with  r^)eated  deci- 
sions, that  the  State  cannot  lay  a  tax  on  interstate  Qom* 
merce  'in  any  form,'  by  imposing  it  either  upon  the  busi- 
ness which  coniititutes  such  commerce  or  the  privilege  of 
engaging  in  it,  or  upon  the  receipts  as  such  derived  from  it. 
SUxie  Freight  Tax  Cases,  15  Wall.  232;  Philadelphia  & 
SmUhem  S.  Co.  ^..Pennsylvania,  122  U.  S.  326,  336,  344; 
Leiawp  v.  McHnle,  127  U.  S.  640;  Lyng  v.  AficA^an,  135 
U.  S.  161,  166;  McCaU  V.  Califamia,  136  U.  S.  104; 
Galvestan,  Harrislmrg  &c.  Rjf.  v.  Texas,  210  U.  S.  217,  228; 
West  Un.  Td.  Co.  v.  Kansas,  216  U.  S.  1,  36,  37;  PuUman 
Co.  V.  Kansas,  216  U.  S.  56,  65;  Meyer  v.  Wells,  Fargo  & 
Co.,  223  U.  S.  298;  Baltic  Mining  Co.  v.  Massachusetts, 
231  U.  S.  68,  83.  And,  fiui^er,  in  determining  whether 
a  tax  has  such  a  direct  relation  to  interstate  commerce 
as  to  be  an  exercise  of  power  prohibited  by  the  commerce 
clause,. our  decision  must  regard  the  substance  of  the 
exaction — ^its  operation  and  effect  as  enforced — and  can- 
not depend  upon  the  manner  in  which  the  taxing  scheme 
has  been  charactmzed.     Galveston,  Harrisburg  dkc.  Ry. 
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V.  Texas,  supra;  U.  S.  Expr.  Co.  v.  Minnesota,  223  U.  S. 
335,  346;  8i.  Louis  Southwestern  Ry.  v.  Arkansas,  235 
U.  S.  350,  362. 

Examining  the  statute  in  the  present  case,  we  see  no 
reason  to  doubt  the  accuracy  of  the  description  of  the 
tax  by  the  state  court.  We  take  it  to  be  shnply  a  tax  on 
the  privil^e  of  bemg  a  corporation, — on  the  primary 
corporate  franchise  granted  by  the  State.  The  authority 
of  the  State  to  tax  this  privilege,  or  franchise,' has  always 
been  recognized  and  it  is  well  settled  that  a  tax  of  this 
sort  is  not  necessarily  rendered  invalid  because  it  is  meas- 
ured by  capital  stock  which  in  part  may  represent  property 
not  subject  to  the  State's  taxing  power.  Thus,  in  Society 
for  Savings  v.  Coile,  6  Wall.  594,  606,  607,  the  power  to 
levy  the  franchise  tax  was  deemed  to  be  'wholly  unaf- 
fected' by  the  fact  that  the  corporation  had  invested  in 
Federal  securities;  and  in  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  599,  600,  it  was  held  that  a  tax  upon  the 
privil^e  of  being  a  corporation  was  not  rendered  invalid 
because  a  portion  of  its  capital  (the  tax  being  measured 
by  dividends)  was  represented  by  United  States'  bonds. 
These  cases  were  cited  with  distinct  approval,  and  the 
rule  they  applied  in  distinguishing  between  the  subject 
and  the  measure  of  the  tax  was  recognized  as  an  estab- 
lished one,  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107, 165. 
It  is  also  manifest  that  the  State  is  not  debarred  from 
imposing  a  tax  upon  the  granted  privil^e  of  being  a 
corporation,  because  the  corporation  is  engaged  in  inter- 
state as  well  as  intrastate  conunerce.  Delaware  Railroad 
Tax,  18  Wall.  206,  231,  232;  Staie  Railroad  Tax  Cases, 
92  U.  S.  575,  603;  Philadelphia  &  Southern  S.  S.  Co.  v. 
Pennsylvania,  supra;  Ashley  v.  Ryan,  153  U.  S.  436; 
Cornell  Steamboat  Co.  v.  Sohmer,  235  U.  S.  549,  559,  560. 
And,  agreeably  to  the  priniciple  above  mentioned,  it  has 
never  been,  and  cannot  be,  maintained  that  an  annual  tax 
upon  this  privilege  is  in  itself ,  and  in  all  caseb,  repugnant 
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to  the  Federal  power  merely  because  it  is  measured  by 
authorized  or  paid-up  capital  stock.  The  selected  measure 
may  appear  to  be  simply  a  matter  of  convenience  in 
computation  and  may  furnish  no  basis  whatever  for  the 
conclusion  that  the  effort  is  made  to  reach  subjects  with- 
drawn from  the  taxing  authority.  We  have  recently  had 
occasion  (BaUic  Mining  Co.  v.  MassachuseiiSy  supra)  ^  to 
emphasize  the  necessary  caution  that  'every  case  involv- 
ing the  validity  of  a  tax  must  be  decided  upon  its  own 
facts';  and  if  the  tax  purports  to  be  laid  upon  a  subject 
within  the  taxing  power  of  the  State^  it  is  not  to  be  con- 
denmed  by  the  application  of  any  artificial  rule  but  only 
where  the  conclusion  is  required  that  its  necessary  opera- 
tion and  effect  is  to  make  it  a  prohibited  exaction. 

In  Philadelphia  &  Southern  S.  S.  Co.  v.  Pennsylvania, 
supra,  the  State  had  laid  "a  tax  of  eight-tenths  of  one 
per  centum  upon  the  gross  receipts  of  said  company  for 
tolls  and  transportation."  As  the  court  said : "  The  tax  was 
levied  directly  upon  the  receipts  derived  by  the  company 
from  its  fares  and  freights  for  the  transportation  of  persons 
and  goods  between  different  States,  and  between  States' 
and  foreign  countries,  and  from  the  charter  of  its  vessels 
which  was  for  the  same  purpose.''  It  was  necessarily 
concluded  that  the  tax  was  imposed  upon  interstate  com- 
merce. In  Galveston,  Harrishurg  &c.  Ry.  v.  Texas,  supra, 
the  tax  upon  the  railroad  company  was  "equal  to  one  per 
centum  of  its  gross  receipts."  The  coiu^t  held  that  this 
was  ''merely  an  effort  to  reach  the  gross  receipts,  not 
even  disguised  by  the  name  of  an  occupation  tax,  and  in 
no  way  helped  by  the  words  'equal  to.'"  By  the  statute 
which  was  under  review  in  West  Un.  Tel.  Co.  v.  Kansas, 
supra, — as  was  said  in  Flint  v.  SUme  Tracy  Co.,  220  U.  S., 
p.  163,  sunmiarizing  that  case — the  State  "undertook  to 
levy  a  graded  charter  fee  upon  the  entire  capital  stock  of 
one  hundred  millions  of  dollars  of  the  Western  Union  Tele- 
graph Company,  a  foreign  corporation,  and  engaged  in 
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commerce  among  the  States,  as  a  condition  of  doing  local 
business  within  the  State  of  Kansas.  This  court  held, 
looking  through  forms  and  reaching  the  substance  of 
the  thing,  that  the  tax  thus  imposed  was  in  reality  a  tax 
upon  the  right  to  do  interstate  business  within  the  State, 
and  an  undertaking  to  tax  property  beyond  the  limits  of 
the  State;  that  whatever  the  declared  purpose,  when 
reasonably  interpreted,  the  necessary  operation  and  effect 
of  the  act  in  question  was  to  burden  interstate  conunerce 
and  to  tax  property  beyond  the  jurisdiction  of  the  State, 
and  it  was  therefore  invalid."  To  the  same  effect  were 
PvUman  Co.  v.  Kansas,  supra,  and  Ludwig  v.  West  Un. 
Tel.  Co.,  216  U.  S.  146.  The  act  before  the  court  m  Meyer 
V.  WellSj  Fargo  &  Co.,  supra,  which  provided  for  what 
was  called  a  ''gross  revenue  tax,"  was  deemed  to  be 
''so  similar  to  the  Texas  statute  held  bad"  in  the  case  of 
Galveston,  Harrisburg  ike.  Ry.  v.  Texas,  as  to  deserve  a 
similar  condemnation.  On  the  other  hand,  in  U.  S. 
Exp.  Co.  V.  Minnesota,  supra,  it  appeared  that  the  refer- 
ence to  gross  receipts  was  only  intended  fairly  to  measure 
a  tax  upon  a  subject  within  the  taxing  power  of  the  State, 
and  the  tax  was  sustained.  And,  in  the  case  of  Baltic 
Mining  Co.  v.  Massachusetts,  supra,  where  a  tax  on  foreign 
corporations  was  measured  by  the  authorized  capital 
stock  and  was  limited  to  $2,000,  the  court  also  reached 
the  conclusion  "that  the  authorized  capital  is  only  used 
as  the  measure  of  a  tax,  in  itself  lawful,  with6ut  the 
necessary  effect  of  burdening  interstate  conunerce/'  and 
that  hence  the  legislation  was  within  the  authority  of  the 
State.  It  is  true  that  in  that  case  it  was  pointed  out  that 
the  taxing  act  did  not  apply  to  corporations  engaged  in 
railroad,  telegraph,  etc.,  business,  or  to  those  corpora- 
tions whose  business  is  interstate  commerce;  but  it  was 
also  distinctly  stated  that  the  products  of  the  corporations 
before  the  court  were  ''sold  and  shipped  in  interstate 
commerce,"  and  that  to  that  extent  they  were  "engi^gBd 
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in  the  business  of  carrying  on  interstate  commerce''  and 
were  ''entitled  to  the  protection  of  the  Federal  Constitu- 
tion against  laws  burdening  commerce  of  that  character/' 
It  was  because  the  tax,  although  measured  by  authorized 
capital  stock,  could  not  in  view  of  its  limitations  be  re- 
garded as  imposing  a  direct  burden  upon  interstate  com- 
merce that  the  tax  was  upheld.    231  U.  S.,  pp.  68,  86,  87. 

In  the  present  case,  the  tax  is  not  laid  upon  transac- 
tions in  interstate  commerce,  or  upon  receipts  from  inter- 
state commerce  either  separately  or  intermingled  with 
other  receipts.  It  does  not  fluctuate  with  the  volume  of 
interstate  business.  It  is  not  a  tax  imposed  for  the  privi- 
lege of  doing  an  interstate  business.  It  is  a  franchise 
tax — on  the  privilege  granted  by  the  State  of  being  a 
corporation — and  while  it  is  graduated  according  to  the 
amount  of  paid-up  capital  stock  the  maximum  charge 
is  $2,500  in  the  case  of  all  corporations  having  a  paid-up 
capital  of  $5,000,000,  or  more.  This  is  the  amount  im- 
posed in  the  present  case,  where  the  corporation  has  a 
capital  of  $31,660,000.  We  find  no  ground  for  saying 
that  a  tax  of  this  character,  thus  limited,  is  in  any  sense 
a  tax  imposed  upon  interstate  commerce. 

For  similar  reasons,  the  contention  cannot  be  sustained 
that  the  tax  was  one  on  property  beyond  the  jurisdiction 
of  the  State.  Undoubtedly,  a  tax  may  be  in  form  a  privi- 
lege tax  and  yet,  in  substance,  may  be  a  tax  on  property. 
But  the  present  tax  cannot  be  r^arded  as  a  property 
taxat  alL 

Ju^tgmerU  affirmed. 
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LUSK  ET  AL.,  RECEIVERS  OF  ST.  LOUIS  &  SAN 
FRANCISCO  RAILROAD  COMPANY,  v.  BOTKIN, 
SECRETARY  OF  STATE   OF  THE   STATE  OF 

KANSAS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  KANSAS. 
No.  451.    Submitted  January '7,  1916.— Deckled  February  21,  1916. 

The  objections  to  the  constitutionality  of  the  provisions  of  ch.  135, 
Kaasas  Laws  of  1913,  taxing  foreign  corporations  doing  business  in 
Kansas  for  such  privilege  measured  on  th^  proportion  of  its  stock 
used  in  that  State,  resting  in  this  case  excluavely  on  the  asserted  in- 
validity under  the  commerce  and  due  process  clauses  of  similar  pro- 
visions of  the  same  statute  in  regard  to  domestic  corporations  domg 
interstate  and  intrastate  business,  and  those  objections  having  been 
found  untenable  (Kansas  City  d:  Fort  ScaU  Ry.  v.  Kansas,  ante, 
p.  227),  the  sole  basis  ci  attack  on  such  provisions  as  to  foreign  cor- 
poration f^  and  they  cannot  be  held  unconstitutional  in  this  action. 

95  Kansas,  271,  affirmed. 

The  facts,  which  involve  the  constitutionality  under  the 
Federal  Constitution  and  the  construction  and  applica- 
tion of  the  statute  of  Kansas  of  1913  imposing  taxes  on 
foreign  corporations,  are  stated  in  the  opinion. 

Mr.  R.  R.  VermiUon  and  Mr.  W.F.Evans  for  plaintiff 
in  error. 

Mr.  S.  M.  Brewster^  Attorney  General  of  the  State  of 
Kansas,  Mr.  James  P.  Coleman,  Mr.  W.  P.  Montgomery 
and  Mr.  J.  L.  Hunt  for  defendants  in  error. 

Mr.  Paid  E.  Waiker  filed  a  brief  on  behalf  of  the 
Chicago,  Rock  Island  &  Pacific  Railway,  as  amicus  cwruB 
by  leave  of  the  court. 
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Mr.  Justice  Hughes  delivered  the. opinion  of  the 
court. 

The  plaintiffs  in  error,  the  receivers  of  a  railroad  cor- 
poration organized  under  the  laws  of  the  State  of  Missouri, 
brought  this  action  to  recover  the  sum  of  $2,500,  alleged 
to  have  been  paid  under  protest  to  the  Secretary  of  State 
of  the  State  of  Kansas  as  a  tax  upon  foreign  corporations 
imposed  by  Chapter  135  of  the  Laws  of  1913.  A  general 
d^nurrer  to  the  petition  was  sustained,  and,  as  the  plain- 
tiff declined  to  plead  further,  judgment  was  rendered 
in  favor  of  the  defendant.  This  judgment  was  affirmed 
by  the  Supreme  Court  of  the  State.    95  Kansas,  271. 

The  act  above  mentioned  (§  2)  requires  "every  foreign 
cori>oration,  for  profit,  now  or  hereafter  doing  business 
in  this  State,  and  owning  or  usmg  a  part  or  all  of  its  capital 
in  this  State,  and  subject  to  compliance  with  the  laws 
relating  to  the  admission  of  foreign  corporations  to  do 
business  in  Kansas"  to  make  annual  report,  setting  forth 
certain  facts,  to  the  Secretary  of  State.  It  is  further  pro- 
vided that  "upon  the  filing  of  such  report  the  secretary 
of  state,  from  the  facts  thus  reported  and  any  other  facts 
coming  to  his  knowledge  bearing  upon  the  question, 
shall  determine  the  proportion  of  the  issued  capital  stock 
of  the  company  represented  by  its  property  and  business 
in  Kansas,  and  shall  charge  and  collect  from  such  com- 
pany, in  addition  to  the  initial  fees,  for  the  privilege  of 
exercising  its  franchise  in  Kansas,  an  annual  fee  upon 
that  proportion  of  such  foreign  corporation's  issued  capi- 
tal stock  as  is  devoted  to  its  Kansas  business."  The 
amount  of  the  fee  is  graduated  according  to  the  amount 
of  the  issued. capital  stock  "used  in  Kansas."  The  mini- 
mtun  annual  fee  is  $10,  when  the  issued  capital  stock  so 
used  does  not  exceed  $10,000;  and  the  maximiun  annual 
fee  is  $!2,500,  when  the  issued  capital  stock  so  used  exceeds 
$5,000,000. 
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Construing  these  provisions  of  the  act,  and  answering 
the  objection  that  as  to  a  xaiboad  company,  and  otiier 
foreign  corporations,  doing  both  a  local  and  an  interstate 
business,  the  act  was  invalid  because  it  undertook  to 
regulate  interstate  commerce,  the  Supreme  Court  of 
Kansas  said  in  State  v.  Sessions,  95  Kansas,  272,  275: 

''The  requirements  of  the  statute  are  imposed  on  such 
foreign  corporations  doing  business  in  this  State  as  are 
'subject  to  compliance  with  the  laws  relating  to  the  ad- 
^lission  of  foreign  corporations  to  do  businc^  in  Kansas/ 
(§2.)  Corporations  which  are  engaged  solely  in  inter-^ 
state  commerce  are  therefore  wholly  exempt  from  all 
its  provisions,  and  those  which  do  both  an  interstate  and 
an  intrastate  business  are  exempt  so  far  as  concerns  the 
former.  The  phrases  'that  proportion  of  such  fordgn 
corporation's  issued  capital  stock  as  is  devoted  to  its 
Kansas  business'  (§  2),  and  'the  issued  capital  stock  used 
in  Kansas,'  refer  to  the  amount  of  capital  invested  in 
doing  a  purely  local  business.  The  total  capital  of  the 
company  is  involved  only  as  a  basis  for  arriving  at  a 
reasonable  estimate  of  the  capital  devoted  to  transportar 
tion  originating  and  ending  in  Kansas.'^ 

In  the  instant  case,  the  objections  to  the  tax  upon  the 
foreign  corporation  rest  entirely  upon  the  asserted  in- 
validity of  the  tax  imposed  by  the  same  statute  upon 
domestic  corporations;  it  is  insisted  that  the  fordgn  cor- 
poration had  complied  with  statutory  conditions  entitling 
it  to  be  treated  not  less  favorably,  lEtnd  that,  if  the  tax 
laid  by  the  statute  upon  domestic  corporations  is  invalid, 
the  tax  laid  upon  the  foreign  corporation  cannot  be  sus- 
tained. Apparently,,  no  other  contention  was  presented 
to  the  Supreme  Cqurt  of  the  State  (95  Kansas,  271). 
And,  accordingly,  in  the  brief  of  the  plaintiffs  in  error 
in  this  court,  the  questions  involved  are  stated  to  be: 
(a)  that  the  act  under  which  the  tax  was  demanded  is 
unconstitutional    because    "when    applied    to   railroad 
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-  companies  organized  under  the  laws  of  the  State  of  Kan-. 
eas"  owning  lines  extending  into  other  States,  the  act 
places  a  burden  upon  interstate  conunerce  and  imder- 
takes  to  tax  property  outside  the  State;  (b)  that  the  act 
seeks  ''to  place  a  tax  upon  the  entire  capital  stock  of 
domestic  corporations  owning  and  operating  railroads 
in  Kansas  and  other  States,"  that  it  thereby  attempts 
to  tax  property  outside  the  State  in  contravention  of  the 
Fourteenth  Amendment,  and  that  it  ''is  therefore  void 
as  to  domestic  corporations";  and  (c)  that  the  compli- 
ance by  tlie  Missouri  corporation  (of  which  the  plaintiffs 
in  error  are  receivers)  with  the  terms  of  Chapter  186  of 
the  Laws  of  1887,  of  Kansas,  "constituted  a  contract 
between  the  railroad  company  and  the  State,  by  which 
the  State  bound  itself  not  to  subject  the  railroad  com- 
pany or  the  plaintiffs  in  error  to  any  greater  liabilities 
than  those  imposed  upon  railroad  corporations  organized 
imder  the  laws  of  Kansas,  and  conferred  upon  such  foreign 
corporation  complying  with  said  act  'all  the  rights,  privi- 
leges and  franchises'  of  Kansas  railroad  corporations;" 
and  that  it  follows  that,  if  the  tax  act  is  unconstitutional 
as  to  domestic  corporations,  the  imposition  of  the  tax 
in  question  upon  the  Missomi  corporation  "would  violate 
the  obligations  of  the  contract"  and  would  deny  to  it 
''the  equal  protection  of  the  laws." 

In  the  case  of  Kansas  City y  Fort  Scott  &  Memphis  Ry.  v. 
Kansas,  decided  this  day,  ante,  p.  227,  we  have  considered 
the  arguments  against  the  tax  imposed  by  the  statute 
upon  domestic  corporations,  and  we  have  found  the  ob- 
jections to  be  untenable.  Thus,  the  sole  basis  for  the 
attack  made  by  the  plaintiffs  in  error  upon  the  statute 
fails,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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ST.  LOUIS  AND  SAN  FRANCISCO  RAILROAD 
COMPANY  V.  SHEPHERD. 

ERBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
OKLAHOMA. 

No.  160.    Submitted  January  12, 1916.— Decided  February  21, 1916. 

A  Federal  questicm  which  is  first  set  up  and  asserted  in  a  petition  for 
rehearing  in  the  highest  court  of  the  State  which  was  not  entertained 
but  denied  without  passmg  upon  the  Federal  question  is  not  open  to 
consideration  here. 

In  an  action  for  damages  for  unreas(»iable  delay  in  tranq)orting  a  ship- 
m^t  of  cattle,  in  interstate  commerce,  where  the  question  in  dispute 
was  whether  the  transportation  could  have  reasonably  been  com- 
pleted within  the  thirty-dx  hours  maximum  limit  under  the  Federal 
statute,  the  court  changed  the  jury  t^t  the  carrier  could  not  keep 
the  stock  in  the  oars  l(mger  thmi  such  period,  and  that  if  it  was  not 
reasonably  possible  to  complete  the  journey  within  that^time  the 
carrier  was  not  responsible  for  delay  caused  by  unloading  the  stock 
for  rest,  water  and  feed,  and  no  exertions  having  been  reserved  or 
modifications  suggested,  or  other  instructions  requested,  hdd^  that 
assignments  of  error  based  on  failure  to  give  due  efifect  to  the  Federal 
statute  are  so  devoid  of  merit  as  to  be  frivolous  and  the  writ  of  error, 
should  be  dismissed. 

Writ  <rf  error  to  review,  40  Oklahoma,  589,  dismissed. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
under  §  237,  Jud.  Code,  are  stated  in  the  opinion. 

Mr.  W.  F,  Evans,  Mr.  R.  A.  Kleinschmtdt  and  Mr.  E.  H. 
Foster  ior  plaintiff  in  error. 

Mr.  J.  B.  Thompson  for  defendant  in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  was  an  action  for  damages  resulting,  as  was  alleged, 
from  unreasonable  delay  in  transporting  cattle  from  Fort 
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Worthy  Texas,  to  Kansas  City,  Missouri,  in  May,  1909. 
The  plaintiff  had  a  verdict  and  judgment  and  the  latter 
was  aflSrmed.  40  Oklahomi^,  589.  The  errors  assigned 
are  that  due  effect  was  not  given  to  certain  provisions  of 
the  Carmack  Amendment  to  the  Interstate  Commerce  Act 
(§  7,  c.  3591,  34  Stat.  584,  595)  or  to  the  act  Ihnitmg  the 
time  that  cattle  in  interstate  transit  may  be  confined  in 
cars  without  being  unloaded  for  rest,  water  and  feed, 
June  29, 1906,  c.  3594, 34  Stat.  607. 

The  claim  under  the  Carmack  Amendment  was  first 
set  up  and  asserted  in  a  petition  for  rehearing  after  the 
judgment  in  the  trial  court  was  affirmed  by  the  Supreme 
Court  of  the  State.  The  petition  was  not  entertained, 
but  was  denied  without  passing  upon  the  Federal  ques- 
tion thus  tardily  raised.  That  question  therefore  is  not 
open  to  consideration  here.  Pim  v.  St  Louis,  165  U.  S. 
273;  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  291,  308; 
McCarquodak  v.  Texas,  211  U.  S.  432,  437;  Forbes  v. 
State  Council  of  Virginia,  216  U.  S.  396,  399;  Consolidated 
Turnpike  Co.  v.  Norfolk  Ac.Ry.,  228  U.  S.  326,  334. 

The  claim  made  under  the  other  act  was,  that  part  of  the 
delay  was  excusable,  because  the  transportation  reason- 
ably could  not  have  been  completed  within  the  maximum 
time — thirtyndx  hours — during  which  the  cattle  could  be 
confined  in  the  cars  and  it  therefore  became  necessary 
under  the  act  to  imload  them  for  rest,  water  and  feed  for 
at  least  five  hours,  as  was  done.  Whether  the  transporta- 
tion reasonably  could  have  been  completed  within  thirty- 
ax  hoiu^  was  the  subject  of  direct  and  conflicting  testi- 
mony and  was  committed  to  the  jury  as  a  question  of 
fact.  In  that  connection  the  court  said  to  the  jury: 
"You  are  instructed  that  under  the  laws  of  the  United 
States  the  defendant  company  could  not  keep  the  stock 
in  this  shipment  in  the  cars  longer  than  thirty-six  hoiu^ 
and  if  you  find  from  the  evidence  that  it  was  not  reason- 
ably possible  that  the  shipment  should  reach  Eapsas  City 
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within  the  thirty-six  hour  limit,  then  it  is  not  liable  for 
the  delay  caused  by  the  unloading  of  the  stock.''  No 
exception  was  reserved  to  this  instruction,  no  modifica- 
tion of  it  was  suggested  and  no  other  instruction  upon  the 
subject  was  requested.  It  therefore  is  apparent  that  the 
assignments  based  upon  this  statute  are  so  devoid  of 
merit  as  to  be  frivolous. 

Writ  of  error  dismissed. 


EMBREE  V.  KANSAS  CITY  AND  LIBERTY 
BOULEVARD  ROAD  DISTRICT. 

ERROR  TO  THE   SUPREME   COURT  OP  THE  STATE  OP 
MISSOURI. 

No.  187.    Argued  January  18,  19,  1916.— Deckled  February  21,  1916. 

Where  a  taxing  district  is  not  established  by  the  legislature,  but  by 
exercise  of  delisted  authority,  there  is  uo  legislative  decision  that 
its  location,  boundaries  and  needs  are  such  that  the  lands  therein 
are  benefited,  and  it  is  essential  to  due  process  of  law  that  the  land* 
owners  be  accorded  an  opportunity  to  be  heard  on  the  question  of 
benefit^. 

Where  a  statute  delegating  authority  for  establishment  of  taxing 
districts  provides  for  a  hearing  on  the  question  of  benefits,  the 
decision  of  the  designated  tribunal  b  sufficient;  and,  unless  made 
fraudulently  or  in  bad  faith,  due  process  is  not  denied. 

A  statute  requiring  adequate  public  notice  of  the  time  and  place  of 
presentation  of  the  petition  for  the  creation  of  a  tax  district  and 
providing  for  presentation  of  remonstrances  with  poww  to  the 
defflgnated  tribunal  to  hear  the  petition  and  remonstranees  and  to 
make  such  changes  in  the  boundaries  of  the  proposed  district  as 
the  public  good  may  require,  not  only  contemplates  a  hearing,  but 
authorises  the  tribunal  to  so  adjust  the  boundaries  as  to  mdude 
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only  such  lands  as  may  reasonably  be  expected  to  be  benefited  by 
the  improvement. 

There  i^  an  inseparable  union  between  the  public  good  and  due  re- 
gard for  private  rights. 

An  adequate  hearing  may  be  had  before  a  delegated  tribunal  authorized 
to  establish  taxing  districts  for  roads  and  to.declare  what  lands  shall 
be  included  therein  as  bemg  benefited  and  due  process  of  law  ac- 
corded to  the  owners,  although  the  particular  roads  to  be  improved 
may  not  hav^been  designated. 

A  legislative  act  establishing  zcmes  of  benefits  with  graduated  ratings 
for  assessments  in  districts  lawfully  created  does  not  deny  due 
process  of  law  where  it  does  not  provide  for  a  hearing  on  this 
particular  feature,  unless  the  Illative  apportionment  is  so  ar- 
bitraiy  and  devoid  of  any  reasonable  basis  as  to  amount  to  an 
abuse  <rf  power. 

Although  no  hearing  may  be  afforded  to  owners  of  land  within  a  taxing 
district  on  the  appraisal  of  their  lands  for  the  purpose  of  appor- 
tioning the  tflx,  if  such  a  hearing  is  accorded  when  the  im  is  sought 
to  be  enforced,  due  process  of  law  is  not  denied.' 

Revised  Stat.  Missouri  1909,  c.  102,  art.  7,  and  Missouri  Laws  1911^ 
373,  providing  for  e^blishment  of  road  improvement  districts  and 
the  issuing  of  bonds  and  levying  of  special  taxes  therefor|are  not 
unconstitutional  under  the  due  process,  proarision  of  the  Fourteenth 
Amendment. 

257  JMissouri,  593,  affirmed. 

The  facts,  which  involve  the  constitutionality  under 
the  Fourteenth  Amendment  of  proceedings  under  the 
applicable  statute  of  Missouri  for  issuing  and  selling  road 
district  bonds  and  levy  of  special  taxes  to  pay  them,  are 
stated  in  the  opinion. 

Mr.  Harris  L.  Moore,  with  whom  Mr.  John  M. 
Cleary  and  Mr.  James  F.  SimraUj  Mr.  Ernest  SimraU 
and  Mr.  TT^  A.  Craven  were  on  the  brief,  for  plaintiff  in 
error: 

Where  the  power  to  determine  the  boundaries  of  the 
benefit  district,  andwhat  property  shall  be  assessed  to 
pay  for  an  improvement,  is  delegated  to  a  non-legislative 
body,  due  process  of  law  demands  notice  and  a  hearing  on 
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whether  the  property  so  marked  out  for  taxation  is,  in 
fact,  benefited.  FaUbrook  District  v.  Bradley,  164  U.  S. 
170;  Argyle  v.  Johnson,  il8  Pac.  Rep.  487;  Spencer  v. 
Merchant,  125  U.  S.  345;  Soliah  v.  Haskin,  232  U.  S. 
522;  In  re  Kissel  Ave.,  143  N.  Y.  Supp.  467;  Bauman 
V.  Ross,  167  U,  S.  548. 

While  it  is  true  that  ordinarily  a  benefit  assessment 
that  must  be  collected  by  suit  cannot  be  said  to  be  want- 
ing in  due  process  of  law,  yet  if  in  such  suit  the  property 
owner  cannot  have  tried  the  question  of  whether  his 
property  is  benefited,  then  such  suit  does  not  constitute 
due  process  of  law  as  to  that  question,  or  supply  the  lack 
of  a  hearing  thereon.  Londoner  v.  Denver,  210  U.  S. 
373,  385;  In  te  Riverside  Park,  138  N.  W.  Rep.  426; 
Argyle  v.  Johnson,  39  Utah,  500;  Central  of  Georgia  Ry. 
V.  Wright,  207  U.  S.  127;  Norwood  v.  Baker,  172  U.  S. 
269. 

The  decision  of  the  Supreme  Court  of  Missouri,  in  so  far 
as  it  construes  the  statute  in  question,  is  conclusive,  and 
where  it  has  held  that  the  statute  contains  a  l^islative 
determination  of  the  benefit  district,  then  that  is  a  con- 
clusive decision  that  there  is  no  hearing  on  that  question, 
when  suit  is  brought  to  collect.  Central  of  Georgia  By^ 
V.  Wright,  207  U.  S.  127. 

While  the  fact  that  a  benefit  assessment  is  to  be  col- 
lected by  suit  ordinarily  constitutes  due  process  of  law, 
yet  when  a  benefit  assessment  has  become  a  final  lien, 
divided  into  twenty  installments,  recorded  in  the  public 
records  as  a  lien  on  the  land,  and  sold  for  cash,  even  if  it 
is  a  fact  that  each  property  owner  may  defend  each  of 
the  twenty  suits  required  to  be  brought  against  each  sep- 
arate piece  of  property,  being  subject  to  heavy 'penalties 
and  attomejTs'  fees  in  case  of  failure  to  make  good  the 
defense  in  whole  or  in  part,  there  is  neither  suoh  timely 
nor  adequate  hearing- as  is  necessary  to  constitute  due 
process  of  law.    See  cases  supra. 
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Mr.  Wmiam  M.  WiUiamg  and  Mr.  Claude  Hardwicke 
for  defendants  in  error. 

Mb.  Justice  Van  Devantbb  delivered  the  opinion  of 
the  couH. 

This  is  a  suit  to  restrain  the  issue  and  sale  of  road 
district  bonds  and  the  levy  and  recordation  of  special 
taxes  to  pay  them.  A  trial  of  the  issues  resulted  in  a 
judgment  for  the  defendants^  which  at  first  was  reversed 
and  on  a  rehearing  was  affirmed.  257  Missouri,  593.  The 
plaintiffs  prosecute  this  writ  of  error. 

When  the  suit  was  begun  the  road  district  had  been 
organized,  a  road  had  been  selected  for  improvement  and 
preliminary  steps  had  been  taken  for  issuing  the  bonds 
and  levying  the  special  taxes— all  conformably  to  the 
local  statute.  Rev.  Stat.  Mo.  1909,  c.  102,  art.  7;  Mo. 
Laws  1911,  373.'  The  district  is  about  seven  miles  in 
length  and  three  in  width,  and  is  bounded  on  the  greater 
part  of  one  side  by  the  Missouri  River.  The  road  selected 
for  improvement  extends  through  the  district  in  the 
direction  of  its  length.  The  cost  of  the  improvement  is 
to  be  met  temporarily  by  the  issue  and  sale  of  bonds  and 
ultimately  by  the  levy  and  collection  of  special  taxes  upon 
all  the  lands  in  the  district.  The  cost  is  to  be  apportioned 
by  rating  the  lands— without  the  buildings  thereon — at 
their  full  fair  value  where  lying  within  one  mile  of  the 
road,  at  seventy-five  per  cent,  of  such  value  where  lying 
between  one  and  two  miles  from  the  road  and  at  fifty  per 
cent,  of  such  value  where  lying  more  than  two  miles  there- 
from (all  seetti  to  be  within  two  miles  here),  and  then 
charging  each  tract  with  a  share  of  the  entire  cost  corre- 
sponding to  its  proportion  of  the  value  of  all  the  lands  as 
so  rated.  Thei  lands  axe  appraised  by  the  district  com- 
missioners and  the  cost  of  the  improvement  is  apportioned 
by  the  county  clerk. 
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The  plaintiffs  own  lands  within  the  distriet  and  object 
to  the  issue  of  the  bonds  and  to  the  levy  of  the  special 
taxes,  upon  the  ground  that  the  scheme  for  subjecting  the 
lands  to  the  pajrment  of  the  cost  is  repugnant  to  the  due 
proc^  clause  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  in  that  the  land  owner  is 
not  afforded  any  opportunity  to  be  heard  on  the  questions 
whether  his  lands  will  be  benefited  by  the  improvement, 
whether,  if  benefited,  the  benefits  in  the  different  zones 
will  be  in  accord  with  the  graduated  ratings  before  indi- 
cated, ^d  whether  the  appraisement  of  his  lands  for  the 
purposes  of  the. apportionment  is  fair. 

The  district  was  not  established  or  defined  by  the 
legislature  but  by  an  order  of  the  county  court  made 
under  a  general  law.  Whether  there  was  need  for  the 
district  and,  if  so,  what  lands  should  be  included  and 
what  excluded  was  committed  to  the  judgment  and  dis- 
cretion of  that  court  subject  to  these  qualifications:  First, 
that  the  district  should  contain  at  least  640  acres  of  con- 
tiguous land  and  be  wholly  within  the  county;  second, 
that  the  court's  action  should  be  invoked  by  a  petition 
signed  by  the  owners  of  a  majority  of  the  aeries  in  the  pro- 
posed district,  and,  third,  that  public  notice — conceded  to 
be  adequate — should  be  given,  by  the  clerk  of  the  court,  of 
the  presentation  of  the  petition  and  the  date  when  it  would 
be  considered,  and  that  owners  of  land  within  the  proposed 
district  should  be  accorded  an  opportunity  to  appear, 
either  collectively  or  separately,  and  oppose  its  formation. 
In  this  connection  the  statute  sa3rs:  ^' The  court  shall  hear 
such  petition  and  remonstrance,  and  shall  make  such, 
change  in  the  boundaries  of  such  proposed  district  as 
the  pubUc  good  may  require  and  make  necessary,  and  if 
after  such  changes  are  made  it  shall  .appear  to  the  court 
that  such  petition  is  signed  or  in  writing  consented  to 
by  the  owners  of  a  majority  of  all  the  acres  of  land  within 
the  district  as  qo  changed,  the  court  shall  make  a  prelim- 
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inary  order  establishing  such  public  road  district,  and 
such  order  shall  set  out  the  boundaries  of  such  district 
as  established  •  .  .  but  the  boundaries  of  no  district 
shall  be  so  changed  as  to  embrace  any  land  not  included 
in  the  notice  made  by  the  clerk  unless  the  owner  thereof 
shall  in  writing  consent  thereto,  or  shall  appear  at  the 
hearing,  and.  is  notified  in  open  court  of  such  fact  and 
given  an  opportunity  to  file  or  join  in  a  remonstrance." 
The  order  actually  made  shows  that  f oiu*  of  the  present 
plaintiffs,  With  three  others,  appeared  in  opposition 
to  the  petition,  recites  that  ^Hhe  court,  after  hearing 
and  considering  said  petition  and  said  protests  and  re- 
monstrances and  all  evidence  offered  in  support  thereof, 
•finds  that  the  public  good  requires  and  makes  necessary 
the  organization,  formation  and  creation  of  such  proposed 
public  road,  district  .  .  .  with  boundaries  as  stated  in 
said  petition,"  and  s^ts  out  the  boundaries  of  the  district 
as  established. 

The  sole  purpose  in  creating  the  district,  as  the  statute 
shows,  was  to  accomplish  the  improvement  of  public 
roads  therein— the  particular  roads  to  be  designated  by 
the  district  commissioners  and  an  approving  vote  of  the 
land  owners. 

As  the  district  was  not  established  by  the  legislature 
but  by  an  exercise  of  delegated  authority,  there  was  no 
l^islative  decision  that  its  location,  boundaries  and  needs 
were  duch  that  the  lands  therein  would  be  benefited  by 
its  creation  and  what  it  was  intended  to  accomplish, 
and,  this  being  so,  it  was  essential  to  due  process  of  law 
that  the  land  owners  be  accorded  an  opportunity  to  be 
heard  upon  the  question  whether  their  lands  would  be 
thus  benefited.  If  the  statute  provided  for  such  a  hearing, 
the  decision  of  the  designated  tribunal  would  be  sufl^cient, 
unless  made  f]raudulentiy  or  in  bad  faith.  PaUbrook 
Irrigation  District  v.  Bradley,  164  U.  S.  112, 167,  174r-176. 

Did  the  statute  contemplate  such  a  hearing?   We  have 
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seen  that  it  required  tliat  adequate  public  notice  be 
given-  of  the  presentation  of  the  petition  for  the  creaticm 
of  the  district  and  the  time  when  it  would  be  considered, 
made  provision  for  the  presentation  of  remonstrances  by 
owners  of  lands  within  the  proposed  district,  and  directed 
that  the  petition  and  remonstrances  be  heard  by  the 
county  court,  that  the  court  make  such  change  in  the 
boundaries  ''as  the  public  good  may  require''  and  that 
the  boundaries  be  not  enlarged  imless  the  owiiers  of  the 
landa  not  before  included  consent  in  writing  or  appear 
at  the  hearing  and  be  given  an  opportunity  to  present 
objections.  That  a  hearing  of  some  kind  was  contemr 
plated  is  obvious,  and  is  conceded.  But  it  is  insisted  that 
it  was  not  to  be  directed  to  the  question  whether  the 
Iimds  included  would  be  benefited  by  the  creation  of  the 
district  and  what  it  was  intended  to  accomplish.  If  that 
were  so,  there  ^ould  be  little  purpose  in  the  hearing  and 
no  real  necessity  for  it. 

True,  the  statute  does  not  in  terms  say  that  lands  which 
will  not  be  benefited  shall  be  excluded  or  that  only  such 
as  will  be  benefited  shall  be  included,  but  it  does  say  that 
the  court  shall  make  such  change  in  the  proposed  bounda- 
ries ''as  the  public  good  may  require."  In  the  presence 
of  this  comprehensive  direction  there  can  be  no  doubt 
that  the  legislature  intended  to  authorize  and  require 
the  county  court  to  adjust  the  boundaries  so  they  would 
include  only  such  lands  as  might  be  reasonably  expected 
to  be  benefited  by  the  improvement  of  the  district  roads 
and  therefore  might  be  properly  charged  with  the  cost  of 
that  work.  That  there  is  an  inseparable  union  between 
the  public  good  and  due  regard  for  private  rights  should 
not  be  forgotten. 

Of  course,  the  nature  and  extent  of  the  hearing  contem- 
plated by  the  statute  is  a  question  of  local  law,  and  if  it 
were  clear  that  the  Supreme  Court  of  the  State  had  set- 
tled it  we  should  accept  and  follow  that  ruling.   Whether 
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ibe  question  has  been  settled  is  at  least  uncertain.  In 
liie  jmndpal  opinion  delivered  on  the  original  hearing 
that  court  said:  ^'We  hold  that  the  General  Assembly 
in  granting  to  land  owners  of  a  proposed  road  district 
the  privilege  of  being  heard  by  remonstrance  intended 
that  such  land  owners  should  have  the  right  in  such 
remonstrance  to  urge  against  the  organization  of  the 
district  or  the  inclusion  of  their  lands  therein  smy  statutory 
or  constitutional  grounds  which  such  land  owners  may 
possess;  and  that  if  such  grounds  be  valid  the  court  may 
exclude  the  lands  of  the  remonstrants  or  refuse  to  incor- 
porate the  proposed  district.  This  ruling  is  rendered 
necessary  to  avoid  the  conclusion  that  ihk  General  Assem- 
bly directed  a  hearing  without  intending  that  any  relief 
might  thereby  be  obtained."  That  opinion,  although 
copied  into  the  record,  does  not  appear  in  the  Missouri 
Reports.  They  contain  only  the  opinion  delivered  on 
the  rehearing.  The  former  may  have  been  entirely  re- 
called. If  so,  the  question  dealt  with  in  the  quotation 
made  from  it  has  not  been  settled,  for  the  later  opinion 
is  silent  upon  the  subject.  But  whether  the  question  be 
settled  or  open  is  not  of  much  importance,  for,  as  before 
indicated,  our  view  of  the  statute  accords  with  that 
expressed  by  the  state  court  in  the  excerpt  from  the  first 
ojunion. 

We  conclude  therefore  that  the  statute  did  provide 
for  according  the  land  owners  an  opportunity  to  be  heard, 
when  the  district  was  created,  upon  the  question  whether 
their  lands  would  be  benefited,  and  also  that  the  order 
establishing  the  district  shows  that  the  statute  was  com- 
plied with  in  that  regard. 

But  in  opposition  to  this  conclusion  it  is  urged  that  an 
adequate  hearing  could  not  be  had  at  that  time  because 
the  road  to  be  improved  had  not  been  selected  and  no 
one  could  say  what  lands  would  be  benefited.  We  are 
not  impressed  with  this  contention.    As  was  well  under- 
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Stood,  the  purpose  in  creating  the  district  was  to  bring 
about  the  improvement  of  its  roads.  Then*  number, 
location  and  condition  were  known,  as  was  also  the  extent 
and  nature  of  theur  use.  The  district  was  of  limited  area 
and  the  proadmity  or  relation  of  every  part  to  each  road 
was  patent.  As  applied  to  such  a  situation,  we  perceive 
no  serious  obstacle  to  determining  with  approximate 
certainty  and  satisfaction  whether  the  improvement  of 
any  one  or  more  oi  the  roads — even  though  no  particular 
one  was  as  yet  selected — ^would  be  of  benefit  throughout 
the  district^  We  say  with  approximate  certainty  and 
satisfaction,  because  this  is  all  that  is  required.  At  best 
the  question  is  one  of  opinion  and  degree,  even  where  the 
improvement  to  be  made  has  been  definitely  determined. 
The  boundaries  of  drainage,  irrigation  and  other  benefit 
districts  are  often  defined  in  this  way.  Indeed,  it  is 
conceded  that  had  the  l^islature  created  this  particular 
district  the  present  objection  would  be  untenable.  If 
such  a  body  can  obtain  the  requisite  information  and 
exercise  the  requisite  judgment,  it  is  not  ea^  to  believe 
that  the  task  would  be  more  difficult  for  a  county  court 
sitting  in  the  vicinity. 

The  claim  that  the  land  owners  axe  entitled  to  $,  hearing 
on  the  question  whether  the  benefits  in  the  diff^^i^t  zones 
will  be  in  accord  with  the  graduated  ratings  of  their  lands 
is  not  seriously  pressed  upon  our  attention  and  requires 
but  brief  notice.  The  ratings  are  not  fixed  in  the  exercise 
of  del^ated  authority  but  by  the  statute  itself,  which 
must  be  taken  as  a  legislative  decision  that  in  a  district 
lawfully  constituted,  in  the  manner  before  indicated,  the 
benefits  to  the  lands  in  the  different  zones  will  be  in  ap- 
proximate accord  with  the  ratings  named.  This  being  so, 
no  hearing  is  ess^itial  to  give  effect  to  this  feature  of  the 
apportionment.  A  l^islative  act  of  this  nature  can  be 
successfully  called  in  question  only  when  it  is  so  devoid 
of  any  reasonable  basis  as  to  be  essentially  arbitrary  and 
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an  abuse  of  power  {Wagner  v.  Lesety  239  U.  S.  207;  Hcwk 
V.  LUOe  Drainage  District,  239  U.  S.  254;  Myles  Salt 
Co.  V.  Iberia  Drainage  Diatria,  239  U.  S.  478;  Gast  Really 
Co.  V.  Schneider  Granite  Co.,  240  U.  S.  55.  And  see  Bi- 
Metallic  Investment  Co.  v.  Stale  Board  of  Equalization,  239 
U.  S.  441,  445-446),  which  obviously  is  not  the  case 
here. 

The  claim  that  the  land  owners  are  not  afforded  an 
opportunity  to  be  heard  in  respect  of  the  value  of  their 
lands  is  also  untenable.  While  no  hearing  is  given  when 
the  lands  are  appraised  one  is  accorded  when  the  tax  is 
sought  to  be  enforced.  The  mode  of  {enforcement  is  by 
a  suit  in  a  court  of  justice,  when,  as  the  Supreme  Court 
of  the  State  holds,  owners  aggrieved  by  the  valuation 
may  have  a  full  hearing  upon  that  question.  This  is  due 
process.  Davidson  v.  New  Orleans,  96  U.  S.  97,  104; 
Hagar  v.  Redamation  District,  111  U.  S.  701,  711. 

Judlgment  affirmed. 


HAMILTON-BROWN  SHOE  CO.  v.   WOLF 
BROTHERS  &  CO. 

CEBTIOBABI  TO  THE  CmCtflT  CbURT  OF  APPEAI^  FOR  THE 
EIGHTH  CmCUIT. 

Na  S7.    Argued  Oetober  28,  29,  1915.— Decided  F^ruaiy  21,  1916. 

The  words  ''The  American  Girl"  as  applied  to  women's  shoes  b  not 
a  geographical  or  descriptive  term  signifying  that  the  articles  are 
manufactured  in  America,  or  intended  to  be  sold  therein;  nor  does 
it  indicate  qualities  or  characteristics  of  the  article. 

In  this  case,  hdd  that  the  tenn  "American  Qirl"  is  a  fanciful  designar 
tioQ,  atbitrariiy  selected  by  a  concern  manufacturing  shoes  to  desig- 
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nate  thw  product,  and  as  such  it  Is  subject  to  i^propiiatkm  as  a 
trade-maik  for  that  purpose. 

T\^  record  in  this  case  shows  that  the  tenn  "American  Girl"  was 
legitimately  appropriated  and  used  as  a  trade-mark  by  the  caa- 
plainant  and  those  under  whom  it  claims. 

The  jurisdiction. of  this  court  to  review  judgments  and  decrees  of 
the  Circuit  Courts  of  Appeals  on  certiorari  under  §  240,  Jud.  Code, 

.  is  to  be  exercised  sparingly  and  only  in  cases  of  peculiar  gravity  and 
general  importance  and  in  order  to  secure  umformity  of  decision, 
and  the  refusal  of  the  application  is  in  no  case  equivalent  to  affirm- 
ance. 

The  fact  that  the  decree  sought  to  be  reviewed  is  not  a  final  one  ftir- 
nishes  sufficient  ground  for  refusing  the  petition. 

6n  certiorari,  this  court  is  called  upon  to  notice  and  rectify  any  error 
that  may  have  occurred  in  interlocutory  proceedings,  and  is  not 
bound  to  consider  that  an  interlocutory  decree  settled  the  law  of 
the  case  because  it  refused  to  review  it  on  certiorari. 

The  right  to  use  a  trade-mark  is  property  of  which  the  owner  is  en- 
titled io  exclu^ve  enjoyment  to  the  extent  that  it  has  been  actually 
used,  and  an  infringer  is  required  in  equity  to  account  for  and  yield 
up  his  gains  to  the  true  owner. 

In  this  case,  held  that  one  using  the  label  "American  Lady"  for  sho^ 
manufactured  and  sold  by  it  infringed  the  rights  of  complamant  as 
owner  of  the  trade-mark  "American  Girl." 

While  the  decree  of  the  court  below  was  based  on  profits  gained  by 
.  defendant  in  unfair  competition  by  using  an  imitation  of  complain- 
ant's label  and  not  for  infringement  of  trade-mark,  as  the  proofs  and 
findings  were  as  applicable  to  a  claim  of  compensation  for  infring- 
*  ing,a  trade-maric  to  which  complainant  is  found  entitled,  the  decree 
may  be  affirmed. 

Where  defendant*  is  not  an  inngcent  infringer  and  an  apportionment 
between  profits  attributable  to  infringing  the  trade-mark  and  those 
attributable  to  mtrinsic  merit  of  his  own  article  is  inherently  im- 
possible, complainant  is  not  limited,  in  his  recovery  to  the  fonner; 
nor  is  the  burden  on  him  to  show  what  such  portion  oi  the  profits 
was. 

The  owner  of  the  trade-mark  is  on  every  principle  of  reason  and  justice 
entitled  to  so  n^uch  of  the  profit  as  r^ulted  from  its  use,  and  it  is 
more  consonant  with  reason  and  justice^that  he  should  have  all  the 
profit  than  that  he.  should  be  deprived  of  any  portion,  thereof  by 
the  fhtudulent  act  of  the  infringer. 

On  matters  of  fact  in  estunating  the  profits  to  which  complainant  is 
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entitled  there  is  no  sufficient  reason  for  disturbing  the  decree  based 
on  rulings  of  the  master  in  this  case. 
206  Fed.  Rep.  611,  affinned. 

Th£  facts,  which  involve  rights  of  the  owner  of  a  trade* 
mark  and  the  liability  of  one  infringing  it,  and  other  ques- 
tions, are  stated  in  the  opinion. 

Mr.  Lvk^  E.  Hart  and  Mr,  Joseph  W.  Baiiey,  with  whom 
Mr.  H.  S.  Priest  and  Mr.  Morton  Jourdan  were  on  the 
brief,  for  petitioner. 

Mr.  Lmxrrence  Maxweily  with  whom  Mr.  Simeon  M.  John- 
son and  Mr.  Percy  Werner  were  on  the  brief,  for  respond- 
ent. 

Mb.  JusTici;:  Pitnet  delivered  the  opinion  of  the  court. 

Respondent,  an  Ohio  corporation  engaged  in  the  manu- 
facture of  shoes,  filed  its  bill  of  complaint  on  January  29, 
1906,  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  Eastern  Division,  against 
petitioner,  a  Missouri  corporation  engaged  in  the  same 
business,  seeking  an  injunction  to  restrain  infringement  of ' 
an  alleged  trade-mark  for  shoes  consisting  of  the  words 
*'The  American  Girl,"  by  the  use  of  the  words  "American 
Lady  as  a  colorable  imitation,  and  also  unfair  competi-^ 
tion  in  trade,  carried  on  by  means  that  included  the  use  of 
the  latter  words;  and  praying  an  accounting  of  damages 
and  profits.  On  final  hearing  the  Circuit  Court  dismissed 
the  bill.  Upon  appeal,  the  Circuit  Court  of  Appeals 
(165  Fed.  Rep.  413)  held  that  ''The  American  Girl"  was 
a  geographical  name,  and,  as  appUed  to  women's  shoes, 
was  descriptive  merely  of  shoes  manufactured  in  America 
and  to  be  worn  by  women,  and  not  an  arbitrary  or  fanci- 
ful usjne  to  indicatb  the  maker,  and  hence  that  the  term 
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as  applied  to  shoes  was  not  the  subject  of  a  valid  trade- 
mark. But  the  court  held  that  complaLoant  was  entitled 
to  be  protected  against  unfair  trade;  that  the  record 
disclosed  that  it  and  its  predeceeBors  in  business  had  em- 
ployed the  words  **The  American  Girl"  as  a  trad&-mark 
continuously  since  the  year  1896,  had  extensively  adver- 
tised their  shoes  under  that  name«  with  the  catch  phrase 
'^  A  shoe  as  good  as  its  name,"  in  trade  journals  and  news- 
papers throughput  the  United  States,  and  largely  through- 
out the  southern  States,  and  thus  established  an  extensive 
trade  therefor;  and  that  defendant  by  adopting  in  the 
year  1900  and  thereafter  using  the  name  '^The  American 
Lady,"  with  certain  catch  phrases,  in  connection  with 
shoes  made  by  it,  and  this  with  full  knowledge  of  complain- 
ant's rights,  was  guilty  of  unfair  competition,  tending 
to  and  resulting  in  confusion  in  the  trade,  and  that  com- 
plainant was  entitled  to  relief.  The  decree  pf  the  Circuit 
Court  was  therefore  reversed,  with  directions  to  decree 
an  injunction  and  an  accounting  limited  to  the  time  sinoe 
the  commencement  of  the  suit. 

Complainant  petitioned  this  court  for  a  writ  of  certiorari 
to  review  that  decisibn,  but  this  was  denied.  214  U.  S. 
614. 

Thereafter  the  Circuit  Court,  pursuant  to  the  mandate  of 
the  Court  of  Appeals,  made  a  decree  granting  an  injunction 
in  accordance  with  the  opii\ion  of  th&t  court,  and  referring 
to  a  master  an  accounting  of  the  damages  and  profits 

^  liable,*  ''limited  to  shoes 
le  filing  of  the  bill  in  this 
with  the  name  'American 
th  any  other  matter  clearly 
jre  of  the  manufacture  of 
>mpany."  An  accounting 
te  of  the  commencement  of 
Complainant  made  no  at- 
proof  as  to  the  amount  of 
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ite  damages,  declaring  that  they  were  practically  inca- 
pable of  exact  computation.  All  the  testimony  was  di- 
isected  to  the  question  of  defendant's  profits. 

The  master  reported  that  during  the  period  covered  by 
the  accounting  defendant  sold  ^'American  Liad3r"  shoes, 
which,  because  of  differences  in  marking,  he  divided  into 
three  classes: 

Class  1.  974,016  pairs  of  shoes  bearing  the  words  ^'Amer- 
ican Lady"  stamped  upon  the  sole,  and  bearing  no  other 
impression  or  distinguishing  mi^k.  The  profits  upon  thesQ 
were  found  to  be  $254,401.72. 

Class  2.  961,607  pairs  of  shoes  marked  ^'American 
Lady,"  with  the  words  '^  Hamilton-Brown  Shoe  Co." 
but  without  the  word  ''Makers"  or  other  matter  indicat- 
ing that  the  shoes  were  of  defendant's  manufacture.  The 
profits  upon  these  were  found  to  be  $190,909.83. 

Class  3.  593,872  pairs  of  shoes  marked  '^American 
Lady,"  but  bearing  also  the  marks  "Hamilton-Brown 
Shoe  Co.,  Makers."  The  profits  upon  these  were  found 
to  be  $132,740.77. 

The  master  reconmi^ided  that  a  judgment  be.entered  for 
the  profits  accruing  from  the  first  two  classes,  aggr^ating 
$445,311.55.  The  profits  accruing  from  the  third  class 
he  held  complainant  was  not  entitled  to  recover  under 
the  opinion  of  the  Court  of  Appeals  and  the  decree  of  the 
Circuit  Court  entered  in  accordance  with  it.  Both  parties 
having  filed  exceptions,  the  District  Court  (successor  of 
the  Circuit  Court),  overruled  those  of  complainant,  sus- 
tained thdse  of  def^dant,  and  adjudged  a  recovery  of  $1 
nominal  damages.    192  Fed.  Rep.  930. 

Complainant  appealed  to  the  Circuit  Court  of  Appeals, 
contending  that  a  decree  should  ha^^  been  rendered  in  its 
favor  for  the  profits  upon  the  first  two  classes  of  shoes,  in 
accordance  with  the  master's  recommendation,  and  that 
it  should  have  included  the  profits  upon  the  third  class, 
which  were  denied  by  the  master.    The  Court  of  Appeals 
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reversed  the  decree,  with  directionB  that  defendant's 
exceptions  to  the  master's  report  be  overruled,  that  the 
report  be  confirmed,  and  that  a  decree  be  entered  against 
d^endant  for  the  amount  reconmiended  by  him,  with 
costs.   206  Fed.  Rep.  611. 

This  writ  of  certiorari  having  been  allowed,  we  proceed 
to  deal  with  the  questions  presented  by  the  record. 

Hoarding  the  case  as  one  of  unfair  competition  with- 
out trad&-mark  infringement,  it  is  insisted  by  petitioner 
that  the  normal  recovery  does  not  include  the  gains  and 
profits  of  defendant,  according  to  the  rule  admittedly 
applicable  in  equity  to  trade-mark  cases,  but  that  the 
injured  party  is  limited  to  such  damages  as  it  shows  it  has 
sustained;  and  that  the  present  case  is  devoid  of  circmn- 
stances  to  take  it  out  of  the  ordinary  rule. 

If,  however,  complainant  was  and  is  entitled  to  the  use  of 
the  words  "The  American  Girl"  as  a  trade-mark,  in  the 
strict  sense  of  the  term,  and  if  the  proofs  adduced  before 
the  master,  and  his  findings  thereon,  are  as  applicable  to 
a  claim  of  compensation  for  infringement  of  the  trade- 
mark as  to  a  claim  of  compensation  for  unfair  competition 
in  the  absence  of  trade-mark,  it  will  not  be  necessary  to 
pass  upon  the  question  of  the  proper  measure  of  recovery 
in  a  non-trade-mark  case.  As  above  pointed  out,  a  claim 
of  trade-mark  right  was  asserted  in  the  bill,  and  it  has  not 
been  abandoned.  It  was  overruled  by  the  Circuit  Court 
of  Appeals  on  the  first  appeal,  upon  reasoning  with  which 
we  are  unable  to  concur.  We  do  not  r^ard  the  words 
"The  American  Girl,"  adopted  and  employed  by  complain- 
,  ant  in  connection  with  shoes  of  its  manufacture,  as  being 
a  geographical  or  descriptive  term.  It  does  not  signify 
that  the  shoes  are  manufactured  in  America,  or.  intend^ 
to  be.  sold  or  used  in  America,  nor  does  it  indicate  the 
quality  or  characteristics  of  the  shoes.  Indeed,  it  does  not, 
in  its  primary  signification,  indicate  shoes  at  all.  It  is  a 
fanciful  designation,  arbitrarily  selected  by  complainmit's 
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predecessors  to  designate  shoes  of  their  manufacture. 
We  are  convinced  that  it  was  subject  to  appropriation  for 
that  purpose,  and  it  abundantly  appears  to  have  been  ap- 
propriated and  used  by  complainant  and  those  under  whom' 
it  claims. 

The  cases  cited  to  the  contrary  are  distinguishable.  In 
Cailal  Co.  V.  Clark,  13  Wall.  311,  324,  the  woid  ^^Lacka- 
wanna ^'  was  rejected  as  a  trade-mark  for  coal  because  it 
designated  the  district  in  which  the  coal  was  produced. 
In  Coluniina  MiU  Co.  v.  Alcam,  150  U.  S.  460,  466,  it  was 
held  that  ^'Columbia"  could  not  be  appropriated  for  ex- 
clusive use  as  a  trade-mark  because  it  was;  a  geograph- 
ical name.  So,  with  respect  to  ''Elgin,"  as  designating 
watches,  Elgin  Nad.  Watch  Co.  v.  Illinois  Watch  Co.,  179 
U.  S.  665,  673;  ''Genesee,"  claimed  as  a  trade-mark  for 
salt,  Genesee  Salt  Co.  v.  Bumap,  73  Fed.  Rep.  818; "Old 
Country,"  as  a  mark  for  soap,  Alien  Wrisley  Co.  v.  Iowa 
Soap  Co. J  122  Fed.  Rep.  796.  If  the  mark  here  in  contro- 
verqr  were  "American  Shoes,"  these  cas^  would  be  quite 
in  point.  (And  see  Shaver  v.  HeUer  &  Merz  Co ,  108  Fed. 
Rep.  821,  826.)  But  "The  American  Girl"  would  be  as 
descriptive  of  almost  any  article  of  manufacture  as  of 
shoes;  that  is  to  say,  not  descriptive  at  all.  'rhe  phrase  is 
quite  analogous  to  "American  Express,"  held  to  be  prop- 
erly the  subject  of  exclusive  appropriation  as  a  trade-mark 
for  sealing  wax  in  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co., 
94  Fed.  Rep.  651,653. 

It  is  contended  that  this  question  is  settled  otherwise, 
at  least  as  between  these  parties,  by  the  decision  of  the 
Circuit  Court  of  Appeals  on  the  first  appeal  and  our  refusal 
to  review  that  d^ision  upon  complainant's  petition  for  a 
writ  of  certiorari,  and  that  the  only  questions  open  for  re- 
view at  this  time  iare  those  that  were  before  the  Court  of 
Appeals  upon  the  second  appeal.  This,  however,  is  based 
upon  an  erroneous  view  of  the  nature  of  our  jurisdiction 
to  review  the  judgmenta  and  decrees  of  the  Circuit  Court  of 
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Appeals  by  certiorari  under  §  240,  Jud.  Code,  derived  from 
§  6  of  the  Evarts  Act  of  March  3, 1891,  26  Stat.  826,  828, 
ch.  517.  As  has  been  many  times  declared,  this  is  a  juris- 
diction to  be  exercised  sparingly,  and  only  in  cases  of 
peculiar  gravity  and  general  importance,  or  in  order  to 
secure  uniformity  of  decision.  Lau  Ow  Bew,  Petitioner, 
141  U.  S.  583,  587;  In  re  Woods,  143  U.  S.  202;  Lau  Ow 
Bew  v.  United  States,  144  U.  S.  47,  58;  Amer.  Const.  Co.  v. 
JacksonviUe  Ry.,  148  U.  S.  372,  383;  Forsyth  v.  Hammond, 
166  IT.  S.  506,  514;  Fields  v.  United  States,  205  U.  S.  292, 
296.  And,  except  in  extraordinary  cases,  the  writ  is  not 
issued  until  final  decree.  Amer.  Const.  Co.  v.  Jacksonville 
Railway,  148  U.  S.  372,  378,  384;  The  Three  Friends,  166 
U.  S.  1,  49;  The  Conqueror,  166  U.  S.  110,  113;  Denver  v. 
N.  Y.  Trust  Co.,  229  U.  S.  123, 133.  The  decree  that  was 
sought  to  be  reviewed  by  certiorari  at  complainant's  in- 
stance was  not  a  final  one,  a  fact  that  of  itself  alone  fur- 
nished sufficient  ground  for  the  denial  of  the  application; 
besides  which  it  appears,  by  reference  to  our  files,  that  the 
application  was  opposed  by  the  present  petitioner  upon 
the  ground  that  the  case,  however  important  to  the  par- 
ties, involved  no  question  of  public  interest  and  general 
importance,  nor  any  conflict  between  the  decisions  of 
state  and  Federal  courts,  or  between  those  of  Federal 
courts  of  different  circuits. 

It  is,  of  course,  sufficiently  evident  that  the  refusal  of  an 
application  for  this  extraordinary  writ  is  in  no  case  equiv- 
alent to  an  affirmance  of  the  decree  that  is  sought  to  be 
reviewed.  And,  although  in  this  instance  the  interlocutory 
decision  may  have  been  treated  as  settling  "the  law  of  the 
case"  so  as  to  furnish  the  rule  for  the  guidance  of  the  ref- 
eree, the  District  Court,  and  the  Court  of  Appeals  itself 
upon  the  second  appeal,  this  court,  in  now  reviewing  the 
final  decree  by  virtue  of  the  writ  of  certiorari,  is  called 
upon  to  notice  and  rectify  any  error  that  may  have  oc- 
ciured  in  the  interlocutory  proceedings.   Panama  Railroad 
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V.  Napier  Shipping  Co.,  166  U.  S.  280,  284;  United  States 
V.  Denver  &  R.  O.R.  B.,  191 U.  S.  84, 93;  Lutcher  &  l^oare 
V.  Knight,  217  U.  S.  257,  267;  Meaeenger  v.  Anderson,  225 
U.S.  436,  444. 

Having  reached  the  conclusion  that  complainant  is  cin- 
titled  to  the  Aise  of  the  words/' The  American  GirF'  as  a 
trade-mark,  it  results  that  it  is  entitled  to  the  profits  ac- 
quired by  defendant  from  the  manifestly  infringing  sales 
under  the  label  '^  American  Lady,''  at  least  to  the  extent 
that  such  profits  are  awarded  in  the  decree  under  review. 
The  right  to  use  a  trade-mark  is  recognized  as  a  kind  of 
property,  of  which  the  owner  is  entitled  to  the  exclusive 
enjoyment  to  the  extent  that  it  has  been  actually  used. 
McLean  v.  Fleming,  96  U.  S.  245, 252;  Manhattan  Medicine 
Co.  V.  Wood,  108  U.  S.  218,  224.  The  mfringer  is  required 
in  equity  to  accotmt  for  and  yield  up  his  gains  to  the  trae 
owner,  upon  a  principle  analogous  to  that  which  charges  a 
trustee  with  the  profits  acquired  by  wrongful  use  of  the 
property  of  the  cestui  que  trust.  Not  that  equity  assumes 
jurisdiction  upon  the  ground  that  a  trust  exists.  As 
pointed  out  in  Root  v.  Railway,  105  V^B.  189,  214,  and 
Tilghman  v.  Proctor,  125  U.  S.  136, 148  (patent  cases),  the 
jurisdiction  must  be  rested  upon  some  other  equitable 
ground — ^in  ordinary  cases,  as  in  the  present,  the  ri^t  to 
an  injunction — but  the  court  6t  equity,  having  acquired 
jurisdiction  upon  such  a  groun^,  retains  it  for  the  purpose 
of  administering  complete  relief,  rather  than  send  the 
injured  party  to  a  court  of  law  for  his  damages.  And 
profits  are  then  allowed  as  an  equitable  measure  of  com- 
pensation, on  the  theory  of  a  trust  ex  makficio.  In  the 
courts  of  England,  the  rule  seems  to  be  that  a  party 
aggrieved  must  elect  between  damages  and  profits,  and 
cannot  have  both.  In  this  country,  it  is  generally  held 
that  in  a  proper  case  both  damages  and  profits  may  be 
awarded.  As  already  observed,  the  decree  under  review 
allows  profits  only,  confines  the  allowance  to  such  as  ao- 
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crued  after  the  commencement  of  the  suit,  and  excludes 
all  sales  where  the  term  "Americdn  Lady"  was  accom- 
panied with  any  other  matter  clearly  indicating  that  such 
shoes  were  of  the  manuifacture  of  the  Hamilton-Brown 
Shoe  Company.  It  was  construed  to  exclude  all  shoes 
bearing  in  addition  to  '^American  Lady"  the  marks 
''Hamilton-Brown  Shoe  Co.,  Makers."  The  account  was 
based  upon  imdisputed  data,  and  no  reason  is  suggested 
why,  if  otherwise  accurate,  it  is  not  as  properly  applicable 
upon  the  theory  of  trade-mark  as  upon  that  of  unfidr 
competition  aside  from  trade-mark  infringement — at 
least,  so  far  as  defendant  is  entitled  to  criticise  it;  com- 
plainant is  not  attacking  the  decree. 

It  is,  however,  insisted  by  defendant  (petitioner)  that 
whether  the  recovery  be  based  upon  the  theory  of  trade- 
mark, or  upon  that  of  unfair  competition,  the  profits  re- 
coverable should  be  limited  to  such  amount  as  may  be 
shown  by  direct  and  positive  evidence  to  be  the  increment 
to  defendant'?  income  by  reason  of  the  infringement,  and 
that  the  burden  of  proof  is  upon  complainant  to  show 
what  part  of  defendant's  profits  were  attributable  to  the 
use  of  the  infringing  mark.  It  is  said  the  true  rule  is 
strictly  analogous  to  that  applied  in  patent  cases,  and 
Mawry  v.  Whitney,  14  Wall.  620,  650;  Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  139;  Garretson  v.  Clark,  111  U.  S. 
120, 121 ;  Dohson  v.  Hartford  Carpet  Co.,  114  U.  S.  439, 444; 
Tilghman  v.  Proctor,  125  U.  S.  136, 146;  Keystone  Mfg.  Co. 
v.  Adams,  151  U.  S.  139,  147;  Westinghouse  Co.  v.  Wagner 
Mfg.  Co.,  225  U.  S.  604,  615;  and  Dowagiac  Mfg.  Co.  v. 
Minnesota  Plow  Co.,  235  U.  S.  641,  are  relied  upon.  The 
rule  invoked  is  that  which,  as  pointed  out  in  the  last  two 
of  these  r^ases,  is  applicable  where  plaintiff's  patent  relates 
to  a  part  only  of  a  machine  or  combination  or  process,  or 
to  particular  improvements  in  a  machine  or  other  device. 
In  such  case,  where  the  invention  is  used  in  combination 
with  other  elements  of  value  not  covered  by  the  patent, 
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80  that  plaintiff's  patent  creates  only  a  part  of  the  profits, 
he  is  entitled  to  recover  only  that  part,  and  must  give 
evidence  tending  to  apportion  the  profits  between  the 
patented  and  unpatented  features.  But,  as  pointed  out  in 
the  Westinghouae  Case  (p.  618),  there  is  a  recognized  excep- 
tion where  the  plaintiff  carries  the  burden  of  proof  to  the 
extent  of  showing  the  entire  profits,  but  is  unable  to  appor- 
tion them^  either  because  of  the  action  of  the  wrongdoer 
in  confusing  his  own  gains  with  those  which  belong  to 
plaintiff,  or  because  of  the  inherent  impossibility  of  making 
an  approximate  apportionment.  There,  ''on  established 
principles  of  equity,  and  on  the  plainest  principles  of  ju£h 
tice,  the  guilty  trustee  cannot  take  advantage  of  his  own 
wrong." 

Assuming  the  asserted  analogy  to  patent  cases  to  exist, 
a  sufficient  reason  for  not  requiring  complainant  in  the 
present  case  to  make  an  apportionment  between  the  prdfits 
attributable  to  defendant's  use  of  the  offending  mark  and 
those  attributable  to  the  intrinsic  merit  of  defendant's 
shoes  is  that  such  an  apportionment  is  inherently  im- 
possible. Certainly,  no  formula  is  suggested  by  which  it 
could  be  accomplished.  The  result  of  acceding  to  defend- 
ant's contention,  therefore,  would  be  to  deny  all  compen- 
sation to  complainant.  And  it  is  to  be  remembered  that 
defendant  does  not  stand  as  an  innocent  infringer.  Not 
only  do  the  findings  of  the  Court  of  Appeals,  supported  by 
abundant  evidence,  show  that  the  imitation  of  complain- 
ant's mark  was  fraudulent,  but  the  profits  included  in  the 
decree  are  confined  to  such  as  accrued  to  defendant 
through  its  persistence  in  the  unlawful  simulation,  in  the 
face  of  the  very  plain  notice  of  complainant's  rights  that 
is  contained  in  its  bill.  As  was  said  by  the  Supreme  Court 
of  California  in  a  similar  case,  Graham  v.  Plate,  40  Cal- 
ifornia, 593,  598;  6  Am.  Rep.  639,  640:  ''In  sales  made 
under  a  simulated  trade-mark  it  is  impossible  to  decide 
how  much  of  the  profit  resulted  from  the  intrinsic  value  of 
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the  commodity  in  the  market,  and  how  much  from  the 
credit  given  to  it  by  the  trade-mark.  In  the  very  nature 
of  the  case  it  would  be  impossible  to  ascertain  to  what  ex- 
tent he  could  have  effected  sales  and  at  what  prices  except 
for  the  use  of  the  trade-mark.  No  one  will  deny  that  on 
every  principle  of  reason  and  justice  the  owner  of  the 
trade-mark  is  entitled  to  so  much  of  the  profit  as  resulted 
from  the  use  of  the  trade-mark.  The  difficulty  lies  in 
ascertaining  what  proportion  of  the  profit  is  due  to  the 
trade-mark,  and  what  to  the  intrinsic  value  of  the  com- 
modity; and  as  this  cannot  be  ascertained  with  any  reason- 
able certainty,  it  is  more  consonant  with  reason  and  jus- 
tice that  the  owner  of  the  trade-mark  should  have  the 
whole  profit  than  that  he  should  be  deprived  of  any  part 
of  it  by  the  fraudulent  act  of  the  defendant.  It  is  the  same 
principle  which  is  applicable  to  a  confusion  of  goods.  If 
one  wrongfully  mixes  his  own  goods  with  those  of  another, 
so  that  they  cannot  be  distinguished  and  separated,  he 
shall  lose  the  whole,  for  the  reason  that  the  fault  is  his; 
and  it  is  but  just  that  he  should  suffer  the  loss  rather  than 
an  innocent  party,  who  in  no  degree  contributed  to  the 
wrong."  To  the  same  effect  are  Avery  v.  MeUde,  86  Ken- 
tucky, 435, 448;  7  Am.  St.  Rep.  604, 610;  El  ModeOo  Cigar 
Co.  V.  Goto,  25  Florida,  886, 915;  23  Am.  St.  Rep.  537, 544; 
6  L.  R.  A.  823,  829;  Regis  v.  Jayrm,  191  Massachusetts, 
245,  249,  261;  Shoe  Co.  v.  Shoe  Co.,  100  Maine,  461,  479; 
Saxkhner  v.  Eisner  &  Mendelson  Co.,  138  Fed.  Rep.  22, 24. 
Finally,  it  is  contended  that  the  account  as  stated  by 
the  master  and  confirmed  by  the  Circuit  Court  of  Ap- 
peals failed  to  make  due  allowance  for  certain  items 
entering  into  the  cost  of  manufacturing  and  selling  the 
shoes  in  diminution  of  defendant's  profits,  including  in- 
terest on  capital,  depreciation  of  real  estate,  taxes,  in- 
surance, advertising,  and  trade  discounts.  These  are 
matters  of  fact,  respecting  which  we  see  no  sufficient 
reason  for  disturbing  the  decree.     One  of  the  points 
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most  earneetly  insisted  upon  is  that  certam  overhead 
charges,  appearing  on  defendant's  books  as  'f  Advance 
Bostoa  House,  173,772.03"  and  ''Allowance  to  Boston, 
$103,075.14,"  of  which  the  amount  chargeable  pro  rata 
agamst  ''American  Lady"  shoes  not  marked  "Makers," 
for  the  period  covered  by  the  accounting,  was  |10,2tL69, 
ought  to  have  deen  deducted  in  computing  defendftnt's 
profits.  'The  only  explanation  of  these  charges  is  in  a- 
stipulation  of  the  parties  that  they  "represent  aUoWances 
niade  by  the  wholesale  house  c^  Hamilton-Brown  Shoe 
Company  on  goods  shipped  by  it' to  what  is  known  as 
the '  Boston  House,'  being  a  separate  and  distinct  corpora- 
tion from  the  defendant  contpany,  and  the  amount 
received  by  the  Hamilton-Brown  Shoe  Company  from 
the  'Boston  House'  for  goods  shipped  to  it  was  $73,772.03 
and  $103,075.14  less  than  the  price  at  which  the  goods 
were  billed  to  that  house,  and  those  items  do  not  repre- 
sent moneys  p^d  by  the  Hamilton-Brown,  ^oe  Company 
to  the  'Boston  House'  or  advances  by  the  Hamilton- 
Brown  Shoe  Company  to  the  'Boston  House.'"  If,  in 
the  Master's  calculation  of  the  profits,  defendant  had 
been  charged  with  sales  of  the  goods  at  the  prices  at  which 
they  were  billed  to  the  Boston  House,  the  insistence  that 
a  deduction  of  $10,271.69  ought  to  be  allowed  as  being 
in  the  nature  of  a  trade  discount  would  seem  correct. 
But  that  is  not  made  to  appear,  and  we  cannot  conclude 
that  the  Master  erred  in  overruling  this  allowance. 

Decree  affirmed. 

The  Chief  Justice  and  Mr.  Justich  Van  Devantbr 
are  of  opinion  that  the  tam  "The  American  Girl,"  as 
applied  to  women's  shoes  made  and  sold  in  America,  is 
geographical  and  descriptive  and  not  subject  to  exclusive 
appropriation  as  a  trade-mark,  and  that  upon  this  record 
a  recovery  of  the  entire  profits  is  not  admissible.  They 
therefore  dissent. 
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GUERINI  STONE  CO.  v.  P.  J.  CARLIN  CONSTRUC- 
TION 00. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 

PORTO  RICO. 

No.  78.    Argued  November  12,  1915.— Decided  February  21,  1916. 

In  the  case  of  sub-contracts,  as  in  other  cases  of  written  agreements, 
a  reference  to  an  extraneous  writing  for  a  particular  purpose  makes 
it  a  part  of  the  agreement  for  that  purpose  only. 

In  this  case,  held  that  the  general  contract  between  the  Govemment 
and  the  contractor  was  not  admissible  as  against  a  sub-contractor 
except  for  the  specific  purpose  mentioned  in  the  subcontract,  to  wit; 
showing  what  drawings  and  specifications  were  referred  to  therein, . 
nor  was  the  sub-contractor  bound  by  provisions  in  the  general  con- 
tract so  as  to  be  obliged  to  submit  to  delays  resulting  from  the 
action  of  the  Govemment  permitted  by  the  original  contract. 

Where  a  contractor  agrees  with  a  sub-contractor  to  provide  labor 
and  materials  not  included  in  the  sub-contract  he  assumes  an  obliga- 
tion not  conditioned  on  the  question  of  his  fault;  and  whether  the 
delay  in  supplying  such  labor  and  materials  be  attributable  to  him 
or  to  the  exercise  by  the  owner  of  a  right  reserved  by  the  principal 
contract,  he  remains  liable  under  the«ub-contract. 

In  this  case  hdd  that  although  the  principal  contract  between  the 
Govemment  and  the  contractor  gave  the  Govemment  the  right  to 
suspend,  as  the  contractor  had  not  saf^uarded  himiself  by  incor- 
porating that  provision  into  the  sub-contract,  he  was  not  relieved 
from  the  damages  caused  the  sub-contractor  by  such  suspension. 

In  estunatmg  profits  that  might  be  realized  if  a  building  contract  had 
been  proceeded  with  in  the  ordinary  manner  to  completion,  no  more 
definite  and  certain  method  can  be  adopted  than  to  deduct  from 
the  contract  price  the  probable  cost  of  furnishing  the  materials  and 
doing  the  work. 

A  provision  in  a  sub-contract  requiring  the  contractor  to  make  monthly 
payments  not  exceeding  85%  of  cost  of  work  erected  cannot  be 
constmed  to  require  precisely  that  percentage;  nor  can  a  provision 
that  the  sub-contractor  furnish  requisitions  of  the  amoimt  to  be 
paid  make  the  sub-contractor  sole  judge  of  the  amount  it  is  en- 
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titled  to  receive.    Such  provisions  must  reoeive  reasonable  c(hi- 
struction. 
Where  the  form  of  a  request  to  instruct  is  such  that  compliance  with 
it  might  mislead  the  juiy,  there  is  no  error  in  refusing  it. 

The  facts,  which  involve  the  rights  find  liabilities  of  a 
sub-contractor  on  government  work,  are  stated  in  the 
opinion. 

Mr.  Edward  S.  Paine  for  plaintiff  in  error. 

Mr.  Francis  H.  Dexter  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court.. 

We  have  here  under  review  a  judgment  for  damages 
in  favor  of  plaintiff  in  error  (also  plaintiff  below)  against 
defendant  in  error  (also  defendant  below),  reversal  being 
asked  upon  the  ground  that,  through  erroneous  rulings 
made  by  the  trial  judge,  the  recovery  was  unduly  limited. 
The  writ  of  error  was  sued  out  under  §244,  Jud.  Code 
(act  of  March  3,  1911,  c.  231;  36  Stat.  1087,  1157),  prior 
to  the  act  of  January  28,  1915  (38  Stat.  804,  c.  22,  §§  3 
and  6). 

Defendant,  a  corporation  of  the  State  of  New  York, 
on  December  12,  1910,  secured  a  contract  with  the  Gov- 
ernment of  the  United  States  for  the  construction  of  a 
post-office  and  court  building  at  San  Juan,  Porto  Rico. 
A  few  days  later  it  entered  into  a  sub-contract  in  writing 
with  one  Guerini,  by  the  first  paragraph  of  which  he 
agreed:  ''To  furnish  and  set  in  position,  including  the 
concrete  backing,  all  the  imitation  of  sandstone,  and  to 
construct  the  interior  concrete  walls,  concrete  floors, 
concrete  roof,  backing  the  granite  construction,  enclosing 
all  the  I  beams  ...  agreeable  to  the  drawings  and 
specifications  made  by  the  said  architect  (copies  of  which 
have  been  delivered  to  the  Sub-Contractor),  and  to  the 
dimension^  and  explanlitions  thereon,  therein  and  herein 
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contained,  according  to  the  true  intent  and  meaning  of 
said  drawings  and  specifications/'  etc.;  it  being  agreed 
that  the  work  should  be  done  "under  the  direction  and 
to  the  satisfaction  of  the  General  Contractors  and  Jaines 
Knox  Taylor,  Architect  (acting  as  Agents  of  the  Owner) 
or  his,  or  its  representative." 

A  subsequent  paragraph  reads  as  follows: 

"25th.  The  Sub-Contractor  further  agrees  to  furnish 
the  material  and  build  the  concrete  footing  complete  to 
the  basement  floor  for  the  sum  of  $6.70  a  cubic  foot. 

"Also  to  furnish  the  materials  and  build  all  the  side- 
walks for  the  siun  of  $1.85  a  square  yard. 

"Also  set  in  position  all  the  granite  walls,  steps,  balus- 
ters, buttresses  and  curbing,  and  all  other  granite  work 
for  the  sum  of  40  cents  a  square  foot  surface.  The  three 
above  items  to  be  at  the  option  of  the  general  contrac- 
tor.   ..." 

Thereafter  the  plaintiff  corporation  was  formed  under 
the  laws  of  Massachusetts,  and  Guerini  t]:ansferred  the 
contract  to  it.  Defendant  was  notified  of  this,  expressed 
satisfaction  in  writing  under  date' February  20,  1911,  and 
thereafter  dealt  with  plaintiff  as  sub-contractor. 

At  a  later  time,  defendant  exercised  the  third  only  of 
the  options  given  to  it  by  the  twenty-fifth  paragraph. 

The  plan  of  the  building  contemplated  a  foundation  of 
concrete  and  piles,  which  was  to  be  constructed  by  de- 
fendant complete  to  the  basement  floor;  above  this  a 
basement  story,  surfaced  with  granite  blocks  to  be  fur- 
nished by  defendant  (as  a  practical  matter,  to  be  sait 
from  the  United  States)  and  to  be  set  in  position  by  plain- 
tiff under  the  accepted  option.  The  blocks  were  to  be 
backed  with  concrete,  to  be  furnished  and  set  by  plaintiff. 
Above  the  basement  story,  the  exterior  walls  were  to  be 
faced  with  imitatiom  sandstone,  backed  with  concrete, 
which  together  with  interior  walls,  floors,  and  roof  of 
concrete  were  to  be  constructed  by  plaintiff. 
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The  contract  contained  the  following  clauses  that  bear 
upon  the  matters  in  dispute: 

"6th.  The  Sub-Contractor  shall  and  will  proceed  with 
the  said  work  and  every  part  and  detail  thereof  in  a 
prompt  and  diligent  manner,  .  .  .  and  shall  and 
will  wholly  finish  the  said  work  according  to  the  said 
drawings  and  specifications  and  this  contract  in  300  days 
from  the  date  upon  which  the  building  is  ready  to  receive 
his  work  and  after  he  has  been  notified  to  proceed  by 
General  Contractors,  and  in  default  thereof,  the  Sub- 
Contractor  shall  pay  the  General  Contractors  the  sum 
of  twenty  dolliEirs  for  every  day  thereafter  that  the  said, 
work  shall  remain  unfinished  as  and  for  liquidated  dam- 
ages. The  Sub-Contractor  further  agrees  to  begin  work 
at  the  building  within  three  days  from  the  time  that  he  is 
notified  by  the  General  Contractors  that  the  building  is 
ready  to  receive  such  work. 

"7th.  .  .  .  Should  the  Sub-Contractor  be  ob- 
structed or  delayed  in  the  prosecution  or  completion  of  the 
work  by  neglect,  delay  or  default  of  the  Owner,  the 
Architect,  the  General  Contractors,  or  of  any  other  con- 
tractors employed  by  them  upon  the  work,  or  by  altera- 
tions which  may  be  required  in  said  work,  or  by  any  dam- 
ages which  might  happen  by  fire,  lightning,  earthquake,  or 
cyclone,  or  by  the  abandonment  of  the  work  by  {he  em- 
ployees through  no  fault  of  the  Sub-Contractor,  then  the 
time  herein  fixed  for  the  completion  of  the  work  shall  be 
extended  for  a  period  equivalent  to  the  time  lost  by  reason 
of  any  or  aU  of  the  causes  aforesaid,"  etc. 

"  11th.  The  General  Contractors  will  provide  all  labor 
and  materials  not  included  in  this  contract  in  such  manner 
as  not  to  delay  the  material  progress  of  the  work,  and  in 
the  event  of  failure  so  to  do,  thereby  causing  loss  to  the 
Sub-Contractor,  agree  that  they  will  reimburse  the  Sub- 
Contractor  for  sitch  loss;  and  the  Sub-Contractor  agrees 
that  if  he  shall  delay  the  material  progress  of  the  work  so 
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as  to  cause  any  damage  for  which  the  General  Contractors 
shall  become  liable,  then  he  shall  make  good  to  the 
General  Contractors  any  such  damage  over  and  above 
any  damage  for  general  delay,  herein  otherwise  provided; 
the  amount  of  such  loss  or  damage  in  either  case,  to  be 
fixed  and  determined  by  the  Architect,  or  by  arbitration, 
as  provided  in  Article  3rd  in  this,  contract. 

"12th.  It  is  hereby  mutually  agreed  by  the  parties 
hereto  that  the  sum  to  be  paid  by  the  General  Contractors 
to  the  Sub-Contractor  for  said  work  and  materials  shall 
l>e  sixty-Tour  thousand  seven  hundred  and  fifty  dollars 
($64,750.00)  subject  to  additions  or  deductions  as  herein- 
before provided,  and  that  such  sum  shall  be  paid  in  current 
funds  by  the  General  Contractors  to  the  Sub-Contractor 
in  monthly  payments  on  account,  not  to  exceed  in  amount 
85  per  cent,  of  the  cost  of  the  work  actually  erected  in  the 
building,  provided  that  the  Sub-Contractor  furnishes  to 
the  General  Contractors  a  written  requisition,  on  a  form 
to  be  supplied  by  the  General  Contractors^  not  less  than 
twelve  days  before  payment  is  required,    ..." 

The  action  was  commenced  in  June,  1912.  The  com- 
plaint, besides  the  jurisdictional  averments,  alleged  the 
making  of  the  contract  between  Guerini  and  defendant, 
the  assignment  to  plaintiff  and  defendant's  consent  and 
recognition  of  plaintiff  ds  the  contracting  party;  averred 
that  thereafter  and  during  the  month  of  February,  1911,  at 
defendant's  request  and  in  pursuance  of  the  terms  of  the 
contract,  plaintiff  employed  and  sent  to  Porto  Rico  its 
representatives,  brought  laborers  from  the  United  States 
and  employed  others  in  Porto  Rico,  organized  its  working 
forces,  purchased  and  supplied  the  necessary  tools  and 
materials,  and  prepared  itself  and  was  ready  and  willing  to 
perform  its  obligations  under  the  contract,  but  that 
thereafter  until  the  sixteenth  day  of  October,  1911,  plain- 
tiff was  not  permitted  by  defendant  to  proceed  with  the 
work,  owing  to  defendant's  failure  to  provide  the  neces- 
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sary  granite  blocks;  that  on  that  day  plaintiff  did  proceed 
with  all  possible  diligence  and  performed  all  the  work 
provided  for  by  the  contract  as  fast  as  defendant  in  the 
course  of  construction  work  permitted  plaintiff  to  do  so; 
that  nevertheless  during  the  period  from  October  16, 1911, 
until  March  9,  1912,  the  work  was  unreasonably  and  un- 
justifiably delayed  by  the  failure  of  defendant  to  provide 
necessary  materials  and  carry  on  its  part  of  the  construc- 
tion work  so  as  to  permit  plaintiff  to  perform  the  work  re- 
quired of  it  under  the  contract,  and  that  plaintiff  was 
thereby  greatly  damaged;  that  on  March  9, 1912,  all  work 
of  every  nature  was  stopped  on  the  building,  and  plaintiff 
was  prevented  by  defendant  from  continuing  with  any 
work;  that  said  stoppage  ''has  continued  ever  since,  is 
still  continuing,  and  .  .  .  will  continue  for  a  period 
of  at  least  several  months  hereafter,"  and  that  defendant 
has  accordingly  committed  a  breach  of  its  obligations 
under  the  contract,  the  result  of  which  has  been  and  is  to 
cause  great  damage  and  loss  to  plaintiff,  which  has  been 
obliged  to  keep  its  labor  force  on  hand  during  all  of  said 
period  at  great  loss  and  expense;  that  by  the  terms  of  the 
contract  payment  of  not  more  than  85%  of  the  amount  of 
the  work  actually  done  was  due  and  payable  by  defendant 
monthly  on  12  days'  notice  from  plaintiff  to  defendant,  and 
that  plaintiff  during  the  months  of  December,  1911,  and 
January  and  February,  1912,  duly  notified  and  demanded 
of  defendant  payment  of  the  sums  due  for  the  work 
actually  performed,  but  that  defendant  continuously  and 
repeatedly  failed  and  refused  to  make  said  payments;  that 
because  of  said  repeated  violation  and  breach  of  the 
contract  on  the  part  of  defendant,  plaintiff,  under  date  of 
May  22, 1912,  notified  defendant  in  writing  of  its  election 
to  terminate  the  contract  and  bring  its  action  for  damages 
for  breach  thereof;  and  that  plaintiff  has  offered  to  defend- 
ant to  arbitrate  their  differences,  but  that  defendant  has 
refused.     Plaintiff  claimed  damages  to  the  amount  of 
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$45,797.45  for  work  and  labor  performed,  materials 
furnished,  and  moneys  expended  in  and  about  the  per- 
formance of  the  contract,  and  for  lost  profits.  &i  a 
separate  paragraph  an  indebtedness  of  about  $40,000 
was  alleged,  for  the  reasonable  value  of  work,  labor,  and 
materials  supplied. 

Defendant  answered,  admitting  some  of  the  averments 
of  the  complaint,  but  denying  that  plaintiff  had  complied 
with  the  terms  of  the  contract  or  had  been  prevented  by 
defendant  from  proceeding  with  and  carrying  oii  its  work; 
admitting  that  plaintiff  notified  defendant  of  its  election 
to  cancel  or  rescind  the  contract  and  bring  itb  action  for 
damages  for  the  alleged  breach  thereof,  but  denying  that 
there  was  cause  for  rescission,  and  denying  that  plaintiff 
had  sustained  damages  as  claimed  by  it.  The  answer 
further  set  up  that  the  sub-contract  was  subject  to  aU  the 
terms  and  conditions  of  the  principal  contract  made 
between  defendant  and  the  Government  of  the  United 
States;  that  defendant  had  at  all  times  proQeeded  strictly 
in  accordance  with  the  terms  and  conditions  of  the  latter 
contract,  that  during  the  course  of  the  construction  of  the 
building  the  representatives  of  the  Government  found  it 
desirable  or  necessary  to  change  the  manner  of  construct- 
ing the  foundations,  and  that  this  action  of  the  Govern- 
ment was  within  its  rights  under  the  original  contract,  and 
plaintiff  was  bound  thereby  equally  with  defendant. 

The  case  was  tried  before  the  judge  of  the  District 
Court  and  a  jury.  Plaintiff  introduced  evidence  tending 
to  support  the  material  averments  of  its  complaint.  It  ap- 
peared that  in  January;  1911,  defendant  notified  plaintiff's 
predecessor  that  "work  must  start  at  once,''  and  that  in 
February  plaintiff  sent  its  representatives  to  Porto  Rico; 
that  upon  their  arrival  so  little  work  had  been  done  upon 
the  foundations  that  they  were  unable  to  do  anything  upon 
the  building  itself,  but  preliminary  work  was  done  in  the 
way  of  getting  tools  and  machinery  to  the  Island,  building 
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workshops  and  an  office,  and  preparing  moulds  for  the 
casting  of  the  artificial  stone;  that  during  the  spring  and 
summer  delay  was  occasioned  by  the  failure  of  defendant 
to  construct  the  foimdations;  that  this  continued  .until 
about  the  first  week  in  October,  when  the  foundation  work 
and  the  grading  inside  the  foundation  walls  had  pro- 
ceeded to  a  point  that  would  admit  of  the  conmiencement 
of  the  course  of  granite,  and  enough  granite  was  upon  the 
ground  to  allow  a  start  to  be  made  of  setting  it*  In  August 
or  September  plaintiff  was  notified  of  defendant's  accq)t- 
ance  of  the  option  to  call  upon  plaintiff  to  set  the  granite 
at  40  cents  per  square  foot,  but  the  granite  was  slow  in 
arriving,  and  some  of  the  stones  were  misfits,  so  that  the 
work  of  lajring  was  considerably  interrupted.  There  was 
difficulty  also  with  the  derrick  equipment,  defendant 
having  under  the  contract  furnished  two  derricks  and  an 
engine,  but  with  insufficient  power  to  admit  of  operating 
both  derricks  at  the  same  time.  This  was  remedied,  some 
time,  in  December,  by  the  provision  of  additional  power. 
The  granite  setting  proceeded  from  the  middle  of  October 
to  February  12,  1912,  plaintiff's  evidence  being  to  the 
effect  that  it  was  set  as  fast  as  delivered,  but  that  because 
the  granite  came  in  separate  shipments,  a  little  at  a  time, 
sometimes  with  needed  blocks  missing,  the  work  of  setting 
it  could  not  be  speeded.  On  or  about  February  12,  1912, 
plaintiff  stopped  setting  granite,  with  defendant's  consent. 

The  evidence  tended  to  show  that  much  of  the  delay 
during  the  spring  and  summer  of  1911  was  occasioned  by  a 
change  made  by  arrangement  between  defendant  and  the 
Government  in  the  provisions  of  the  general  contract 
respecting  the  mode  of  constructing  the  foundations.  The 
pleader  would  seem  to  have  limited  the  complaint  respect- 
ing delay  prior  to  October  16,  1911,  to  such  as  was  due 
to  defendant's  failure  to  provide  granite  blocks,  but  the 
evidence  was  not  thus  limited* 

In  February,  1912,  when  the  granite  work  had  been 
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practically  finished,  it  was  ascertained  that  the  founda- 
tions had  settled,  and  that  there  were  variations  in  the 
foundation  work  from  the  specifications  as  agreed  upon 
between  the  Government  and  defendant.  On  March  9 
work  was  suspended  by  order  of  the  Government,  pending 
an  investigation  which  resulted  in  showing  that  practically 
the  entire  building  would  have  to  be  underpinned  in  order 
to  secure  a  safe  foundation.  This  result  was  officially 
conmiunicated  to  defendant  under  date  March  25,  1912, 
and  a  few  days  later,  pursuant  to  an  order  of  the  Assistant 
Secretary  of  the  Treasury,  all  work  upon  the  building  was 
stopped  'Spending  the  settlement  of  responsibility  for 
deviations  from  contract  requirements  regarding  founda- 
tions." The  question  of  responsibility  lay  between  defend- 
ant and  the  representatives  of  the  Government;  plaintiff 
having  had  nothing  to  do  with  the  foundations.  Leaving 
the  question  undetermined,  the  Government,  in  the  month 
of  May,  1912,  entered  into  an  agreement  with  defendant 
for  underpinning  the  entire  building.  It  perhaps  does  not 
clearly  appear  when  this  work  was  conmienced,  but  it  was 
in  progress  when  the  action  was  begun,  and  Mr.  Berry- 
man,  the  Government's  superintendent  of  construction 
then  in  charge  of  the  building,  testified:  '^This  work  is  now 
[November,  1912]  about  85  per  cent,  completed.*'  The 
same  witness  testified  that  from  March  9,  1912,  until  the 
time  of  the  trial,  **  conditions  were  such  that  it  was  im- 
possible for  the  Guerini  Stone  Company  to  continue  with 
their  work  under  the  contract." 

On  March  9,  1912,  plaintiff's  agent  at  San  Juan  was 
notified  by  defendant's  representative  there  that  the 
Federal  authorities  had  ordered  all  work  upon  the  building 
suspended  pending  investigation  of  the  foundations.  On 
the  same  day  he  wrote  defendant's  San  Juan  office  asking 
whether  plaintiff's  men  should  be  discharged  and  sent  back 
to  the  United  States,  but  got  no  satisfactory  reply.  Fur- 
ther correspondence  upon  the  same  topic  led  to  no  result. 
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Meanwhile,  the  parties  had  been  in  disagreement  about 
pasrments  on  account.  The  contract  (paragraph  12)  pro- 
vided for  payment  of  the  contract  price  "in  monthly 
payments  on  account,  not  to  exceed  in  amount  85  per 
cent,  of  the  cost  of  the  work  actually  erected  in  the  build- 
ing, provided  that  the  Sub-Contractor  furnishes  to  the 
General  Contractors  a  written  requisition,  on  a  form  to  be 
supplied  by  the  General  Contractors,  not  less  than  twelve 
days  before  payment  is  required,"  etc.  The  contract, 
however,  did  not  provide  how  the  cost  of  the  work  other 
than  the  granite  setting  should  be  ascertained.  For  the 
concrete  backing  and  other  concrete  work  and  the  imita- 
tion sand-stone  covered  by  the  sub-contract,  no  ''unit 
prices"  were  specified.  The  price  of  "6.70  a  cubic  foot," 
mentioned  in  the  twenty-fifth  paragraph  as  the  optional 
price  for  concrete  footings,  was  treated  by  the  parties  as 
if  intended  to  read  16.70  per  cubic  yard — approximately 
25  cents  per  cubic  foot.  This,  however,  had  reference  to 
work  that  plainti£f  was  not  called  upon  to  do,  and  ob- 
viously did  not  furnish  a  unit  price- for  the  concreting 
actually  done  by  plaintiff. 

In  December,  1911,  and  January,  1912,  plaintiff  made 
written  requisitions  for  payments  on  account,  based  upon 
statements  of  the  "amount  of  work  completed  to  date." 
They  were  not  complied  with,  and  the  parties  soon  realized 
the  practical  importance  of  agreeing  upon  a  unit  price  to 
be  employed  in  estimating  the  amoimts  payable.  Accord- 
ing to  the  testimony  of  Mr.  Converse,  President  and 
Treasurer  of  the  Guerini  Company,  he  went  from  Boston 
to  New  York  City  on  February  2, 1912,  by  appointment, 
and  conferred  witli  Mr.  Carlin,  defendant's  representative, 
upon  the  subject  of  unit  prices,  and  it  was  then  agreed  that 
plaintiff  should  make  its  applications  and  receive  its 
payments  upon  the  basis  of  a  certam  written  schedule  of 
tmits,  produced  by  Mr.  Carlin,  which  specified  (inter  alia) : 
"Exterior  and  interior  concrete  walls,  arches  and  cement 
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work,  $1.07  per  cu.  ft.;  Concrete  floors  and  casings, 
45V^c  per  sq.  ft."  Mr.  Carlin,  in  his  testimony,  denied 
that  such  an  agreement  was  made,  but  admitted  that  the 
schedule  had  been  agreed  upon  between  defendant  and  the 
Government's  superintendent  of  construction  and  used  as 
a  basis  for  payments  by  the  Government  to  defendant, 
including  payments  for  the  work  done  by  plaintiff  imder 
the  sub-contract.  At  the  interview  of  February  2,  Mr. 
Converse  received  a  check  for  $3,765.50  on  accoimt,  as 
against  $12,750.00  previously  called  for.  Under  date  of 
March  9th  a  requisition  for  $11,735.95  was  made,  and 
against  this  a  payment  of  $674.00  was  made  about  two 
weeks  thereafter.  No  other  payments  were  ^  made  to 
plaintiff.  It  appeared,  however,  that  for  the  work  thereto- 
fore done  by  plaintiff,  defendant  had  received  from  the 
Government  at  least  $13|871.25  (a  witness  called  by 
defendant  said  ''about  $19,000");  based  upon  the  price  of 
$1.07  per  cubic  foot  for  concrete.  It  was  explained  that 
this  unit  price  was  fixed  by  the  first  superintendent  of 
construction,  who  had  charge  during  the  year  1911  and 
the  first  month  of  the  following  year,  and  that  his  succes- 
sor, who  took  charge  on  February  1,  1912,  employed  a 
lower  unit  price,  on  the  basis  of  which  the  Carlin  Co. 
had  been  overpaid  about  $8,000. 

Enough  has  been  said  to  indicate  the  situation  as  it 
stood  on  May  22,  1912,  on  which  date  plaintiff  wrote*  to 
defendant  reciting  briefly  its  complaints  respecting  de- 
fendant's previous  conduct  and  the  stoppage  of  the  work 
and  concluding  as  follows: 

''Under  these  circimistances  and  owing  to  your  entire 
failure  to  comply  with  the  terms  of  the  contract,  we 
hereby  notify  you  that  we  now  terminate  the  contract  and 
shall  proceed  no  further  with  the  work,  and  that  we  shall 
hold  you  liable  for  damages  we  have  sustained  by  reason 
of  your  breach  of  contract,  including  your  failure  to  pro- 
vide labor  and  materials  not  included  in  the  contract  with 
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US  in  such  manner  as  not  to  delay  the  material  progress 
of  our  work  and  your  failure  to  make  payments  in  accord- 
ance with  the  terms  of  the  contract,  and  all  other  breaches 
of  contract  on  your  part." 

Defendant  acknowledged  receipt  and  replied  May  31, 
1912:  ''Said  letter  is  a  breach  of  contract  on  your  part, 
and  we  shall  immediately^  proceed  to  have  the  work  done 
by  other  parties,  and  shall  charge  you  with  the  additional 
expense,  if  any,  above  your  contract  price." 

Plaintiff  further  produced  evidence  tending  to  show 
that  the  moneys  expended  by  it  in  and  about  the  per- 
formance of  the  contract  amoimted  to  upwards  of  $30,000; 
that  if  p^mitted  to  complete  the  contract  under  ordinary 
conditions,  its  estimated  profits  would  have  been  about 
$9,700;  and  that  defendant  had  taken  over  machinery, 
tools,  etc.,  belonging  to  plaintiff  estimated  to  be  worth 
from  $3,300  to  $3,800. 

Defendant  to  some  extent  disputed  the  facts  recounted 
in  and  inferable  from  plaintiff's  evidence,  but  based  its 
defense  principally  upon  the  provisions  ^  of  the  contract 
between  defendant  and  the  Government,  which  it  was 
insisted  must  be  read  into  the  contract  between  plaintiff 
and  defendant.    Among  those  provisions  was  this: 

"It  is  further  covenanted  and  agreed*  that  the  United 
States  shall  have  the  right  of  suspending  the  whole  or 
any  part  of  the  work  herein  contracted  to  be  done,  when- 
ever in  the  opinion  of  the  Supervising  Architect  it  may 
be  necessary  for  the  purposes  or  advantage  of  the  work, 
and  upon  such  occasion  or  occasions  the  contractor  shall, 
without  expense  to  the  United  States,  properly  cover 
over,  secure,  and  protect  such  of  the  work  as  may  be 
liable  to  sustain  injury  from  the  weather,  or  otherwise; 
and  for  all  such  suspensions  the  contractor  shall  be  al- 
lowed one  day  additional  to  the  time  herein  stated  for 
each  and  every  day  of  such  delay  so  caused  in  the  com- 
pletion of  the  work,  the  same  to  be  ascertained  by  the 
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Supervising  Architect;  and  a  similar  allowance  of  exiara 
time  will  be  made  for  such  other  delays  as  the  Supervismg 
Architect  may  find  to  have  been  caused  by  the  United 
States,  provided  that  a  written  claim  therefor  is  presented 
by  the  contractor  within  ten  days  of  the  occurrence  of 
such  delays;  provided,  further,  that  no  claim  shall  be 
made  or  allowed  to  the  contractor  for  any  damages  which 
may  arise  out  of  any  delay  caused  by  the  United  States." 

And  among  the  ''General  Conditions"  prefacing  the 
specifications  was  this: 

''The  Department,  acting  for  the  United  States,  re- 
serves the  right  to  suspend  any  portion  of  the  work  em- 
braced in  the  contract  whenever,  in  its  opinion,  it  would 
be  inexpedient  to  carry  on  said  work." 

Other  contentions  were  made  which  are  not  now  ma- 
terial. 

The  jury  rendered  a  verdict  somewhat  special  in  form, 
finding  for  the  plaintiff  and  assessing  its  damages  at 
$6,609.25,  "including  the  value  of  tools  inventoried  at 
$3,000."  The  judge  had  instructed  them  that  for  certain 
material  and  appliances  used  by  plaintiff  in  carrjring  out 
its  contract,  and  which  were  placed  in  the  custody  and 
chaise  of  defendant,  "credit  must  be  given,  in  whatever 
decision  you  arrive  at,  to  the  plaintiff  company,  and  in 
the  uncontradicted  sum  of  $3,000."  Just  how  the  residue 
of  the  verdict  was  made  up  we  have  no  means  of  deter- 
mining, nor  is  it  now  important. 

The  chief  controversy  here  is  over  the  admission  in 
evidence  of  the  general  contract,  and  the  effect  given  to 
it  in  the  rulings  of  the  trial  judge,  which  were  in  substance 
that  the  provisions  of  that  contract,  including  those 
above  quoted,  were  to  be  read  into  the  sub-contract, 
and  that  for  any  delays  which  resulted  from  the  action 
of  the  representatives  of  the  Govenmient  in  changing 
the  foundations  or  plans  of  the  buildmg,  in  suspending 
or  stopping  the  work,  or  otherwise,  defendant  was  not 
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lesfponsible  td  plaintiff.    To  these  rulings  exceptions  were 
duly  taken. 

From  what  was  said  by  the  trial  judge  it  would  seem 
that  he  labored  under  the  impression  that  the  Supervising 
Architect  of  the  Treasury  was  a  party;  to  the  sub-contract. 
This  is  not  the  case;  he  did  not  sign  the  agreement,  and 
his  name  was  inserted  solely  in  the  capacity  of  architect 
or  referee.  And  although  the  sub-contract  very  plainly 
imports  that  it  covers  only  a  part  of  the  work  of  construct- 
ing the  building,  and  that  the  Carlin  Company  was  the 
general  contractor,  it  contains  no  clause  incorporating 
into  itself  the  provisions  of  the  principal  contract,  or 
even  in  terms  referring  to  that  instrument.  The  sub- 
contractor's work  was  agreed  to  be  done  according  ta 
drawings  and  specifications,  ''copies  of  which  have  been 
deliva:^  to  the  subcontractor."  These  copies  were  not 
produced,  nor  was  their  non-production  accounted  for. 
The  parties  seem  to  have  assumed  that  the  drawings  and 
specifications  of  which  copies  were  to  have  been  delivered 
with  the  sub-contract  were  identical  with  those  that 
formed  a  part  of  the  general  contract;  and  we  adopt  that 
assumption. 

The  reference  in  the  sub-contract-to  the  drawings  and 
specifications  was  evidently  for  the  mere  purpose  of  in- 
dicating what  work  was  to  be  done,  and  in  what  manner 
done,  by  the  sub-contractor.  Notwithstanding  occasional 
expressions  of  a  different  view  (see  Shaw  v.  First  Baptist 
Church,  44  Minnesota,  22,  24;  Avery  v.  Supervisors,  71 
Michigan,  538,  546,  547;  Stein  v.  McCarthy,  120  Wis- 
consin, 288,  295),  in  our  opinion  the  true  rule,  based  upon 
sound  reason  and  supported  by  the  greater  weight  of 
authority,  is  that  in  the  case  of  sub-contracts,  as  in  other 
cases  of  express  agreements  in  writing,  a  reference  by  the 
contracting  pities  to  an  extraneous  writing  for  a  par^ 
ticular  purpose  makes  it  a  part  of  their  agreement  only 
for  the  purpose  specified.    Woodruff  v.  Hough,  91  U.  S, 
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596, 602;  Neuval  v.  Cowell,  36  California,  648, 650;  Mannix 
V.  Tryony  152  California,  31,  39;  Moreing  v.  Webety  3 
Cal.  App.  14,  20;  Short  v^Van  Dykey  50  Minnesota,  286, 
289;  Noyes  v.  Butler  Bros.,  98  Minnesota,  448,  450; 
Modem  Steel  Co.  v.  English  Consinuiion  Co.,  129  Wis- 
consin, 31,  40,  41. 

In  the  present  case,  not  only  was  the  reference  to  the 
drawings  and  specifications  for  a  limited  purpose,  but  the 
sub-contract,  by  the  express  terms  of  its  eleventh  para- 
graph, placed  upon  the  general  contractor  (defendant) 
the  obligation  to  ''provide  all  labor  and  materials  not 
included  .in  this  contract  in  such  manner  as  not  to  delay 
the  material  progress  of  the  work."  Appljdng  this  to  the 
facts  of  the  case,  defendant  agreed  to  furnish  the  founda- 
tion in  such  manner  that  plaintiff  might  bi^ld  upon  it 
without  delay.  This  is  inconsistent  with  any  implication 
that  the  parties  intended  that  delays  attributable  to  the 
action  of  the  owner  should  leave  plaintiff  remediless. 

We  therefore  hold  that  the  general  contract  was  not 
admissible  in  evidence  against  plaintiff,  unless  for  the 
purpose  of  showing  (if,  indeed,  it  did  show)  what  drawings 
and  specifications  were  referred  to  in  the  sub-contract; 
and  that  the  rulings  of  the  trial  judge  holding  platintiff 
bound  by  the  provisionsr  of  the  general  contract,  so  as 
to  be  obliged  to  submit  to  delays  resulting  from  the  action 
of  the  Government,  were  erroneous. 

Another  point  that  may  conveniently  be  dealt  with 
here  is  raised  by  an  exception  taken  to  the  instruction 
that  ''even  if  there,  was  delay  in  furnishing  granite,  there 
could  have  been  no  liability  under  the  sub-contract  for 
^such  delay,  in  money,  but  such  a  condition  was  to  be 
i^emedied  by  an  extension  of  time  for  completion,  as 
therein  provided."  This  was  <5learly  erroneous.  Para- 
graph 11  binds  defendant  to  reimbiu^  plaintiff  for  any 
loss  caused  by  delay  resulting  from  defendant's  failiue  to 
provide  materials  not  included  in  the  sub-contract.    The 
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granite  was  in  this  category.  The  trial  court  misapplied 
Paragraph  7.  The  extension  of  time  therein  provided 
for  was  intended  as  a  dispensation,  under  given  circum- 
stances, of  the  liability  to  liquidated  damages  imposed 
ui>on  the  sub-contractor  by  Paragraph  6  for  failing  to 
con;iplete  his  work  within  the  time  therein  limited.  The 
purpose  of  Paragraph  7  is  to  relieve  the  sub-contractor. 
It  cannot  properly  be  construed  to  deprive  him  of  his 
right  imder  Paragraph  11  to  reimbiu'sement  for  losses 
attributable  to  delays  assumed  by  the  general  contractor. 
Nelson  v.  Pickwick  Associated  Co.^  30  lU.  App.  333. 

What  has  been  said  indicates  the  disposition  that  must 
be  made  of  another  exception  taken  by  plaintiff,  whi^h 
was  to  the  instruction  that  under  Paragraph  7  plaintiff 
was  not  entitled  to  recover  damages  or  money  compensa- 
tion from  defendant  even  though  it  should  appear  that 
plaintiff  ''was  obstructed  or  delayed  in  the  prosecution 
or  completion  of  the  work  by  the  neglect,  delay,  or  default 
of  the  Government  of  the  United  States,  the  Supervising 
Architect,  or  his  representatives,  or  by  defendant,  or  by 
alterations  required  in  the  work,  since  by  the  provisions 
of  that  paragraph  the  only  rraiedy  of  plaintiff  in  such 
cases  is  .the  time  allowance  therein  {Provided  for;  unless, 
however,  you  should  believe  from  the  evidence  that  the 
defendant  failed  to  provide  labor  and  materials  not  in- 
cluded in  the  sub-contract,  in  such  manner  as  to  delay 
the  material  progress  of  the  work." 

As  we  have  shown,  the  failure  to-  furnish  a  foundation 
upon  which  plaintiff 's  work  could  be  superimposed  was  a 
failure  to  provide  ''labor  and  materials  not  included  in  this 
contract,''  within  the  meaning  of  paragraph  11.  To 
furnish  the  foundation  defendant  assumed  an  obligation 
not  conditioned  by  the  question  whether  it  was  at  fault 
or  whether  the  .delay  was  involimtary  on  its  part  because 
attributable  to  a  stoppage  of  work  by  the  owner  in  th^ 
exercise  of  a  right  conferr^  upon  it  by  the  principal  con- 


Digitized  by 


Google 


280  OCTOBER  TERM,  1915. 

Opinion  of  the  Cknirt.  240  U.  8. 

tract.  Defendant  of  course  had  notice  of  the  Govern- 
ment's right  to  suspend  the  work,  and  could  easily  have 
safeguarded  itself  against  responsibility  to  the  sub-con- 
tractor for  delays  attributable  to  the  exercise  of  that  right 
by  an  appropriate  modification  of  Paragraph  11  of  the 
sub-contract,  for  which  presumably  an  allowance  would 
have  been  made  to  the  sub-contractor  in  the  fonn  of  an 
increased  price  for  its  work  or  otherwise.  This  not  having 
been  done,  Paragraph  11  must  be  enforced  as  it  is  written. 
It  matters  not  whether  plaintiff  or  its  predecessor  had 
notice  of  the  provision  of  the  general  contract  respecting 
suspension  of  the  work,  since  that  provision  was  not  in- 
corporated into  the  sub-contract.  It  must  be  presiuned 
that  delays  attributable  to  action  by  the  Government 
were  among  those  intended  to  be  saf^uarded  by  Para- 
graph 11. 

There  was  testimony  as  to  the  profits  that  plaintiff 
probably  would  have  gained  if  the  contract  had  been  pro- 
ceeded with  in  the  ordinary  manner.  But  this  question 
was  excluded  from  the  con^eration  of  the  jury  upon  the 
ground  that  the  profits  were  contingent  and  speculative. 
In  this  there  was  error.  The  testimony  was  from  an  ex- 
perienced witness,  and  included  an  estimate  of  the  total 
cost  to  plaintiff  of  the  doing  of  the  work  called  for  in  the 
sub-contract.  This  amounted  to  $53,012.  The  contract 
price  was  $64,750.  The  witness  testified  that  a  profit  of 
$9,700  would  have  been  made.  Whether  he  intended  to 
say  $11,700  was  for  the  jury  to  determine.  No  more 
definite  or  certain  method  of  estimating  the  profits  could 
well  be  adopted,  than  to  deduct  from  the  contract  price 
the  probable  cost  of  furnishing  the  materials. and  doing 
the  work,  Phila.,  Wil  &  BaU.  R.  R.  v.  Hawardy  13  How. 
307,  344;  Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  S.  264, 
275;  Anva  Mining  Co.  v.  Humble,  153  U.  S.  540,  549. 

Error  is  assigned  to  the  refusal  of  the  trial  judge  to  give 
the  following  instruction : 
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' '  If  you  find  that  the  defendant  failed  to  make  payments 
as  caUed  for  by  the  contract,  on  account  of  work  done  by 
the  plaintiff  in  lEtccordance  with  the  terms  of  the  contract, 
such  failiue  constitutes  a  breach  of  the  contract  on  the 
part  of  the  defendant,  and  justified  the  plaintiff  in  stopping 
work  under  the  contract,  and  entitles  it  to  recovery  from 
the  defendant  of  such  damages  as  may  be  proper  ost  the 
evidence  and  imder  the  instructions  which  the  Court  will 
give  you  in  that  resBtrd." 

.  The  request  was  evidently  based  upon  the  doctrine 
illustrated  in  Canal  Co.  v.  Gardany  6  Wall.  561;  PhiUipa 
&c.  Conatr.  Co.  v.  Seymour,  91  U.  S.  646,  649;  Norringtan 
V.  Wright,  1 15  U.  S.  188,  205.  There  is  a  difficulty,  how- 
ever, in  applying  that  doctrine  to  this  case,  due  to  the 
fact  that  the  contract  does  not  either  specif y  the  amount 
of  the  advance  payments  or  indicate  how  they  are  to  be 
ascertained.  The  language  of  Paragraph  12  is  that  the 
contract  price  is  to  be  paid  ^' in  monthly  payments  on 
account  not  to  ejcceed  in  amount  85%  of  the  cost  of  the 
work  actually  erected  in  the  building,  provided,"  etc. 
l^ere  is  no  clause,  such  as  is  frequently  found  in  contracts 
of  this-  character,  that  the  amoimts  payable  from  time  to 
time  shall  be  ascertained  and  certified  by  the  architect. 
The  language  cannot  be  construed  to  oblige  the  general 
contractor  to  pay  precisely  85%  of  the  cost  of  the  work 
done;  the  use  of  the  words  "not  to  exceed"  forbids  this. 
The  paragraph  miist  receive  a  reasonable  construction, 
and  undoubtedly  required  the  general  contractor  to  make 
substantiid  payments  monthly,  fairly  approximating 
but  not  exceeding  85%  of  the  cost  of  the  work.  But  the 
proviso  requiring  the  sub-contractor  to  furnish  to  the 
general  ccHitractor  a  written  lequisition  did  not  entitle 
the  sub-contr^tor  to  be  the  sole  judge  of  the  amount  it 
was  entitled  to  receive.  On  the  contrary,  the  provision 
that  the  requisition  should  be  submitted  "not  less  than 
twelve  days  before  payment  is  required"  evidently  con- 
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templated  that  the  general  contractor  was  to  be  afforded 
an  opportunity  to  verify  the  propriety  of  the  demand 
made.  But  the  evidence  fails  to  show  that  the  requisi- 
tions were  based  upon  the  cost  of  the  work,  or  that  any 
dear  statement  of  such  cost  was  submitted  with  them.  As 
already  pointed  out,  the  parties  endeavored  to  arrive  at  an 
agreement  about  unit  prices,  in  order  that  these  might  be 
employed  in  making  up  the  requisitions.  Whether  they 
did  so  agree  the  evidence  left  in  dispute.  If  the  agree- 
ment was  made,  it  was  at  the  interview  of  February  2, 
1912.  A  letter  is  in  evidence,  written  by  plaintiff  to  de- 
fendant under  date  of  February  6,  saying:  "In  accord- 
ance with  your  instruction  to  Mr.  Converse  we  have  made 
our  January  requisition  in  the  units  and  unit  prices  used 
by  the  Government  engineer.  .  .  .  We  inclose  formal 
requisition  for  $9,012.50  due  us  under  contract.'^  But 
the  requisition  itself  was  not  introduced.  The  next  and 
last  r)equisition  appears  to  have  been  made  imder  date 
March  9,  1912,  and  this  stated  "Amount  of  work  com- 
pleted to  date,  $18,237.''  But  such  details  as  were  fur- 
nished do  not  seem  to  bear  out  this  estimate.  In  the  state 
of  the  record,  we  cannot  say  that  there  was  error  in  the 
refusal  of  the  requested  instruction. 
.  Error  is  assigned  because  of  the  refusal  to  instruct  the 
jury  as  follows: 

"In  estiunating  the  recovery  to  which  the  plaintiff  is 
entitled,  if  you  find  he  is  entitled  to  recover,  you  should 
consider  the  reasonable  expenditures  incurred,  the  im- 
avoidable  losses  incident  to  stoppage,  the  amount  of  work 
actually  performed,  the  amount  plaintiff  was  actually 
entitled  to  by  reason  of  such  work  at  the  contract  price, 
and  the  profits  which  plaintiff  could  have  made  if  allowed 
to  complete  the  work  under  the  contract." 

Had  the  requested  application  of  these  ^elements  of 
damage  been  confined  to  the  case  of  plaintiff  being  found 
entitled  to  recover  upon  the  theory  that  the  contract  was 
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rightfuDy  terminated  by  the  notice  of  May  22,  1912,  we 
assume  it  ought  to  have  been  granted.  United  States  v. 
Behan,  110  U.  S.  338;  Anvil  Mining  Co.  v.  Humble,  153 
U.  S.  640,  561,  562;  Roehm  v.  Harst,  178  U.  S.  1,  21.  But, 
as  ah'eady  pointed  out,  other  grounds  of  action  were  de- 
clared upon:  (a)  defendant's  failure  to  provide  granite 
blocks  prior  to  October  16,  1911;  (b)  its  failure  between 
that  date  and  March  19, 1912,  to  provide  necessary  mate- 
rials and  carry  on  its  part  of  the  construction  work;  and 
(c)  a  quantum  meruit  for  labor  performed  and  materials 
furnished.  In  the  event  of  plaintiff's  recovery  being  based 
upon  these  groimds  only,  some  of  the  elements  indicated 
in  the  request  would  not  be  properly  applicable.  The  form 
of  the  request  was  such  that  compliance  with  it  might  have 
misled  the  jury,  and  hence  there  was  no  error  in  refusing  it. 

Exceptions  were  taken  to  the  refusal  of  certain  other  in- 
structions requested  by  plaintiff  with  the  object  of  basing 
a  recovery  of  damages,  including  profits,  upon  the  groimd 
at  plaintiff  having  been  prevented  by  defendant's  acts 
from  performing  its  contract  within  the  time  specified  or  a 
reasonable  extension  thereof,  or  on  the  ground  that  de- 
fendant's refusal  to  make  payments  and  other  breaches  of 
contract  were  so  unreasonable  and  inexcusable  as  to  in- 
dicate an  inability  or  unwillingness  on  its  part  to  carry  out 
the  contract  or  to  amount  to  a  refusal  to  perform  it  in  the 
future,  such  as  to  justify  plaintiff  in  stopping  work.  But 
these  exceptions  have  not  been  fully  argued,  and  the  re- 
quests are  perhaps  wanting  in  accuracy;  hence,  we  pass 
them  without  consideration. 

Judgment  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Mr.  Justice  McReynolds  took  no  part  in  the  consider- 
ation or  decision  of  this  case. 
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STATES, 

EBBOB  TO  THB.CIBCUIT  COUBT  OP  APPEALS  FOB  THE  FIFTH 

CIBCUIT. 

No.  80.    Submitted  Deoember  20,  1915.— Decided  Februaiy  21,  1916. 

A  claim  of  the  United  States  for  spirits  of  turpentine  and  rosin  taken 
from  government  lands  is  not  fatally  defec.tive  because  the  crude 
and  not  the  manufactured  property  was  taken  from  the  land,  or 
because  the  land  was  described  by  the  general  description  by  which 
it  was  known,  tiiere  being  no  other  lands  so  known. 

There  being  evidence  from  "Which  the  jury  coukl  form  a  reasonably 
certain  estimate  of  amount  of  crude  product  taken  by  a  trespasser 
from  government  land  and  the  probable  amount  of  manufactured 
product  it  would  produce,  hdd  that  defendant  was  not  entitled  to 
a  peremptory  instruction  in  his  favor,  or  one  to  limit  recovery  to 
nominal  damages,  because  the  precise  quantity  was  not^hown. 

Land  entered  by  a  homesteader  remains  pubUc  land  of  the  United 
States  for  five  years  and  until  patent  is  issued,  subject  to  the  ri^t 
of  the  homesteEuler-to  treat  the  land  as  his  own,  so  far,  and  only 

'  so  far,  as  is  necessary  to  cany  out  the  purposes  of  the  act;  and  such 
purposes  do  not  include  boxing  and  chipping  trees  for  the  purpose 
of  extractmg  turpentine  or  rosin  for  sale  and  profit. 

Such  boxing  and  chippmg  is  not  cultivation;  and,  as  government  publi- 
cations have  pointed  out,  seriously  affects  the  value  of  the  trees. 

the  Act  of  June  4, 1906,  c.  2571, 34  Stat.  208  (Crim.  Code,  §  51),  pro- 
hibiting the  boxing  ci  trees  on  government  land  for  turpentine, 
rendered  criminal  that  which  prior  to  the  passage  of  the  act  was 
actionable;  and  one  conducting,  with  full  knowledge  of  the  facts, 
in  1904  and  1905,  turpentine  operations  on  government  land  und^ 
an  unperfected  homestead  entry  was  a  willful  trespasser,  and  ig- 
norance of  the  law  does  not  excuse  him. 

Where,  as  in  this  case,  the  trespass  was  willful,  the  United  States  is  not 
divested  of  its  property,  but  is  entitled  to  the  product  manufactured 
by  a  third  perscm  who  knowingly  purchased  the  same  from  the  tres- 
passer. 

One  knowin^y  taking  property  of  another  cannot,  by  changing  its 
form  or  mcreasing  its  value,  or  commingling  it  mih  other  property 
of  his  own,  acquire  title  by  accession. 
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The  fact  that  the  purchaser  had  a  mortgage  on  the  product,  both  crude 
and  manufactured,  of  the  trespasser,  which  contained  an  after-ac- 
quired property  clause  and  covered  a  large  amount  of  other  property 
hdd  not  to  affect  the  right  of  the  United  States  to  recover  that  part 
of  the  manufactured  product  which  the  jury  found  was  derived  from 
the  crude  article  taken  from  government  land. 

One  knowingly  purchasing  a  manufactured  article  from  a  trespasser 
who  converted  the  crude  article,  must  account  for  the  value  as  manu- 
factured and  can  take  no  credit  for  the  work  and  labor  of  the  wrong- 
doer in  manufacturing  it. 

202  Fed.  Rep.  491,  affinned. 

The  facts,  which  involve  the  liability  of  one  who  im- 
properly converted  turpentine  and  rosin  from  Government 
lands,  are  stated  in  the  opinion. 

Mr.  Richard  W.  SUmtz  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Knaebel  for  the  United 
States. 

Mil  Justicb  Pttnet  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  United  States  against  the 
Union  Naval  Stores  CJompany  for  the  conrversion  during 
the  years  1904  and  1905  of  spirits  of  turpentine  and  rosin 
alleged  to  have  been  taken  by  defendant  from  certain 
Government  lands  in  the  County  of  Mobile,  in  the  State 
of  Alabama,  known  as  the  Freeland  Homestead,  and  thus 
and  otherwise  more  particularly  described  in  the  complaint. 

The  facts,  as  they  appeared  at  the  trial,  were  as  follows: 
Freeland  had  made  an  application  for  a  homestead  entry 
under  §  2289,  Rev.  Stat.,  but  never  perfected  it.  Being 
the  owner  of  other  lands  in  the  same  neighborhood.  Free- 
land  agreed  with  one  Rayford  to  give  him  a  turpentine 
lease  for  a  lump  sum  upon  all  of  his  timber,  not  includ- 
ing the  homestead.  A  third  party  haying  been  em- 
ployed to  reduce  the  agreement  to  writing,  Freeland  dis- 
covered that  the  homestead  had  been  included,  and  he 
called  Rayford's  attention  to  this  and  tendered  back  the 
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check  given  for  the  consideration  money,  on  the  ground 
that  if  the  homestead  was  included  in  the  lease  he  would 
be  in  danger  of  losing  his^ntry.  Rayford  replied:  ''There 
is  no  law  against  turpentining  a  piece  of  homestead  land 
as  long  as  you.  are  on  it."  And  so  Freeland  made  no  fur- 
ther objection. 

Rayford,  dining  the  years  in  question,  conducted  tur- 
pentining operations  upon  the  Freeland  homestead  and  a 
large  number  of  other  tracts  in  its  vicinity.  Under  date 
December  21,  1903,  he  had  entered  into  a  ''shipping  con- 
tract "  with  the  Union  Naval  Stores  Company,  by  which  he 
undertook  to  cut  and  box  at  least  10  crops  of  10,500  boxes 
each  from  lands  described  in  a  deed  of  trust  or  mortgage 
of  even  date  given  by  him  to  one  Wade  as  trustee  of  the 
company,  and  to  manufacture  the  crude  turpentine  into 
spirits  of  turpentine  and  rosin,  and  deliver  the  manufac- 
tiu*ed  product  at  Mobile,  Alabama,  or  other  points  selected 
by  it.  By  the  same  agreement  plaintiff  in  error  undertook 
to  advance  moneys  to  be  used  by  Rayford,  and  that  it 
would  receive  the  'manufactured  turpentine  and  rosin  and 
sell  it  for  Rayford's  account  at  stipulated  charges  and  com- 
missions. The  mortgage  was  given  to  secure  the  advances 
and  the  performance  of  the  shipping  agreement.  It 
covered  Rayford's  turpentine  leases,  and  also  all  crude 
and  manufactured  spirits  of  turpentine,  and  other  products 
owned  or  in  any  manner  secured  by  Rayford  during  the 
Continuance  of  the  contract.  The  crude  turpentine  taken 
by  Rayford  from  the  homestead  was  mixed  with  that  taken 
from  his  other  properties  at  or  before  it  reached  the  still; 
and  the  manufactured  products  were  shipped  from  time 
to  time  to  plaintiff  in  error  at  Mobile,  bills  of  lading  being 
sent  by  mail,  and  accounts  of  sales  being  returned  by 
plaintiff  in  error  to  Rajrford. 

It  was  admitted  that,  during  the  years  1904  and  1905, 
spirits  of  turpentine  and  rosin  were  received  by  plaintiff  in 
error  from  Rasrford,  under  the  contract  and  mortgage  tb- 
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ferred  to,  in  quantities  greater  than  those  claimed  for  in 
the  suit.  There  was  evidence  as  to  the  market  values  of 
these  products  during  the  period  in  question,  but  none  as 
to  the  market  value  of  crude  turpentine.  A  verdict  and 
judgment  having  gone  in  favor  of  the  United  States  for 
12,447.55,  defendant  appealed  to  the  Circuit  Court  of 
Appeals,  where  it  was  directed  that  so  much  of  this  as 
represented  interest  prior  to  the  conmienccment  of  ^he 
action  should  be  remitted,  and  the  judgment  otherwise 
affirmed.    202  Fed.  Rep.  491. 

There  are  numerous  assignments  of  error,  based  upon 
exceptions  taken  at  the  trial,  one  of  them  to  the  refusal  to 
direct  a  verdict  in  favor  of  defendant,  the  others  to  in* 
structions  given  or  refused  to  be  given.  Without  reciting 
these  in  detail,  we  will  express  our  views  upon  the  prin- 
cipal questions  of  law  that  are  raised. 

Neither  the  complaint  nor  the  evidence  is  fatally  defec- 
tive or  uncertain.  The  claim  is  for  spirits  of  turpentine 
and  rosin  taken  from  certain  described  lands.  That  it  was 
the  crude  and  not  the  manufactured  product  that  was  in  a 
literal  sense  taken  frocfi  the  land  is  of  no  consequence. 
The  land  is  referred  to  only  to  identify  the  chattels,  con- 
version of  which  is  alleged.  Whether  there  was  an  error 
in  the  particular  description  of  the  lands,  as  is  insisted,  is  a 
matt^  of  no  serious  consequence,  for  they  were  otherwise 
described  as  the  ''Louis  I.  Freeland  Homestead,"  and 
there  was  uncontradicted  evidence  that  the  lands  referred 
tc/and  no  others,  were  known  by  this  description.  That 
the  evidence  did  not  show  precisely  what  quantities  of 
turpentine  spirits  and  rosin,  manufactured  from  the  crude 
turpentine  taken  ftom  the  homestead,  were  received  by 
the  plaintifif  in  error,  wad  not  ground  for  a  pei^mptory 
instruction  to  find  for  defendant  or  to  limit  the  recovery 
to  nominal  damages,  since  there  was  evidence  from  which 
the  jury  could  form  a  reasonably  certain  estimate  of  the 
amount  of  crude  taken  from  the  homestead  during  the 
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years  in  question,  and  the  amount  of  spirits  and  rosin  that 
this  probably  yielded. 

There  was  no  error  in  charging  that  'Hhe  boxing  of 
trees  by  a  settler  on  public  land  covered  by  an  unper- 
fected  homestead  entry,  or  by  any  person  who  knew  it  was 
public  land  (which  an  unperfected  homestead  entry  is), 
and  the  extracting  of  crude  turpentine  therefrom,  con- 
stitutes in  law  an  intentional,  willful  tr^ass,  although 
he  may  have  acted  without  kn6w|edge  of  uie  illegality  of 
the  act,  and  that  from  such  persons  the^nited  States  are 
entitled  to  recover  the  value  of  the  prodiTct  manufactured 
from  such  crude  turpentine  by  the  settler,  or  from  any 
person  into  whose  possession  the  same  may  have  passed." 
This  refers,  of  course,  as  other  parts  of  the  charge  clearly 
show,  to  a  manufacture  by  Rayford,  who  was  himself  the 


The  rights  and  privileges  of  an  entryiSian  with  reference 
to  standing  timber  ^were  considered  and  discussed  in 
Shiver  v.  United  States,  159  U.  S.  491,  497,  498,  where, 
after  revie^ng  the  pertiaent  sections  of  the  Revised 
Statutes,  it  was  said  f^' From  thi&rfoum6  of  the  homestead 
act,  it  is  evident,  first,  that  the  land  entered  continues  to 
be  the  property  of  the  United  States  for  five  years  follow* 
ing  the  entry,  and  until  a  patent  is  issued;  .  .  .^  third, 
that  meanthne  such  settler  has  the  right  to  treat  the  land 
as  his  own,  so  far,  and  so  far  only,  as  is  necessary  to  carry 
out  the  purposes  of  the  act.  The  object  of  this  legislation 
is  to  preserve  the  right  of  the  actual  settler,  but  not  to 
open  the  door  to  manifest  abuses  of  such  right.  Obviously 
the  privilege  of  residing  on  'the  land  for  five  years  would  be 
ineffectual  if  he  had  not  also  the  right  to  build  himself  a 
house,  outbuildings,  and  fences,  and  to  clear  the  land  for 
cultivation.  ...  It  is  equally  clear  that  he  is  boiind 
to  act  in  good  faith  to  the  government,  and  that  he  has 
no  right  to  pervert  the  law  to  di3hoiiest  purposes,  or  to 
make  use  of  the  land  for  profit  or  speculation.    The  law 
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contemplates  the  possibility  of  his  abandoning  it/ but  he 
may  not  in  the  meantime  ruin  its  value  to  others,  who 
may  wish  to  purchase  or  enter  it.  With  respect  to  the 
standing  timber,  his  privileges  iite  analc^ous  to  those  ot  a 
tenant  for  life  or  years.  .  .  .  By  analogy  we  think 
the  pettier  upon  a  homestead  may  cut  such  timber  as  is 
necessary  to  clear  the  land  for  cultivation,  or  to  build  him 
a  house,  outbuildings,  and  fences,  and,  perhaps,  as  in- 
dicated in  the  charge  of  the  court  below,  to  exchange  such 
timber  for  lumber  to  be  devoted  to  the  same  purposes; 
but  not  to  sell  the  same  for  money,  except  so  far  as  the 
timber  may  have  been  cut  for  the  purpose  of  cultivation." 

There  is  nothing  in  the  letter  or  policy  of  the  homestead 
act  that  permits  the  boxing  and  chipping  of  pine  trees  for 
the  pinpose  of  extracting  turpentine  for  sale  and  profit. 
It  cannot  be  r^arded  as  cultivation  within  the  meaning 
of  the  act;  it  afifects  the  value  of  the  inheritance  too 
seriously  for  that.  As  is  well  known,  the  process  requires 
the  cutting  of  a  deep  gash  or  ''box"  into  the  side  of  the 
tree,  sq  shaped  as  to  catch  and  retain  a  considerable  quan- 
tity of  the  crude  gum,  and  repeated  chippings  thereafter, 
by  each  of  which  an  additipnal  portion  of  the  bark  is  cut 
through  to  the  wood  so  as  to  expose  a  fresh  bleeding  sur- 
face. It  not  only  saps  the  vital  strength  of  the  tree  and 
lessens  its  power  to  resist  the  force  of  the  wind,  but  exposes 
the  wood  to  decay  and  to  wood-boring  grubs  and  beetles; 
while  the  waste  gum,  being  highly  inflammable,  increases 
the  danger  of  forest  fires.  Government  publications  have 
repeatedly  pointed  out  the  ill  effects  of  the  practice.^ 

The  recognition  of  these  evils  led  Congress  to  pass  the 

>  "A  New  Method  of  Turpentine  Orcharding,"  Bulletin  No.  40, 
Bureau  of  Forestry,  1903,  pp.  9-13;  "The  Naval  Stores  Industry," 
Bulletin  No.  229,  Department  of  Agriculture,  July  28,  1916;  "Con- 
servative Turpentining,"  Senate  Doc.  676,  60th  Cong.,  2d  Sess., 
Vol.  11,  p.  498.  See  also  1  Land  Dec.  607;  4  Land  Dec.  1;  5  Land 
Dec.  389;  36  Und  Dec.  302. 
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act  of  June  4,  1906,  ch.  2571,  34  Stat.  208,  now  found  in 
Crim.  Code,  §  51  (act  of  March  4,  1909,  ch.  321,  35  Stat. 
1088,  1098).  It  is  true  that  in  Bryant  v.  United  States 
(1901),  105  Fed.  Rep.  941,  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  in  holding  that  boxing  for  turpentine 
was  not  a  criminal  offense  within  the  meaning  of  §  246, 
Rev.  Stat.,  said,  obiter^  "We  think  it  is  not  a  matter  of 
common  knowledge  that  such  cutting  and  boxing  of  pine 
trees  destroy  the  value  of  the  trees  as  timber,  or  that  it  has 
a  tendency  even  to  retard  the  growth  of  the  trees,"  and 
that  this  view  was  made  the  basis  of  a  decision  by  the 
Circuit  Court  of  Appeals  for  the  Ei^th  Circuit  that  prior 
to  the  act  of  1906  the  boxing  of  trees  for  turpentine  on 
public  lands  was  not  actionable.  United  States  v.  Waters- 
Pierce  OH  Co.,  196  Fed.  Rep.  767,  769.  We  are  clear, 
however,  that  the  act  of  1906  only  rendered  criminal  that 
which  before  was  actionable  because  not  included  in  any 
right  or  privilege  expressly  or  by  implication  conferred 
upon  the  homesteader  by  the  act  of  Congress.  So  the 
Circuit  Coiut  of  Appeals  for  the  Fifth  Circuit  held  in 
Parish  v.  United  States ,  184  Fed.  Rep.  590.  And  see 
United  States  v.  Taylor,  35  Fed.  Rep.  484. 

Rayford,  in  conducting  his  turpentining  operations  upon 
the  homestead  with  notice  that  the  land  was  the  property 
of  the  United  States,  became  a  willful  trespasser,  althou^ 
he  may  have  supposed,  as  he  is  said  to  have  declared,  that 
there  was  "no  law  against  it."  He  acted  with  full  notice 
of  the  facts,  and  his  mistake  of  law  cannot  excuse  him. 

Upon  the  facts  as  the  jury  must  have  found  them,  the 
distillation  by  Rayford  of  the  gum  that  was  taken  from 
the  Government's  land  was  a  continuing  act  of  trespass 
that  did  not  divest  the  United  States  of  its  property  but 
left  it  still  entitled  to  the  manufactm^  products.  The 
DistiUed  SjriHts,  11  Wall.  356,  369.  If  the  doctrine  of 
confusion  of  goods  were  to  be  applied,  the  entire  product 
of  the  still  would  belong  to  the  United  States.  ,  The 
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''Idaho,''  93  U.  S.  676, 686.  But  by  the  instructiona  of  the 
trial  judge  recovery  was  limited  to  the  value  of  the  prod- 
ucts manufactured  frc»n  crude  gum  taken  from  the  Fre^ 
land  Hcnnestead. 

It  is  ingeniously  argued  that  a  different  rule  must 
govern  as  between  the  United  States  and  the  defendant 
company,  because  the  company  had  a  mortgage  upon 
Rayford's  product,  both  crude  and  manufactured;  that 
the  crude  stuff  as  soon  as  it  reached  the  still  was  inextri- 
cably mixed  with  a  much  greater  quantity  to  whidi  Ray- 
ford  had  an  unquestioned  titlQ  which  passed  to  defendant 
at  once  by  virtue  of  the  mortgage,  and  that  the  evidence 
shows  sudi  hopeless  confusion  and  admixtures  of  unknown 
quantities  and  varying  qualities  of  gum  that  no  reasonable 
ascertainment  of  the  rights  of  the  parties  as  tenants  in 
conmion  is  possible;  therefore,  the  Government  property, 
being  relatively  small  in  value,  passed  to  defendant  under 
the  doctrine  of  accession.  It  is  less  confidently  argued 
that  the  same  result  would  apply  even  as  between  the 
lawful  owner  and  a  willful  trespasser;  but  this  we  deem 
clearly  Untenable.  One  who  knowingly  takes  the  property 
of  another  cannot,  by  changing  its  form  or  increasing  its 
value,  or  by  conunin^ng  it  with  other  property  of  his  own, 
acquire  title  by  accession.  The  DistiUed  SpiritSf  supra; 
SUabury  v.  McCom,  3  N.  Y.  379;  63  Am.  Deo.  307,  316, 
note. 

The  argument  based  upon  the  mortgage  is  confronted 
with  this  obstacle,  to  say  nothing  of  ethers:  that  the 
mortgage  and  the  shipping  contract  alike  contemplated 
that  Rayford  should  manufacture  the  crude  turpentine 
into  spirits  and  rosin  and  ship  these  to  defendant,  and 
such  was  the  actual  coimse  of  dealing  thereimder.  Defend- 
ant at  no  time  asserted  any  lien  upon  or  property  in  the 
crude  material  by  virtue  of  the  mortgage.  And  even  if  it 
were  now  permitted  by  a  fiction  to  assert  ownership  in  all 
that  part  of  the  crude  gum  which  was  the  lawful  property 
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of  Rajrford,  as  of  the  time  that  it  reached  his  still,  it  must 
perforce  place  itself  in  the  position  of  employing  Rayford 
as  its  agent  for  the  purpose  of  distilling  the  turpentine. 
Now  Rayford,  in  doing  this,  placed  with  it  a  comparatively 
small,  but  still  substantial,  quantity  of  crude  turpentine 
that  was  the  property  of  the  United  States.  Defendant 
cannot  take  a  benefit  from  the  distilling  operations  thus 
conducted  by  Rayford  without  at  the  same  time  assuming 
a  responsibiUty  for  that  which  he  did;  and  what  he  did  in 
distilling  the  Government's  gum  was  a  continuing  tres- 
pass, that  left  the  United  States  entitled  to  its  property 
in  its  changed  form,  the  same  if  the  distilling  was  done  by 
Rajrford  under  an  agency  from  defendant,  as  if  done  on  his 
individual  account. 

And  of  course,  if  defendant's  title  dates  frcmi  the  time 
of  the  delivery  to  it  of  the  manufactured  product,  it  can 
take  no  greater  interest  than  that  which  Rayford  hdd. 

Thus,  whether  we  indulge  the  fiction,  or  whether  we 
adhere  to  the  practical  fact,  which  is  that  Rayford  under 
the  contract  delivered  manufactured  products  to  de- 
fendant, the  latter  can  take  no  credit  for  the  work  and 
labor  bestowed  upon  the  turpentine  by  the  wrongdoer, 
but  must  answer  for  its  value  as  manufactured  products. 
Wooden-ware  Co.  v.  United  States,  106  U.  S.  432,  435; 
Guffey  V.  Smith,  237  U.  S.  101,  119. 

The  after-acquired-property  clause  in  the  mortgage 
does  not  help  matters  for  defendant.  Property  in  the 
turpentine  could  not  be  acquired  by  Rayford  witiiout  the 
consent  of  the  United  States,  and  this  he  did  not  have* 
See  HoU  v.  Henley,  232  U.  S.  637,  640;  Detroit  Sted  Co.  v. 
SistersmUe  Brew.  Co.,  233  U.  S.  712. 

It  is  insisted  that  if  a  tenancy  in  common  existed  in 
the  manufactured  product,  the  possession  of  it  by  de- 
fendant company  was  not  tortious,  and  that  in  order  to 
show  a  conversion  there  must  be  either  a  demand  for 
possession  and  refusal  thereof,  or  a  showing  that  some 
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disposition  was  made  of  the  chattels  mconsistent  with 
and  destructive  of  the  rights  of  plaintiff  as  co-tenant. 
But  I  taking  the  shipping  contract  and  the^mortgage  with 
the  testimony  and  admissions  as  to  the  course  of  business 
carried  on  thereunder,  the  jury  was  fully  warranted  in 
finding  that  defendant  had  converted  the  manufactured 
products  by  selling  them  soon  after  they  were  received, 
and  accounting  to  Rayford  for  the  proceeds.  The  ques- 
tion of  conversion  was  submitted  to  the  jury,  With  a 
proper  instruction  that  in  such  event  a  demand  for  pos- 
session was  futile  and  therefore  unnecessary. 

The  trial  court  instructed  the  jury  that  recovery  should 
be  based  upon  the  market  value  of  the  spirits  and  rosin  at 
the  time  they  were  received  by  defendant,  and  it  is  in- 
sisted that  the  value  at  the  tune  of  the  conversion  ought 
to  have  been  taken  instead.  As  to  this  it  is  sufficient  to 
say  that,  except  as  it  was  to  be  inferred  that  probably 
the  manufactured  products  were  sold  n^t.  long  after  their 
receipt  by  defendant,  there  is  nothing  to  throw  light  upon 
the  time  that  intervened  between  receipt  and  sale;  and 
while  by  stipulation  the  highest  and  lowest  market  prices 
for  turpentine  and  for  rosin  during  the  years  1904  and 
1905  were  shown,  it  did  not  appear  at  what  time  the 
prices  were  high,  and  at  what  time  low.  In  short,  the 
evidence  contained  nothing  to  aid  the  jury  in  distinguish- 
ing between  the  market  price  at  the  time  of  receipt  and 
the  market  price  at  the  time  of  sale.  ,  Defendant  did 
nothing — if  it  could — to  elucidate  the  matter  by  evidence, 
nor  did  its  exceptions  call  the  attention  of  the  trial  judge 
to  the  point  now  insisted  upon. 

Minor  points  are  raised,  but  none  that  seems  to  call 
for  discussion. 

Judgment  affirmed. 

Mb.  Justice  McRbtnolds  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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O'KEEFE,  RECEIVER  OF  NEW  ORLEANS,  TEX.4S 
&  MEXICO  RAILROAD  COMPANY,  v.  UNITED 
STATES  AND  THE  INTERSTATE  COMMERCE 
COMMISSION. 

APPEAL  FROM  THE  mSTRICT  COURT  OP  THE  UNITED  STATES 
FOR  THE  EASTERN   DISTRICT  OF  LOUISIANA. 

No.  616.    Argued  December  15,  1915.— Decided  February  21, 1916. 

The  Interstate  Commerce  Commission  has  jurisdiction  to  make  an 
order  requiring  trunk  line  nulways  to  reopen  through  routes  ind 
publish  joint  rates  to  interstate  destinations  with  tap  lines  with 
which  they  have  connection,  and  to  prohibit  the  trunk  lidSs  from 
making  to  any  tap  line  an  allowance  or  division  out  of  the  joint 
rates  m  excess  of  a  maximum  prescribed. 

The  order  in  this  case  was  not  based  on  erroneous  principles  of  law, 
nor  did  it  exclude  competitive  conditions  from  consideration,  but 
the  Commission  established  maximum  divisions  for  the  purpose  of 
preventing  preferences,  discriminations  and  rebates  as  methods  of 
competition. 

This  court  will  presume  ih&i  the  Interstate  Commerce  Onnmission 
is  expert  in  matters  of  rate  regulation  and  able  to  draw  inferences 
from  the  facts  before  it  that  are  not  necessarily  obvious  to  others; 
and,  in  this  case,  held  that  from  the  record  it  appears  that  the  tap  line 
problem  is  so  complex  and  the  importance  of  a  general  rule  for  al- 
lowances to  tap  lines  based  on  sunple  elements  is  so  obvious,  that 
this  court  will  not  hold  that  the  adoption  of  a  mileage  basb  for  such 
allowances  is  sufficient  to  sustain  a  charge  of  arbitrary  action. 

A  trunk  line  has  no  constitutional  right  to  build  up  its  business  by 
doing  acts  that  Congress  has  forbidden  from  considerations  affecting 
pubhc  welfare;  and  an  order  of  the  Interstate  Commerce  Commission 
prescribmg  maximum  rates,  if  otherwise  legal,  does  not  deprive  a 
trunk  line  of  its  property  without  due  process  of  law  by  denying  it 
the  right  to  compete  for  busmess  in  that  manner. 

Qucere,  whether  a  trunk  line  can  object  to  an  order  of  the  Interstate 
Conmierce  Commission  prescribing  maximum  allowances  to  con- 
necting lines  on  the  ground  that  the  allowance  is  too  small  and, 
therefore,  deprives  it  of  the  opportunity  to  pay  a  larger  amount  and 
obtain  the  business. 
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The  facts,  which  involve  the  validity  of  an  order  ci 
the  Interstate  Commerce  Commission  establishing  maxi- 
mmn  allowances  to  and  divisions  of  joint  n^tes,  with  tap 
lines  by  trunk  lines,  are  stated  in  the  opinion. 

Mr.  H.  Generes  Dufour  and  Mr.  WdUer  F.  Taylor^  with 
whom  Mr.  Morgan  M.  Mann  was  on  the  brief,  for  ap- 
pellant. 

Mr.  AssistarU  Attorney  General  Underwood  for  the  United 
States,  Mr.  Joseph  W.  Folk  for  the  Interstate  Commerce 
Commission. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  dismissing  a  bill  filed 
by  appellant,  as  Receiver  of  the  New  Orleans,  Texas  and 
Mexico  Raihx)ad  Company,  against  the  United  States 
and  the  Interstate  Commerce  Commission,  praying  the 
annulment  of  an  order  of  the  Commission,  dated  July  29, 
1914,  made  in  the  Tap  Line  Cases^  following  the  decision 
of  this  court  reported  in  234  U.  S.  1.  The  order  required 
certain  trunk  line  railway  companies,  including  the  New 
Orleans,  Texas  &  Mexico,  to  reopen  through  routes  and 
publish  joint  rates  to  interstate  destinations  with  certain 
tap  lines,  including  Louisiana  and  Pacific  Railway  Com- 
pany, with  which  appellant's  road  had  and  has  a  connec- 
tion, and  prohibited  any  of  the  line  carriers  from  making 
to  any  of  the  tap  lines  an  allowance  or  division  out  of 
the  joint  rates  in  excess  of  maximum  amounts  prescribed 
as  follows: 

''For  switching  a  distance  of  1  mile  or  less  from  the 
junction,  $2  per  car;  over  1  mile  and  up  to  3  miles  from  the 
junction,  $3  per  car;  on  shipments  from  points  over  3 
miles  and  not  more  than  6  miles  from  the  junction  l}/i 
cents  per  100  pouinds;  over  6  miles  and  not  more  than  10 
miles  from  the  junction,  2  cents  per  100  pounds;  over 
10  miles  and  not  more  than  20  miles  from  the  junction. 
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2J^  cents  per  100  pounds;  over  20  miles  and  not  more 
than  30  miles  from  the  junction,  3  cents  per  100  pounds; 
over  30  miles  and  not  more  than  40  miles  from  the  junc- 
tion, S]/i  cents  per  100  pounds;  over  40  miles  from  the 
junction,  4  cents  per  100  pounds." 

The  following  is  an  outline  of  the  history  of  the  case. 
After  the  supplemental  report  of  the  Conmiission  in  Star 
Grain  &  Immher  Co.  v.  Atchison,  Top.  &  Santa  Fe  Ry., 
14  I.  C.  C.  364,  372;  17  I.  C.  C.  338,  in  which  the  making 
of  allowances  and  divisions  to  tap  lines  for  the  traffic  of 
proprietary  mills  was  condemned,  although  no  formal 
order  was  entered,  the  trunk  lines,  including  the  New 
Orleans,  Texas  &  Mexico,  filed  cancellation  of  tariffs 
theretofore  filed  providing  for  joint  rates  with  various 
tap  lines,  including  the  Louisiana  &  Pacific.  Certain  of 
the  tap  lines  filed  complaints  with  the  Commission  re- 
questing that  through  routes  and  joint  rates  with  trunk 
lines  be  enforced.  The  Conmiission  thereupon  investi- 
gated the  tap  line  situation  with  reference  to  lumber 
operations  in  the  States  of  Arkansas,  Missouri,  Louisiana, 
and  Texas.  Pending  this  investigation,  the  cancellation 
of  joint  rates  was  suspended  from  time  to  time.  On 
April  23,  1912,  the  Commission  filed  its  report,  and  on 
May  14,  1912,  its  supplemental  report  (23  L  C.  C.  277, 
549)  and  in  orders  dated  May  14  and  October  30,  1912, 
based  upon  these  reports,  it  found  that  the  tracks  and 
equipment  of  the  tap  lines  with  respect  to  the  industry 
of  the  proprietary  lumber  companies  were  plant  facilities, 
and  the  service  performed  for  the  proprietary  companies 
in  moving  logs  to  the  mill  and  mill  products  to  the  trunk 
line  was  not  a  transportation  service  by  a  conmion  carrier 
railroad,  but  a  plant  service  by  a  plant  facility,  and  that 
any  allowance  or  division  out  of  the  rate  on  account  thereof 
was  unlawful  and  resulted  in  undue  and  unreasonable 
preferences  and  unjust  discriminations;  and  the  order 
of  October  30  required  the  trunk  lines,  including  the 
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New  Orleans,  Texas  &  Mexico,  to  desist  and  abstain 
from  making  any  such  allowance  to  any  of  the  tap  lines 
mentioned.  Certain  of  the  tap  lines,  including  the 
Louisiana  &  Pacific,  filed  petitions  in  the  Conmierce 
Court  to  annul  this  order.  The  court  granted  this  relief 
(209  Fed.  Rep.  244),  and  its  decision  was  affirmed  by 
this  court,  234  U.  S.  1,  the  court  holding  that  the  Conmus- 
sion  exceeded  its  authority  in  condemning  the  tap  line 
railroads,  when  duly  incorporated  as  common  carriers 
under  the  state  laws,  as  being  a  mere  attempt  to  evade 
the  commerce  law  and  secure  Febates  and  preferences  for 
themselves.   At  the  same  time  the  court  said  (p.  28) : 

''It  is  doubtless  true,  as  the  Commission  ami^  shows 
in  its  full  r^>ort  and  supplemental  r^>ort  in  these  cases, 
that  abuses  exist  in  the  conduct  and  practice  of  these  lines 
and  in  then*  dealings  with  other  carriers  whidi  have  re- 
sulted in  imfair  advantages  to  the  owners  of  some  tap 
lines  and  (to)  discriminations  against  the  owners  of  others. 
Because  we  reach  the  conclusion  that  the  tap  lines  in- 
volved in  these  appeals  are  conmion  carriers,  as  well  of  pro- 
prietary as  non-proprietaiy  traffic,  and  as  such  entitled  to 
participate  in  joint  rates  with  other  common  carriers,  that 
determination  falls  far  short  of  deciding,  indeed  does  not 
at  all  decide,  that  the  division  of  such  joint  rates  may  be 
made  at  the  will  of  the  carriers  involved  and  without 
any  power  of  the  Commission  to  control.  That  body  has 
the  authority  and  it  is  its  duty  to  reach  all  imlawf ul  dis- 
criminatory practices  resulting  in  favoritism  and  imfair 
advantages  to  particular  shippers  or  carriers.  It  is  not 
only  within  its  power,  but  the  law  makes  it  the  duty  of  the 
Commission  to  make  orders  which  shall  nullify  such  prac- 
tices resulting  in  rebating  or  preferences,  whatever  form 
they  take  and  in  whatsoever  guise  they  may  appear.  If 
the  divisions  of  joint  rates  are  such  as  to  amount  to  rebates 
or  discriminations  in  favor  of  the  owners  of  the  tap  lines 
because  of  their  disproportionate  amount  in  view  of  the 
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service  rendered,  it  is  within  the  province  of  the  Commis- 
sion to  reduce  the  amount  so  that  a  tap  line  shall  reodve 
just  compensation  only  for  what  it  actually  does." 

After  this  decision,  the  Commission,  after  a  rehearing 
and  further  argument  but  without  taking  further  testi- 
mony, and  upon  the  same  record  on  which  its  orders  of 
May  14  and  October  30,  1912,  had  been  entered,  made 
further  findings  (31  L  C.  C.  490),  upon  which  was  based 
the  order  of  July  29,  1914,  now  under  attack. 

The  New  Orleans,  Texas  &  Mexico  Railroad  Company 
operates,  directly  and  through  stock  ownership  of  other 
companies,  a  system  of  railroad  extending  from  New 
Orleans  across  the  States  of  Louisiana  and  Texas.  The 
Louisiana  &  Pacific  Railway  Company,  incorporated  imder 
the  laws  of  the  State  of  Louisiana,  owns  and  operates 
a  tap  line  within  that  State,  including  approximately  80 
miles  of  main  and  branch  lines,  its  main  line  extending 
from  De  Ridder  southerly  to  Lake  Charles,  approximately 
45  miles,  crossing  and  forming  a  junction  with  the  main 
line  of  the  New  Orleans,  Texas  &  Mexico  at  Fulton,  which 
is  about  25  miles  from  De  Ridder  and  19  miles  from  Lake 
Charles.  The  Louisiana  &  Pacific  connects  also  with  the 
following  trunk  lines:  At  De  Ridder,  with  the  Gulf,  Colo- 
rado &  Santa  Fe  and  the  Kansas  City  Southern;  at  Bon 
Ami  (near  De  Ridder),  with  the  Kansas  City  Southern; 
and  at  Lake  Charles,  with  the  Louisiana  &  Western  (South- 
em  Pacific  Company),  the  Kansas  City  Southern,  and  the 
St.  Louis,  Iron  Moimtain  &  Southern.  Located  along  the 
line  of  the  Louisiana  &  Pacific  are  certain  lumber  mills, 
which  are  called  proprietary  mills  because  controlled  by 
the  same  interests  which  own  the  stock  of  the  Louisiana 
&  Pacific.  Some  of  these  are  at  De  Ridder,  Bon  Ami, 
and  Longville,  all  of  which  points  are  north  of  Fulton, 
while  one  is  at  Gossport,  near  Lake  Charles.  At  Bannist^ 
and  Ragley,  on  the  line  of  the  Louisiana  &  Pacific,  north 
of  Fulton,  there  are  non-proprietary  mills. 
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In  the  year  1906|  before  the  conatruction  or  definite 
location  of  the  New  Orleans,  Texaa  &  Mexico,  an  agree- 
ment was  made  between  that  company,  then  known  by 
another  name,  on  the  one  hand,  and  the  Louisiana  & 
Pacific  and  the  various  companies  owning  the  proprie- 
tary mills,  on  the  other,  wh^:eby  the  Louisiana  &  Pacific 
and  the  lumber  companies  agreed  to  give  a  substantial 
amount  of  their  tonnage  to  the  New  Orleans,  Texas  & 
Mexico 'Upon  a  division  of  the  joint  rates  approximating 
36%,  not  exceeding,  however,  in  any  case^  63^  cents  per 
hundred  pounds.  The  lumber  tonnage  which,  pursuant 
to  this  arrangement,  the  New  Orleans,  Texas  &  Mexico 
eaq)6cted  to  receive  and  did,  until  the  order. of  July  29, 
1914,  actually  receive,  was  a  great  inducement  for  the 
company  to  locate  its  line  through  the  territory  whete  it 
lis  located.  During  the  five  fiscal  years  prior  to  July,  1914, 
its  lumber  tonnage  amounted  to  37.45%  of  its  total  gross, 
and  of  this  the  Louisiana  &  Pacific  supplied  approximately 
one-third,  or  about  13%  of  the  total  gross  tonnage.  Since 
the  order  of  July  29,  1914,  the  New  Orleans,  Texas  & 
Mexico  has  been  deprived  of  practically  all  of  this  ton- 
liage,  which  has  been  diverted  to  the  other  trunk  lines 
because  the  Louisiana  &  Pacific,  in  order  to' gain  as  large 
a  division  of  the  joint  rate  as  possible,  moves  its  lumber 
tonnage  from  points  near  the  northerly  end  of  its  line 
across  the  line  of  the  New  Orleans,  Texas  &  Mexico,  and 
delivers  it  to  the  trunk  lines  at  the  southerly  end  of  its 
line;  and  also  takes  tonnage  originating  near  the  southerly 
end  of  its  line,  carries  it  across  the  line  of  the  New  Orleans, 
Texas  &  Mexico,  and  delivers  it  to  trunk  lines  at  or  near 
its  northerly  terminus.  It  is  said  that  the  practical  effect  * 
of  the  Commission's  order  results  always  to  the  disad- 
vantage of  the  New  Orleans,  Texas  &  Mexico  with  re- 
spect to  traffic  cuiginating  upon  the  line  of  the  Louisiana 
&  Pacific,  and  that  the  disadvantage  is  in  no  case  less 
than  1  cent  per  hundred  pounds,  or  approximately  $5  per 
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car.  A  single  illustration  will  suffice.  From  the  mill  at 
Longville  to  the  junction  of  the  New  Orleans,  Texas  & 
Mexico  the  distance  is  8.2  miles,  so  that  if  the  product  of 
this  mill  were  shipped  over  appellant's  road,  the  Louis- 
iana &  Pacific  would  receive  only  2  cents  per  hundred 
pounds,  or  $10  per  car;  whereas  by  carrying  the  product 
beyond  Fulton  to  Lake  Charles,  and  there  delivering  it 
to  a  trunk  line,  the  Louisiana  &  Pacific  receives  a  division 
of  3  cents  per  himdred;  or  by  taking  the  Longville  product 
to  De  Kidder,  the  Louisiana  &  Pacific  likewise  receives 
3  cents  per  hundred.  As  the  trunk  lines  all  operate  imder 
a  common  blanket  rate  on  lumber  for  this  territory,  the 
through  rate  is  the  same  in  all  circumstances,  and  the 
proprietary  mills  route  their  shipments  in  such  manner  as 
to  give  to  the  Louisiana  &  Pacific  the  largest  possible 
division,  always  to  the  disadvantage  of  the  New  Orleans, 
Texas  &  Mexico. 

It  is  insisted  by  appellant  that  the  Commission  was 
without  power  to  prescribe  maximum  diyisions,  as  was 
done  by  the  order  of  July  29,  1914,  because  no  joint  rate 
was  fixed,  either  by  the  Commission  or  by  the  parties, 
and  they  had  not  been  afforded  an  opportunity  to  agree 
in  respect  to  the  division.  This  is  based  upon  the  view 
that  §  15  of  the  Commerce  Act  as  amended  (Act  of 
June  18,  1910,  c.  309,  §  12,  36  Stat.  539,  551),  contams 
only  two  provisions  dealing  expressly  with  the  division 
of  rates,  the  first  being  applicable  where  the  carriers  fail 
to  agree  among  themselves  upon  the  division,  the  other 
where  the  carriers  have  refused  or  neglected  to  establish 
through  routes  or  joint  rates  volimtarily.  Without 
stopping  to  consider. whether  the  circumstances  of  this 
case  bring  it  within  either  of  these  provisions,  we  deem 
it  clear  that  to  regard  these  only  is  to  take  too  narrow  a 
view  of  the  scope  of  the  section.  The  first  part  of  the  same 
section  enacts — '^That  whenever  .  .  .the  commis- 
sion shall  be  of  opinion  that  any  individual  or  joint  rates 
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or  charges  whatsoever  demanded,  charged,  or  collected 
by  any  common  carrier  or  carriers  subject  to  the  provi- 
sions of  this  Act  for  the  transportation  of  .  .  .  prop- 
erty ...  or  that  any  individual  or  joint  classifica- 
tions! r^^tions,  or  practices  whatsoever  of  such  carrier 
or  carriers  .  .  .  are  luijust  or  unreasonable  or.  im- 
justly  discriminatory,  or  imduly  preferential  or  preju- 
dicial or  otherwise  in  violation  of  any  of  the  provisions 
of  this  Act,  the  commission  is  hereby  authorized  and 
empowered  to  det^mine  and  prescribe  what  will  be  the 
just  and  reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed  in  such  case 
as  the  maximum  to  be  charged,  and  what  individual  or 
joint  classification,  r^ulation,  or  practice  is  just,  fair, 
and  reasonable,  to  be  thereafter  followed,  and  to  make  an 
order  that  the  carrier  or  carriers  shall  cease  and  desist," 
etc.  And  a  later  part  of  the  same  section  (p.  553)  pre- 
scribes: "If  the  owner  of  property  tranqx)rt€d  under  this 
Act  directly  or  indirectly  renders  any  service  connected 
with  such  transportation,  or  furnishes  any  instrumen- 
taUty  used  therein,  the  charge  and  allowance  therefor 
shall  be  no  more  than  is  just  and  reasonable,  and  the 
oonunission  may,  after  hearing  on  a  complaint  or  on  its 
own  initiative,  determine  what  is  a  reasonable  charge  as 
the  maximum  to  be  paid  by  the  carrier  or  carriers  for  the 
services  so  rendered  or  for  the  use  of  the  instrumentaUty 
so  furnished,  and  fix  the  same  by  appropriate  order,"  etc. 
In  the  case  in  234  U.  S.  1,  this  court  did  not  ignore, 
but  fully  recognized,  the  significance  of  the  community 
of  intereet  between  the  lumber  company  and  the  tap 
Une.  It  was  pointed  out  (p.  27)  that  timber  and  its  manu- 
factured products  were  exempted  from  the  absolute  prohi- 
bition of  the  Coinmodity  Clause  of  the  Hepburn  Act  (of 
June  29,  1906,  ch.  3591,  34  Stat.  584,  585).  But  this  was 
regarded  as  one  of  (he  circumstances  rendering  it  unr 
portant  that  the  Commisdon  should  deal  with  the  abuses 
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found  to  exist  in  the  division  of  joiht  rates  with  the  tap 
lines,  not  by  abolishing  them  altogether,  but  by  ''reducing 
the  amount  so  that  a  tap  line  shall  receive  just  compensa- 
tion only  for  what  it  actually  does."  So,  in  Interstate 
Cam.  Comm.  v.  Diffenbaugh,  222  U.  S.  42,  46,  the  court 
said:  ''The  act  of  Congress  in  terms  contemplates  that 
if  the  carrier  receives  services  from  an  owner  of  property 
transported,  or  uses  instrumentalities  furnished  by  the 
latter;  he  shall  pay  for  them.  That  is  takjen  for  granted  in 
§  15;  the  only  restriction  being  that  he  shall  pay  no  more 
than  is  reasonable,  and  the  only  permissive  element  being 
that  the  Commission  may  determine  the  maximum." 
Again,  in  EUis  v.  Int.  Com.  Comm.,  237  U.  S.  434,  445,  it 
was  said:  "The  intervening  coiporation  may  be  a  meabs 
by  which  an  owner  of  property  transported  indirectly 
renders  the  services  in  question,  and  in  that  event  its 
charges  are  subject  to  the  Commission  by  section  15." 

We  are  clear  that  the  Conmiission  had  jurisdiction  to 
make  the  order  of  July  29, 1914. 

Next  it  is  insisted  that  the  Conmiission  applied  er- 
roneous principles  of  law,  in  that  it  excluded  from  con- 
sideration competitive  conditions  as  an  element  in  de- 
termining whether  a  division  is  just  and  reasonable  or 
unlawfully  discriminatory.  The  order  is  not  open  to  this 
criticism.  It  not  only  takes  competitive  conditions  into 
consideration,  but  establishes  the  maximum  divisions  for 
the  very  purpose  of  preventing  preferences,  discrimin^ 
tions,  and  rebates,  as  methods  of  competition. 

It  is  insisted  that  there  was  no  evidence  before  the 
Conmiission  to  sustain  its  finding  to  the  effect  that  any 
allowance  or  division  in  excess  of  the  limits  prescribed 
would  result  in  undue  preference  and  unjust  discrimina- 
tion. This,  of  course,  is  to  be  tested  by  a  consideration  of 
the  evidence  that  was  before  the  Conmussion.  The 
report  and  supplemental  report  of  April  23  and  May  14, 
and  the  orders  of  May  14  and  October  30,  1912,  and  the 
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oral  evidenoe  and  main  exhibits  before  the  Commission 
from  the  beginning  of  the  tap  line  investi^tion  to  the 
making  of  the  order  last  mentioned  were  offered  in  evi- 
dence. Appellant,  however,  has  printed  only  a  small 
part  of  the  testimony,  being  that  which  especially  relates 
to  the  Louisiana  &  Pacific  Railway,  its  organization, 
ownership,  manner  and  cost  of  construction,  operating 
revenue  and  expenses,  accumulated  surplus,  etc.  But, 
besides  these  details  as  to  this  line,  the  Conunission  had 
before  it,  as  its  reports  show;  a  mass  of  evidence  relating 
to  numerous  other  tap  lines,  operated  under  somewhat 
similar  circumstances,  including  evidence  as  to  the  allow- 
ances actually  made  to  them  out  of  the  joint  rate.  Evi- 
dence of  what  was  allowed  on  these  tap  lines  had  a 
tendency  to  show  what  was  reasonable  and  therefore  per- 
missible upon  other  tap  lines,  including  the  Louisiana  & 
Pacific.  It  is  said  there  was  no  evidence  to  enable  the 
Conunission  to  fix  a  just  compensation  to  that  line  for 
a  haul  of  a  given  number  of  miles  as  compared  with  the 
just  compensation  for  a  haul  of  a  greater  or  lesser  number 
of  miles;  no  evidence  as  to  terminal  expenses,  or  cost  of 
road  haul,  or  the  relation  between  these  factors,  or  as  to 
other  elements  which  should  be  taken  into  accoimt  in 
fixing  a  division  according  to  the  length  of  haul.  But  the 
evidence  showed  that  some  limitation  was  called  for,  and, 
in  general  at  least,  furnished  the  materials  upon  which 
to  base  it.  A  tribunal  such  as  the  Interstate  Commerce 
Commission,  expert  in  matters  of  rate  r^^lation,  may 
be  presumed  to  be  able  to  draw  inferences  that  are  not 
obvious  to  others.  Nor  can  it  be  said  that  the  Commis- 
sion's action  was  arbitrary  because,  while  classifying  all 
the  service  for  distances  up  to  3  miles  from  junction  as 
switching,  and  allowing  for  this  a  division  of  $2  and  $3 
per  car,  allowances  for  all  distances  above  3  miles  are 
based  upon  mileage.  It  is  admitted  that  distance  is  an 
element  properly  to  be  considered;  but  appellant  insists 
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that  terminal  service,  the  origin  of  traffic,  etc.,  are  more 
important  elements.  This  is  an  administrative  question. 
The  tap  line  problem  is  exceedingly  complex,  and  the 
importance  of  a  general  rule  based  upon  simple  elem^its 
easily  ascertained  is  obvious.  We  are  not  able  to  say 
that  the  adoption  of  the  mileage  basis  is,  under  the  cir- 
cumstances,  sufficient  to  sustain  a  charge  of  arbitrary 
action. 

The  final  contention,  which  is  that  the  Conmiission's 
order  in  effect  deprives  the  New  Orleans,  Texas  &  Mexico 
of  its  property  without  due  process  of  law,  by  denying  to 
it  the  right  to  contract  and  compete  for  traffic  originating 
on  the  line  of  the  Louisiana  &  Pacific,  is  transparently 
unsound.  The  trunk  line  has  no  constitutional  right  to 
build  up  its  business  by  paying  bonuses  or  rebates  that 
have  been  forbidden  by  act  of  Congress  for  considerations 
affecting  the  public  welfare. 

We  are  not  to  be  understood  as  conceding  that  appellant 
in  in  a  legal  sense  aggrieved  by  the  action  of  the  Commis- 
sion in  limiting  the  allowance  to  the  tap  line.  The  case  is 
singular,  in  that  neither  this  tap  line  nor  any  tap  line  is 
complaining  that  the  allowance  is  too  small;  nor  is  any 
trunk  Une  complaining  that  it  is  too  great.  The  real  basis 
of  appellant's  complaint,  representing  a  trunk  line  carrier, 
is  that  tlxe  allowance  to  the  tap  line  is  too  small.  It  is 
questionable  whether  it  lies  in  the  mouth  of  the  line  carrier 
to  object  on  this  ground. 

We  recognize  the  exceptional  situation  in  which  appel- 
lant's road  is  placed,  and  the  hardship  that  results  to  it 
from  the  application  of  the  order  of  July  29,  1914,  to  the 
traffic  originating  upon  the  line  of  the  Louisiana  &  Pacific. 
After  that  order,  the  New  Orleans,  Texas  &  Mexico  and 
the  Louisiana  &  Pacific  undertook  to  i^ree  upon  through 
routes  and  joint  rates,  with  divisions  not  greater  than 
those  allowed  by  the  Commission,  but  said  to  be  equalized 
so  as  to  enable  the  New  Orleans,  Texas  &  Mexioo.to  corn- 


Digitized  by 


Google 


CAROLINA  GLASS  CO.  v.  SOUTH  CAROLINA.    305 
240n.S.  QyOabos. 

pete  on  equal  terms  with  the  other  trunk  Imes.  This 
agreement,  so  far  as  appears,  has  not  been  submitted  to 
the  Commission  for  its  approval  or  disapproval,  and  we 
intimate  no  opinion  upon  tiie  question  whether  that  body 
ought  to  approve  it. 

Decree  affirmed. 

Mr.  Justicb  McRbtnoldb  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


CAROLINA  GLASS  COMPANY  v.  STATE  OF  SOUTH 
CAROLINA. 

SAME  V.  MURRAY  ET  AL.,  CONSTITUTING  THE 
STATE  DISPENSARY  COMMISSION  OF-  SOUTH 
CAROLINA. 

EBROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF, SOUTH 

CAROLINA. 

SAME  V.  MURRAY. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  SOUTH   CAROLINA. 

SAME  w.  MURRAY. 

ERROR  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FOURTH 

CIRCUIT. 

Nob.  12,  9,  205,  204.    Argued  January  20,  1916.— Decided  Fdbruary  21, 

1916.* 

A  glass  manufacturing  company,  which  had:  furnished  supplies  to  the 
State  and  various  county  dispensaries  of  South  Carolina,  presented, 
pursuant  to  statute  providing  therefor,  its  claim  for  balance  due  to 
the  State  Dispensary  Cbmihission  appointed  to  close  up  the  business 
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and  which  found  that  the  glass  company  had  been  overpaid  on 
previous  fiettlementB  an  amount  exceeding  its  claim;  and,  after  allow- 
ing the  claim,  found  the  glasd  company  was  indebted  to  the  State 
for  a  specified  amount,  and  entered,  an  overjudgment  therefor  which 
the  State  attempted  to  collect;  the  glass  company  appealed  to  (he 
state  Supreme  Court,  and  also  instituted  independent  proceedings 
in  the  state  and  Federal  courts  to  restrain  the  members  of  the  Com- 
mission from  enforcing  the  overjudgment  or  from  withdrawing  funds 
from  the  county  dispensaries  and  to  recover  sumis  so  withdrawn 
against  the  individual  members  of  the  Commission.  From  the  ad- 
verse judgment  of  the  District  Court,  writs  of  error  were  taken  from 
this  coutt  and  also  from  the  Cirouit  Court  of  Appeals.  All  the  cases 
were  considered  together  by  this  court,  and  held  that; 

The.State  Dispensary  Commission  had  jurisdiction  to  consider, 
find  and  offset  claims  of  the  State  against  one  claiming  for  supplies 
furnished  to  the  dispensaries;  and,  even  though  it  had  no  power 
to  render  an  overjudgment,  it  did  not  deprive  the  claimant  of  its 
property  without  due  process  of  law  by  making  such  offset.. 

The  state  court  did  not  err  in  holding  that  although  the  over- 
judgment  was  rendered  without  authority  by  the  Conunission, 
that  fact  did  not  affect  the  power  of  the  Commission  to  withdraw 
funds  from  the  county  dispensaries  as  they  were  state  funds  and 
subject  to  its  control. 

The  glass  company,  as  cr^itor  of  the  State,  could  not  assert 
rights  against  the  withdrawal  by  state  officers  of  funds  of  the  State 
under  their  control  in  regard  to  which  the  State  had  not  consented 
to  be  sued ;  and  the  withdrawal  in  this  case  did  not  amount  to  the 
impairment  of  contract  obligations  within  the  meaning  of  §  10, 
Art.  I,  of  the  Federal  Constitution. 

The  funds  of  the  State  Dispensary  of  South  Carolina  involved 
in  these  actions  were  funds  of  the  State  (Murray  v.  Wilson  Di»- 
tiUing  Co.,  213  U.  S.  151)  and  the  suit  against  members  of  the 
State  Dispensary  Commission  was  in  effect  a  suit  against  the  State 
and  could  not  be  maintained  in  the  District  Court  of  the  United 
States. 

Where  there  are  no  allegations  of  diverse  citizenship  and  the 
jurisdiction  of  the  Federal  court  is  invoked  solely  on  constitutional 
grounds,  the  writ  of  error  issues  direct  from  this  Court  and  the 
Circuit  Court  of  Appeals  is  without  jurisdiction  to  review. 
87  S.  Car.  270,  285,  affirmed. 
197  Fed.  Rep.  392,  affirmed. 
Writ  of  error  to  ireview  206  Fed.  Rep.  635,  dismissed. 
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The  facts,  which  involve  the  construction  of  the  Dis- 
pensary Laws  of  South  Carolina  and  rights  of  one  claiming 
to  have  furnished  supplies  to  the  dispensarieSi  are  stated 
in  the  opinion. 

Mr.  WiMam  H.  Ijyles;mih  whom  Mr.  David  W.  Robin- 
son  and  Mr.  Jo-Berry  S.  Lyles  were  on  the  brief ^  for  plain- 
tiff in  error. 

Mr.  Benjamin  Lindsey  Abney,  with  whom  Mr.  Thomas 
H.  Peeples  was  on  the  brief ,  for  defendants  in  error. 

Mr.  Justice  McRetnolds  ddivered  the  opinion  of  the 
court. 

These  suits  grew  out  of  the  legislation  by  which  South 
Carolina  sought  to  control  traffic  in  liquors.  They  involve 
closely  related  matters,  were  heard  together,  and  it  will 
be  convenient  likewise  to  dispose  of  them.  In  Scott  v. 
Donald,  165  U.  S-  58;  Vance  v.  Vanderpook,  170  U.  S.  438. 
and  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  151,  the 
history  and  general  purposes  of  the  legislation  are  con- 
sidered. 

By  act  of  1892  the  General  Assembly  created  a  State 
Board  of  Control,  with  power  to  supervise  the  traffic;  also 
provided  for  a  State  Commissioner  charged  with  the  duty 
of  purchasing  and  distributing  liquors  through  local 
officers  knowii  as  dispensers. 

The  statute  of  1896  directed  election,  by  the  General 
Assembly,  of  the  Board  of  Control  and  gave  it  power  to 
make  piut^hases  and  to  appoint  a  Commissioner  who 
should  supply  local  dispetisers  selected  by  and  under 
direction  of  Coimty  Boards.  By  an  am^ding  act  of  1900 
the  Board  then  existing  was  abolished;  a  Board  of  Direc- 
tors of  the  State  Disp^isary  was  created,  with  power  to 
prescribe  rules  and  regulations  to  govern  dispensaries. 
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both  State  and  County;  and  provision  was  made  for  the 
election  of  a  Dispensary  Commissioner.  The  new  Board 
was  required  to  purchase  liquor  for  lawful  use  within  the 
State;  and  general  management  and  control  of  the  State 
Dispensary  was  entrusted  to  the  Commissioner. 

A  legislative  conmiittee  was  appointed  m  1905  to  in- 
vestigate the  State  Dispensary.  In  1907  the  statute  of 
1896  was  repealed;  control  through  a  state  board  was 
abolished  and  county  boards  substituted,  clothed  with 
authority  to  purchase  ''in  the  name  of  this  State"  all 
liquors  to  be  sold  within  their  several  coimties,  ^'Provided, 
That  the.  State  shall  not  be  liable  upon  any  contract  for  the 
purchase  thereof  beyond  actual  assets  of  the  Dispensary 
for  which  the  purchase  is  made."  At  the  same  time  an- 
other act  created  a  State  Dispensary  Commission  of  five, 
gave  it  control  of  all  funds,  assets  and  property  other  than 
real  estate  of  the  State  Dispensary,  required  it  to  inves- 
tigate all  facts  concerning  outstanding  claims  against  the 
State  Dispensary  and,  thereafter,  to  pay  all  just  liabilities 
from  dispensary  assets  which  might  come  into  its  hands. 
This  second  act  of  1907  was  amended  in  1908,  and  the 
Conmiission  given  ''.full  power  to  pass  upon,  fix  and  deter- 
mine all  claims  against  the  State  growing  out  of  dealings 
with  the  Dispensary;  and  to  pay  for  the  State  any  and  all 
just  claims,  which  have  been  submitted  to  and  determined 
by  it,  and  no  other,  out  of  the  assets  of  the  Dispensary 
which  have  been  or  may  hereafter  be  collected  by  said 
Dispensary  Conunission:  Provided,  That  each  and  every 
person,  firm  or  corporation,  presenting  a  ckdm  or  claims  to 
said  Commission,  sh^dl  have  the  right  to  i^peal  to  the 
Supreme  Court,  as  in  cases  at  law." 

By  act  of  February  23,  1910,  findings  of  the  State  Dis- 
pensary Commission  were  declared  to  be  final;  any  sum 
ascertained  to  be  due  the  State  was  required  to  be  de- 
ducted from  whatever  a  county  dispensary  might  owe 
such  debtor;  and  authority  was  given  the  Conmiission  to 
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eommand  any  county  dispensary  so  indebted  to  turn  over 
to  it  an  equivalent  amount,  of  money.  Notices  of  claims 
in  favor  of  the  State,  creation  of  liens  to  secure  the  same, 
and  enf orcanent  of  their  payment  were  also  provided  for. 

NUMBEB  12. 

The  histoiy  and  diq)06ition  oS  this  cause  in  the  state 
tribunals  sufficiently  appear  from  parts  of  the  opinion  by 
the  Supreme  Court  (87  S.  Car.  270)  quoted  below,  p.  279; 

''The  investigations  of  the  committee  [appointed  1906] 
resulted  in  an  act,  passed  in  1907,  authorizing  the  ap- 
pointment of  a  commissibn,  to  be  known  as  the  State 
Dispensary  Commission,  whose  duty  it  was  to  close  out 
the  entire  business  and  property  of  the  State  Dispensary, 
collect  all  debts  due,  and  pay  'all  just  liabilities'  of  the 
State  growing  out  of  said  business.  The  Commission  was 
given  'full  power  and  authority  to  investigate  the  past 
conduct  of  the  affairs  of  the  dispensary.'  It  was  also 
clothed  with  all  the  power  and  authority  conferred  upon 
the  Committee,  which  had  been  appointed  imder  the 
resolution  above  referred  to.  25  Stat.  [So.  Car.]  835. 
The  act  of  1907  was  amended  in  1908  so  as  to  give  the 
Commission  'full  power  to  pass  upon,  fix  and  determine 
,  all  claims  against  the  State  growing  out  of  dealings  with 
the  dispensary;  and  to  pay  for  the  State  any  and  all  just 
claims  which  have  been  submitted  to  and  determined 
by  it;  and  no  other.'    25  Stat.  1289. 

"Appellant  presented  to  the  Commission  a  claim  for 
$23,013.75  as  the  balance  due  it  by  the  State  for  bottles 
and  demijohns  fiunished  to  ihe  dispensary  under  con- 
tracts made  with*  the  board  of  directors  from  and  including 
April,  1906,  until  the  business  was  closed  Out  by  the  Com- 
mission. Appellant  had  also  furnished  the  dispensary 
practically  all  the  bottles  and  demijohns  used  since  about 
Decemb^,  1902;  but  all  accoimts  prior  to  April,  1906, 
had  been  settled. 
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"Upon  the  filing  of  this  claim,  the  Commission  went 
into  an  investigation  of  all.  past  dealings  of  appellant  with 
the  dispensary;  and,  after  hearing  a  great  deal  of  testi- 
mony and  argument  thereon,  rendered  its  decision,  dated 
Nov.  17, 1909,  which  will  be  set  out  in  the  report  of  thecase. 

"The  conclusion  and  finding  of  the  Commission  was 
that,  in  pursuance  of  a  conspiracy  between  some  of  the 
directors  of  the  dispensary  and  some  of  appellant's  officers 
or  agents  to  defraud  the  State  whereby  legitimate  com- 
petition was  destroyed,  appellant  had  a  monopoly  of 
the  business  of  furnishing  glass  to  the  dispensary  from  the 
date  of  its  b^inning  business,  in  1902,  imtil  April,  1906; 
and  that  the  prices  paid  it  for  glass  during  that  period 
exceeded  the  fair  market  value  thereof  by  $51,432.99. 
Therefore,  allowing  appellant's  claim  of  $23,013.76,  the 
Conunission  found  that  appellant  was  indebted  to  the 
State  in  the  smn  of  $28,419.24,  the  difference  between 
the  amount  of  its  claim  and  the  sum  it  had  fraudulently 
collected  from  the  State. 

''From  that  decision,  this  appeal  was  taken,  under  the 
provisions  of  the  statute,  giving  ev^y  claimant  the  right 
of  appeal  to  the  Supreme  Court,  'as  in  cases  at  law.' 
Appellant  concedes  that  the  jurisdiction  of  this  court  is 
limited  in  such  cases  to  a  review  of  alleged  errors  of 
law.    ... 

''The  next  contention  of  appellant  is  that  the  Com- 
mission is  not  a  court,  but  a  special  tribimal  of  limited 
power,  and  that  it  exceeded  its  authority  in  imdertaking 
to  fix  and  determine  appellant's  liability  to  the  State, 
and  then  set  off  its  claim  against  the  liability  so  fixed. 
It  is  conceded  that  the  Conmiission  is  not  a  court,  though 
its  duties  necessarily  involve,  to  some  extent,  the  exercise 
of  judicial  functions,  as  is  always  the  case  where  judgment 
and  discretion  are  to  be  exercised.  It  was  created  under 
Section  2  of  Article  17  of  the  constitution,  which  provides 
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that  Hhe  general  assembly  may  direct  by  law  in  what 
manner  claims  against  the  State  may  be  established  and 
adjusted/ 

"The  question,  therefwe,  whether  the  Commission 
had  authority  to  entertain  a  'set-off'  or  'counter  claim' 
in  favor  of  the  State  against  a  claimant,  in  the  technical 
sense  in  which  those  terms  are  used  in  legal  proceedings 
is  not  germane  or  material  to  the  present  inquiry.  To 
what  purpose  should  the  Commission  investigate,  unless 
it  announced  the  result  of  its  investigation?  ^  We  see  no 
error,  therefore,  in  the  Conmiission  stating  its  findings 
as  the  result  of  its'  investigation. 

''The  findings  of  the  Conunission,  however,  are  con- 
trolling only  in  its  determination  of  the  non-liability  of 
the  State  upon  appellant's  claim.  They  have  not  the 
force  or  ^ect  of  a  judgment,  concluding  appellant  in 
any  other  proceeding — such,  for  instance,  as  the  State 
might  institute  in  the  proper  court  to  recover  the  amount 
f oimd  by  the  Commission  to  be  due  it  by  appellant. 

"The  judgment  of  this  court  is  that  the  decision  of  the 
Commission  upon  plaintiff's  claim  against  the  State  be 
affirmed,    ..." 

Manifestly,  we  think,  the  Supreme  Court  affirmed  the 
Conmiission's  action  only  in  so  far  as  it  declined  to  ap- 
prove the  glass  company's  claim — there  was  no  final 
determination  of  the  State's  right  to  recover  over  against 
the  company. 

,  Error  is  assigned  concerning  supposed  Federal  questions 
upon  the  theory  that  there  has  been  "in  practical  effect 
an  adjudication  of  the  validity  of  the  alleged  claim  of  the 
State  arising  out  of  the  ended  transactions  prior  to  April, 
1906,  and  a  satisfaction  of  such  a  judgment  by  the  con- 
fiscation of  plaintiff  in  error's  property;  that  is,  its  claim 
against  the  State  for  goods  furnished  since  1006." 
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This  theory  is  entirely  out  of  harmony  with  the  Supreme 
Court's  opinion,  which  holds  the  validity  of  possible  de- 
mands against  the  glass  company  remains  wholly  un- 
determined and  that,  acting  within  its  plain  powers,  the 
State  had  only  refused  to  recognize  and  discharge  a  claim 
against  itself.  The  argument  of  counsel  proceeds  upon  a 
fundamental  misconception.  We  find  no  error  in  the 
judgment  bdow,  and  it  must  be  affirmed. 

Number  9. 

By  this  original  proceeding  begun  in  the  Supreme  Court 
of  South  Carolina,  March  4,  1910,  the  Carolina  Glass 
Company  sought  to  restrain  any  effort  to  collect  the  so- 
called  overjudgment  for  $28,419.24  pronounced  by  the  Dis- 
pensary Conmiission  under  circiunstances  narrated  supra 
(cause  No.  12) ;  and  also  to  prevent  the  Commission  from 
demanding  or  receiving  sums  of  money  allied  to  be  due 
the  company  from  certain  county  dispensaries  or  inter- 
fering with  payment  of  such  indebtedness. 

Quotations  from  the  opmion  below  (87  S.  Car.  270, 285) 
will  adequately  disclose  the  issues  involved. 

"These  arise  principally  out  of  an  act  approved  Febru- 
ary 23, 1910,  and  what  was  done  by  the  defendants  under 
the  provisions  of  that  act*,  which,  it  will  be  noted,  was 
passed  subsequent  to  the  decision  of  the  Conmiission 
upon  the  claim  of  the  plaintiff.  The  provisions  of  the^fiirst 
five  sections  of  the  act  pertinent  to  this  case  are^  in  sub- 
stance: That,  in  addition  to  the  powers  conf^red  by  all 
previous  acts,  the  Dispensary  Commission  shall  have 
power  to  pass  upon,  fix  and  determine  claims  of  the  State 
against  any  person,  firm  or  corporation  heretofore  doing 
business  with  the  State  Dispensary,  and  settle  and  re- 
ceipt therefor;  that  the  findings  of  the  Commission  under 
its  provisions  shall  be  final,  and,  upon  the  finding  by  the 
Conmiission  th^t  any  person,  firm  or  corporation  is  in- 
debted to  the  State,  the  dispensary  auditor  and  officials 
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having  charge  of  the  funds  of  any  county  dispa[i8ary 
which  may  be  indebted  to  such  person,  firm  or  corpora- 
tion,  shall  pay  to  the  Commission  the  amount  so  found 
to  be  due  the  State,  or  so  much  thereof  as  the  funds  in 
their  hands  due  to  such  person,  firm  or  corporation  will 
pi^,  and  the  receipt  of  the  Commission  shall  be  a  sufficient 
voucher  therefor;  that  the  Commission  may,  by  its  order, 
stop  the  paying  out  of  any  funds  of  any  county  dispensary 
by  any  officer  having  charge  thereof.  Sections  7  and  9 
of  the  act  are  as  follows:  [They  are  cc^ied  in  margin.]  ^ 

''  Within  a  few  days  after  the  approval  of  the  act,  to  wit, 
on  February  26,  1910,  the  CommissiQn,  by  its  attorneys, 
filed  in  the  office  of  the  clerk  of  the  Court  for  Richhuid 
coimty,  in  which  coimty  plaintiff  owned  real  estate,  a 
notice,  headed  or  entitled.  The  State  v.  Carolina  Glass  Co., 
and  signed  by  the  Attorney  General  and  other  counsel 

1  Sbc.  7.  "The  State  Dispensary  CommiSBion  is  hereby  empowered 
to  pass  aU  orders  and  judgments  and  do  any  and  all  things  necessary 
to  oarry  out  the  purposes  of  this  act;  and  all  judgments  rendered  by 
them  for  any  claim  due  the  State  shall  be  a  11^  on  the  property  of  the 
judgment  debtor  situated  within  this  State,  and  a  transcript  of  said 
judgment  shall  be  filed  in  the  c^ce  of  the  clerk  of  the  Court  of  Common 
Pleas  in  each  county  where  any  property  of  such  judgment  debtor  is 
situated.'' 

Ssc.  9.  "In  all  cases  pending  before  the  said  State  Dispensary. 
Commission,  upon  any  claim  or  claims  against  any  person  or  persons 
or  any  corporation  or  corporations  owning  any  real  estate  in  any 
county  in  this  State,  the  said  Commission  shall  file  in  the  office  of  the 
clei^  of  court  in  each  county  where  such  real  estate  is  situated  a 
notice  of  the  pendency  of  such  cases,  and  the  said  notice  so  filed  shall 
be  full  notice  to  all  persons  whomsoever  claiming  any  title  to  or  lien 
upon  such  real  estate  acquired  subsequent  to  the  filing  thereof,  and  the 
debt  found  by  said  Commission  to  be  due  the  State  shall  have  priority 
:over  the  claims  of  all  creditors,  except  creditors  secured  by  mortgage 
or  judgment  entered  and  recorded  prior  to  the  filing  of  such  notice, 
and  the  said  real  estate,  m  the  hands  of  any  person  or  persons  whomso- 
ever, shall  be  liable  for  the  payment  of  such  debt  so  found  to  be  due 
the  State." 
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rq>r686iiting  the  State.  The  notice  was  as  follows:  ^Notice 
u  hereby  given  to  all  whom  it  may  concerHi  that  the  above 
stated  cause  has  been  instituted,  and  is  now  pending  be- 
fore the  State  Dispensary  Commission  for  the  recovery 
against  the  Carolina  Glaiss  Company  of  $29,000.00,  the 
amount  which  has  been  foimd  to  be  due  from  the  said  de- 
fendant to  the  State  of  South  Carolina  owing  te  ovav 
chai^ges  made  by  said  defendant  in  selling  goods  to  the 
State  Dispensary,  and  this  notice  is  given  in  accordance 
with  the  terms'of  an  act  of  the  legislature  passed  in  Fd> 
ruary,  1910,  and  didy  approved  by  the  Governor.'  About 
the  same  time,  notice  was  served  on  the  plaintiff,  pursuant 
to  the  provisions  of  the  act,  that  the  Commission  would 
proceed  to  pass  upon,  fix  and  determine  the  claim  of  the 
State  against  the  plamtiff  on  account  of  the  overcfaargas 
growing  out  of  its  dealings  with  the  dispensary.  Notice 
was  also  oerved  on  the  County  Disp^isary  Board  of  Ridi- 
land  (X)unty,  requiring  that  board  to  pay  to  the  Commia- 
sion  the  amoimt  due  by  said  board  to  the  plaintiff. 

'^  Another  feature  of  the  case  grows  out  of  an  agreement 
alleged  to  have  been  made  between  the  attorneys  for 
the  plaintiff  and  the  attorney  representing  the  State 
with  r^ard  to  payments  for  shipments  of  glass  made  by 
plaintiff  to  the  coimty  dispensaries  after  November  20, 

XiM/<f .     •     •     9 

4t  ^  ^  4t  ^  4t  *  0 

"Under  the  prqvisioiis  of  the  Constitution  (Art.  VIII, 
Sec.  11)  and  statutes  (25  Stat.  463)  the  county  disp^saries 
are  conducted  'under  the  authority  and  in  the  name  of 
the  State.'  Therefore,  the  officers  in  charge  of  them  are 
ag^ts  of  the  State  and  the  funds  arising  from  the  sale  of 
liquors  through  them  are  the  funds  of  the  State,  and  the 
debts  due  for  gockis  sold  to  them  are  the  debts  of  the  State. 
In  exercising  the  powers  conferred  upon  it  by  the  l^islar 
ture,  the  Dispensary  Commission  is  also  the  agent  and 
r^resentative  of  the  State,  'subject  to  no  interference, 
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except  that  of  the  Genecal  Assembly  itself/  and  a  suit 
brought  against  it  is,  in  effect,  a  suit  against  the  State. 
State  V.  Dispensary  Commtssian,  79  S.  Car.  316,  329, 
60  S.  E.  Rep.  928.  As  the  State  cannot  be  sued  without 
its  consent,  no  court  has  power  to  interfere  with  or  direct 
the  disposition  of  the  State's  funds  in  the  hands  of  its 
agents,  unless  it  jippears  that  they  are  acting  without 
authority  of  law,  or  are  refusing  to  recognize  and  obey  the 
law  to  the  detriment  of  private  rights.  .  .  .  In  orders 
ing  the  funds  in  the  hands  of  the  offio»!«  of  the  county  dis- 
pensaries due  to  the  plaintiff  turned  over  to  itself,  the 
Commission  acted  within  the  limits  of  .its  authority  and 
discretion  conferred  upon  it  by  the  l^islature,  and  this 
court  has  no  power  to  interfere.  From  the  forgoing,  it 
will  be  seen  that  it  is  unnecessary  to  inquire  or  decide 
whether  there  was  an  agreement  between  the  attorneys 
for  plaintiff  and  the  attorneys  for  the  State  as  to  the  collec- 
tion of  the  amounts  due  plaintiff  from  the  county  dis- 
pensaries for  shipments  made  prior  to  November  20th,  or 
what  the  agreement  was,  or  whether  it  has  been  violated. 
The  Dispensary  Commission  is  the  sole  arbiter  of  the 
rights  of  the  plaintiff,  if  it  has  any,  with  r^ard  to  that 
matter. 

\ 

''So  long,  therefore,  as  the  action  of  the  Commission  was 
confined  to  the  investigation  of  all  dealings,  past  and 
present,  with  the  dispensary,  and  the  determination  of  the 
just  liabilities  of  the  State  growing  out  of  them,  it  was,  as 
we  have  seen,  based  upon  constitutional  authority,  and 
was  valid  and  binding.  But  we  find  no  authority  in  the 
Constitution  for  the  l^islature  to  provide  by  law  how 
claims  of  the  State  against  others  shall  be  established  or 
iadjusted,  except  through  the  courts.  We  conclude,  there- 
fore, that  in  so  far  to  the  act  of  1910  attempts  to  confer 
upon  the  Commission  power  to  pass  final  judgment  upon 
the  claim  of  the  State  against  the  plaintiff,  it  is  unconstitu- 
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tionaly  null  and  void.  And^  as  the  lien  which  the  act 
attempts  to  create  is  based  upon  the  unauthorized  act  of 
the  Commission;  it  is  likewise  null  and  void." 

Defendants  were  accordingly  enjoined  from  asserting  a 
lien  upon  the  company's  property  and  the  notice  filed  in 
Richland  County  was  directed  to  be  cancelled;  but  the 
Commission's  power  to  remove  funds  from  county  dis- 
pensaries was  upheld. 

Plaintiff  in  error  now  maintains  the  so-called  oveijudg- 
ment  of  .November  17,  1909,  was  void;  that  by  reason  of 
claims  against  them  it  had  contract  and  property  rights 
in  money  held  by  the  coimty  dispensaries;  and  that  re- 
moval of  funds  therefrom  by  the  State  Dispensary  Com- 
mission impaired  contract  obligations  in  violation  of  §  10, 
Article  I,  Federal  Constitution,  and  deprived  it  of  prop- 
erty without  due  process  of  law. 

It  was  distinctly  adjudged  by  the  Supreme  Court  that 
'  the  Dispensary  Commission  was  without  power  to  pro- 
nounce the  overjudgment;  that  it  was  invalid  and  could 
not  be  enforced.  In  view  of  repeated  holdings  by  that 
court  and  our  opinion  in  Murray  v.  Wilson  DiatUUng  Co.y 
213  U.  S.  151,  it  is  clear  that  fimds  of  county  dispensaries 
were  state  funds,  and,  as  such,  subject  to  control  by  the 
Dispensary  Commission.  Their  removal,  therefore,  vi- 
olated no  right  which  the  glass  company  could  assert — the 
State,  had  not^consented  to  be  sued.  The  judgment  of  the 
court  below  must  be  affirmed. 

Number  205. 

The  Carolina  Glass  Company  instituted  this  proceeding 
at  law  in  the  United  States  District  Court,  South  Carolina, 
December  13, 191 1,  to  recover  judgment  against  individual 
members  of  the  Dispensary  Conmiission  for  sums  of  money 
said  to  have  been  unlawfully  withdrawn  by  them  from 
county  dispensaries  which  held  the  same  for  plaintiff's 
benefit.    It  is  alleged  that  for  supplies  furnished  parUy  be- 
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fore  and  partly  after  February  23, 1910,  these  county  dis- 
pensaries became  lawfully  indebted  to  the  company  for 
more  than  $19,000,  and  that  the  money  in  their  keeping 
was  held  in  trust  to  pay  such  sum,  and  fiurther: 

''That  the  said  defendants,  undertaking  to  proceed 
under  section  6 t)f  the  Act  entitled  'An  Act  to  fiurther  pro- 
vide for  winding  up  the  affairs  of  the  State  Dispensary,' 
approved  the  23d  day  of  February  1910,  [copied  in  margin]  ^ 
as  this  plaintiff  is  informed  and  believes,  demanded  from 
the  Coimty  Dispensary  Boards  for  the  Coimty  of  Claren- 
don, the  County  of  Richland  and  the  Coimty  of  George- 
town, the  sums  of  money  allied  in  paragraph  six  of  this 
complaint,  amounting  in  the  aggregate  to  the  sum  of 
nineteen  thousand  and  eighty-four  and  38/100  dollars  then 
due  to  this  pladntiff  by  said  several  Coimty  Dispensary 
Boards,  as  alleged  in  said  paragraph  six,  and  imlawfully 
and  wrongfully  received  the  said  sums  of  money  from  said 
several  County  Dispensary  Boards,  claiming  that  they 
were  entitled  to  tne  same  on  account  of  the  above  men- 
tioned ill^al  offset  found  by  said  State  Dispensary  Com- 
mission to  be  due  by  this  plaintiff  as  aforesaid;  which 
action  this  plaintiff  alleges  was  wholly  without  authority 
of  law,  as  the  provisions  of  said  section  6  of  the  Act  of 
February  23d,  1910,' were  unconstitutional,  null  and  void, 
as  constituting  an  effort,  unwarrantably  and  without 
authority,  to  confiscate  the  property  of  this  plaintiff  with- 
out due  process  of  law,  the  provisions  of  saM  section  being 

^  Sec.  6.  ''In  any  and  all  cases  where  the  State  Dispensary  Commis- 
fflon  has  h€»retofore  found  any  amount  due  the  State  by  any  person, 
firm  or  cor^ralion  on  account  of  dealings  with  the  State  I>]flp6nsaiy, 
the  several  County  Dispensary  Boards  now  existing,  and  all  boards 
and  other  offiber  or  officers  in  charge  of  any  money  due  any  such 
person,  firm  or  corporation  on  account  of  any  dealings  with  any  and 
•  all  County  Dispensaries  heretofore  existing,  shall,  upon  demand,  pay 
to  the  Sfate  Dispensary  Commission  a  sufficient  amount,  or  so  much 
thereof  as  may  be  on  hand,  to  cover  the  amount  so  found  to  be  due 
the  State." 
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in  violation  of  section  10  of  Article  I  of  the  Constitution 
of  the  United  States/  and  also  of  the  Fourteenth  Amend- 
ment to  -the  Constitution  of  the  United  Sti^tes;  and,  fur- 
thermore, in  violation  of  the  express  contract  and  agree- 
ment entered  into  by  this  plidntiff  with  the  defendants 
above  named  as  above  allied." 

Holding  it  in  effect  a  suit  against  the  State,  the  Dis- 
trict Court  dismissed  the  cause  (197  Fed.  Rep.  392);  and 
it  i&  here  upon  direct  writ  of  error.  We  are  of  opinion  that 
the  action  of  the  court  below  was  correct.  And  in  view  of 
what  has  been  said"  above  and  our  opinion  in  Murray  v. 
Wihon  Distilling  Co.,  further  discussion  of  the  questions  in- 
volved would  not  be  profitable.  The  judgment  is  affirmed. 

Number  204. 

This  writ  brings  up  a  judgment  rendered  by  the  Circuit 
Court  of  Appeals,  Fourth  Circuit,  affirming  the  same  final 
judgment  of  the  District  Court  considered  in  No.  205, 
supra.  206  Fed.  Rep.  635.  There  is  no  allegation  of  di- 
verse citizenship  lOid  the  trial  court's  jurisdiction  was  in- 
voked solely  upon  the  ground  that  the  controversy  in- 
volved application  of  the  Federal  Constitution. 

In  such  circumstances  the  Circuit  Coiurt  of  Appeals  is 
without  jurisdiction  to  review.  Union  &  Planters'  Bank 
V.  Memphis,  189  U,  S.  71,  73.  Its  judgment  is  accordingly 
reversed  and  the  cause  remanded  with  directions  to  dismisB 
the  writ  of  error  improperly  .entertained. 

Judgments  in  Nos.  IS,  9  and  205,  affirmed;  judgment  in 
No.  $04  reversed  and  remanded  to  the  Circuit  Court  of 

.  Appeals  for  the  Fourth  Circuit  wiih- directions  to  dis- 
miss writ  of  error  for  want  of  jurisdiction. 
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FIDELITY  &  DEPOSIT  COMPANY  OF  MARYLAND 
V.    COMMONWEALTH    OF    PENNSYLVANLA. 

ESBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  PENNSYIi- 

VANIA. 

No.  114.    Argued  January  6»  1916.— Decided  February  21,  1916. 

A  State  may,  not  directly  and  materially  hinder  the  exercise  of  the 
constitutioDal  powers  of  the  United  States  by  demanding,  in  opposi- 
tion to  the  will  of  Congress,  that  a  Federal  instrumentality  pay  a 
tax  for  performing  its  functions. 

Merecdntracts,  however,  between  it  and  the  United  States  do  not 
render  a  private  corporation  an  essentiaJ  governmental  agency  and 
confer  freed<Hn'from  state  control. 

The  Act  of  August  13, 1894,  c.  282,  28  Stat.  279^  allowing  certain  cor- 
porations to  be  accepted  as  surety  does  not  endow  them  with  power, 
or  create  them  mstrumentalities  of  the  United  States,  and  relieve 
them  from  compliance  with  the  laws  of ,  or  payment  of  the  lawful 
taxes  in,  the  States  in  which  they  transact  their  business. 

The  statute  of  Pennsylvania  of  June  28,  1895,  imposing  taxes  on 
premiums  collected  by  oertam  classes  of  insurance  companies,  is  not, 
as  applied  to  premiums  on  bonds  of  United  States  government  of- 
ficials given  by  surety  companies  complying  with  the  act  of  1894, 
unconstitutional  as  an  interference  with  the  powers  of  the  Federal 
Government  by  taxing  an  instrumentality  thereof. 

244  Pa.  St.  67,  affirmed. 

The  facts,  which  involve  the  right  Qf  a  State  to  tax  a 
foreign  corporation  doing  business  within  the  State  on 
premiums  received  for  bonds  of  surety  required  of  its 
officers  and  others  by  the  United  States,  are  stated  in  the 
opinion. 

Mr.  Charles  Markelly  Jr.,  with  whom  Mr.  Charles  F. 
Patterson  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  WiUiam  M.  Harge8t,wiih  whom  Mr.  Francis  Shunk 
Brown,  Attorney  General  of  the  State  of  Pennsylvania, 
was  on  the  brief ,  for  defendant  in  error. 
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Mr.  JuGpncE  McRetnolds  delivered  the  opinion  ot 
the  court. 

We  are  asked  to  reverse  a  judgment  of  the  Supreme 
Court  of  Pennsylvania  which  denied  plaintiff  in  error's 
claim  that  in  becoming  surety  upon  bonds  required  by  the 
United  States  it  acted  as  a  Federal  instrumentality  and 
was  not  subject  to  taxation  on  the  premiums  received. 
244  Pa.  St.  67. 

Incorporated  under  the  laws  of  Maryland,  the  Fidelity 
&  Deposit  Company  is  empowered  by  its  charter  to  act  as 
surety.  It  was.  duly  licensed  to  transact  business  in  Penn- 
sylvania: In  pursuance  of  the  Act  of  Congress  referred  to 
below,  the  Attorney  General  granted  it  authority  to 
enter  into  obligations  required  by  laws  of  the  United 
States. 

Contracting  within  Pennsylvania^  the  company  be- 
came surety;  during  1909,  on  bonds  in  the  following  mat- 
ters: ''Int^nal  RevenuCi  customs,  United  States  govern- 
ment officials,  United  States  government  contracts  and 
banks  for  United  States  deposits,  bonds  given  in  Courts 
of  the  United  States  in  litigation  there  pending.'^  Gross 
premiums  thereon  amounting  to  $17,646.86  were  collected. 
Within  the  same  period  it  also  became  party  to  oth^  bondis 
and  received  therefor  $198,199.19.  The  State  demanded 
two  per  centimi  of  such  total  receipts,  basing  its  claim  on 
the  proviso  in  §  1,  Act  of  Assembly,  June  28,  1895,  P.  L. 
408,  which  declares:  ''That  hereafter  the  annual  tax  upon 
premiums  of  insurance  companiei^  of  other  States  or  foreign 
governments  shall  be  at  the  rate  of  two  per  centum  upon 
the  gross  premiums  of  every  character  and  description  re- 
ceived from  business  done  within  this  Conunonwealth 
within  the  entire  calendar  year  preceding."  The  amoimt 
demanded  because  of  premiums^on  bonds  not  authorized 
or  required  by  the  United  States,  was  paid;  but  liability 
for  $352.92  assessed  in  respect  of  those  so  authorized, 
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was  denied,  and  to  enforce  it  the  present  suit  was  in- 
stituted in  the  Common  Pleas  Court,  Dauphin  County. 

The  Act  of  Congress  entitled  "An  Act  Relative  to  rec- 
ognizances, stipulations,  bonds,  and  undertakings,  and 
to  allow  certain  corporations  to  be  accepted  as  surety 
thereon,"  approved  August  13, 1894  (c.  282,  28  Stat.  279), 
provided: 

Sec.  1.  "That  whenev^  any  recognizance,  stipulation, 
bond  or  undertaking  conditioned  for  the  faithful,  per- 
formance of  any  duty,  or  for  doing  or  refraining  from  doing 
anything  in  such  recognizance,  stipulation,  bond,  or  under- 
taking specified,  is  by  the  laws  of  the  United  States  re- 
quired or  permitted  to  be  given  with  one  surety  or  with 
two  or  more  sureties,  the  execution  of  the  same  or  the 
guaranteeing  of  the  performance  of  the  condition  thereof 
shall  be  sufiScient  when  executed  or  guaranteed  solely  by  a 
corporation  incorporated  under  the  laws  of  the  United 
States,  or  of  any  State  haying  power  to  guarantee  the 
fidelity  of  persons  holding  positions  of  public  or  private 
trust,  and  to  execute  and  guarantee  bonds  and  under- 
takings in  judicial  proceedings:  Provided,  That  such  recog- 
nizance, stipulation,  bond,  or  undertaking  be  approved  by 
the  head  of  department,  court,  judge,  officer,  board,  or 
body  executive,  legislative,  or  judicial  required  to  approve 
or  accept  the  same.  But  no  officer  or  person  having  the 
approval  of  any  bond  shall  exact  that  it  shall  be  furnished 
by  a  guarantee  company  or  by  any  particular  guarantee 
company."  .  ' 

~  Sec.  2,  that  '^no  such  company  shall  do  business  under 
the  provisions  of  this  Act  beyond  the  limits  of  the  State' or 
Territory  under  whose  laws  it  was  incorporated  and  in 
which  its  principal  office  is  located  .  .  .  until  it  shall 
by  a  written  power  of  attorney  appoint  some  person  re- 
siding within  the  jurisdiction  of  the  court  for  the  ju- 
dicial district  wherein  such  suretyship  is  to  be  under- 
taken,   .    .    ..   as  its  agent,  upon  whom  may  be  served 
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all  lawful  process  against  such  company,  •  .  /'  Sec- 
tion 3,  that  every  company  before  transacting  business 
under  the  Act  shall  deposit  with  the  Attorney  General  of 
the  United  States  a  copy  of  its  charter  and  a  statement 
showing  assets  and  liabilities,  and  '4f  the  said  Attorney 
General  shall  be  satisfied  that  such  company  has  authority 
under  its  charter  to  do  the  business  provided  for  in  thk 
Act,  and  that  it  has  a  paid  up  capital  of  not  less  than 
$250,000  in  cash  or  its  equivalent,  and  is  able  to  keep  and 
perform  its  contracts,  he  shall  grant  authority  in  writing 
to  such  company  to  do  business  under  this  Act."  Sec- 
tion 4,  that  quarterly  statements  shall  be  filed  with  the 
Attorney  General,  who  shall  have  power  to  revoke  the 
authority  of  any  company  ''whenever  in  his  judgment 
such  company  is  not  solvent  or  is  conducting  its  business 
in  violation  of  this  Act."  Section  5,  that  "any  surety 
company  doing  business  under  the  provisions  of  this  Act 
may  be  sued  in  respect  thereof  in  any  court  of  the  United 
States"  which  has  jurisdiction,  in  the  district  in  which 
the  instrument  was  made  or  guaranteed  or  the  principal 
office  of  the  company  is  located.  Section  6,  that  "all 
right  to  do  business  under  this  Act"  shall  be  forfeited  upon 
failure  to  pay  a  final  judgment  against  it.  Section  7, 
that  a  company  having  executed  any  instrument  under 
the  act  shall  be  estopped  to  deny  its  corporate  power  to 
execute  same.  Section  8,  that  penalties  therein  pre- 
scribed for  failure  to  comply  with  the  provisions  of  the  Act 
shall  be  recovered  by  suit. 

The  Court  of  Common  Pleas  held  the  tax  "is  a  chaige 
for  the  privilege  of  transacting  business  in  the  State, 
measured  by  the  amount  of  the  business  done;"  there  is 
"nothing  in  the  Act  of  Congress  to  support  the  proposition 
that  the  defendant  was  authorized  by  it  to  transact  its 
business  in  the  State  of  Pennsylvania;"  and  in  executing 
the  specified  bonds  the  surety  company  "was  in  no  sense 
an  instrumentality  of  Government."    Judgment  was  ao- 
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oordingly  rendered  for  the  State;  and,  on  appeal,  this 
was  affirmed  upon  findings  and  opinion  below. 

In  behalf  of  plaintiff  in  error,  counsel  noaintain  that  the 
taxing  power  of  the  State  has  been  so  exercised  as  to  col* 
lide  with  operations  of  the  Federal  Government;  that 
under  the  Act  of  Congress  the  surety  company  became  a 
Federal  instrumentality  with  power  to  execute  bonds 
within  the  State  and  consequently  could  not  be  subjected 
to  a  privil^^  tax  therefor^ 

That  the  challenged  tax  ''is  an  exaction  for  the  privilege 
of  doing  business,"  seems  plain  {Equitable  I4fe  Ass.  Soc.^ 
y.  Pennsylvania  f  23S  U.  S..  143);  an  J  undoubtedly  a 
State  may  not  directly  and  materially  hinder  exercise  of 
constitutional  powers  of  the  United  States  by  demanding 
in  opposition  to  the  will  of  Congress  that  a  Federal  in- 
.  stnunentality  pay  a  tax  for  the  privily  of  performing  its 
functions.  Fanners*  Bank  v.  Minnesota^  232  JU.  S.  516; 
ChockLW  &  Gvif  R.  R.  v.  Harrison,  235  U.  S.  2ft2.  But 
mere  contracts  between  private  corporations  and  the 
United  States  do  not  necesdarily  render  the  former  essen- 
tial governmental  agencies  and  confer  freedom  froi%  state 
control.  Baltimore  Ship  Building  Co.  v.  BcilUmorey  195 
U.  S.  375.  Moreover,  whatever  may  be  their  status,  if 
the  pertinent  statute  discloses  the  intention  of  Congress 
that  such  corporations  contracting  und^  it  with  the 
Federal  Government  shall  not  be  exempt  from  state 
r^^ulation  and  taxation,  they  must  submit  thereto. 
National  Bank  v.  Commonwealth,  9  Wall.  363,  362;  Van 
AUen  v.  Assessors,  3  Wall.  573,  585;  Cooley  on  Tasmtion, 
3d  ed.,  pp.  130, 131.  , 

As  revealed  by  its  title,  the  purpose  of  the  Act  of  1894 
is  '^  to  allow  certain  corporations  to  be  accepted  as  surety, 
etc."  It  does  not  undertake  to  endow  any  corporation 
with  power,  but  only  to  permit  those  compljring  with 
specified  conditions  to  exercise  their  lawful  powers,  de- 
rived from  other  sources,  by  contracting  with  the  Govem- 


Digitized  by 


Google 


324  OCTOBER  TERM,  1915. 

SyOBhm.  240U.8. 

ment  under  official  approval.  ''Power  to  guarantee/' 
required  by  §  1,  is  not  the  same  thing  as  ''authority  under 
its  charter/'  referred  to  in  §  3;  and  we  think  the  clear 
intent  was  that  existence  of  the  former  should  be  deter- 
mined by  the  laws  in  force  at  place  of  contract.  Neither 
circumstances  nor  language  of  the  act  indicate  design  or 
necessity  to  limit  application  by  the  several  States  of  a 
well-established  system  of  licensing  and  taxing  bonding 
companies  not  incorporated  under  thdr  own  statutes. 
Plaintiff  in  error's  right  to  carry  on  business  in  Pennsyl- 
vania depended  upon  compliance  with  its  laws. 

We  find  no  error  in  the  judgment  of  the  court  below  and 
it  is 

Affirmed. 


SEABOARD  AIR  LINE  RAILWAY  COMPANY  i^. 
RAILROAD  COMMISSION  OF  GEORGLA.. 

APPBAL  FROM  THE  CIRCUIT  COURT  OF  APPBAU3  FOR  THB 
FIFTH  CIRCUIT. 

No.  170.    Argued  Januaiy  13,  14,  1916.— Decided  February  21,  1916. 

It  is  within  the  power  of  a  State,  acting  through  an  admmistiative 
board,  to  require  raihtmd  companies  to  make  physical  track  connec- 
tions where  public  necessity  exists  therefor. 

In  determining  whether  such  public  necessity  exists,  just  regard  should 
be  given  on  the  one  side  to  probably  resulting  advantages,  and,  on 
the  other  side,  to  the  necessary  expenses  to  be  incurred. 

A  finding  (rf  public  necessity  for  a  physical  track  connection  cannot 
be  supported  by  the 'mere  declarati<m  of  the  commission:  there  must 
be  sufficient  evidence  to  support  it. 

In  this  case,  held  that  the  finding  of  the  Railroad  Coounission  of 
Georgia  that  public  necessity  existed  for  a  physical  connection  oi 
tracks  of  two  railroads  at  a  point  in  the  State,  was,  as  held  by  both 
courts  below,  supported  by  Uie  evidence,  and  the  order  of  the  Com- 
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miflwrnmade  imisuant  to  power  coofeirod  by  §  2664,  Geoigia  Code, 
was  fully  justified. 
213  Fed.  R€^.  27,  affirmed. 

ThA  factSy  which  involve  the  validity  of  an  order  re- 
quiring switch  connections  made  by  the  Railroad  Com- 
inission  of  Georgia,  are  stated  in  the  opinion. 

Mr.  Edgar  Walkins  and  Mr.  W.  0.  L&ving,  with  whom 
Mr.,  W.  CarroU  Latimer  was  on  the  brief,  for  appellant: 

The  physical  connection  sought  would  acconunodate  a 
terminal  service  only  and  its  principal  purpose  is  the  ae- 
conunodation  of  interstate  transportation  by  furnishing 
a  terminal  service  therefor. 

Neither  the  practicability  nor  reasonableness  of  the  ph]^ 
ical  connection  adopted  by  the  trial  court  was  ever  con- 
sidered or  determined  by  the  Commission. 

The  order  takes  property  of  appellant  without  compen- 
sation and  for  the  benefit  of  its  competitor  and  a  few 
individuals  and  is  arbitrary,  unreasonable  and  without 
substantial  evidence  to  support  it. 

The  connection  which  met  the  approval  of  the  tiial 
judge  was  never  considered  by  the  Conmiission,  and  ap- 
pellant had  no  hearing  as  to  its  practicability  or  reason- 
ableness. 

Congress  having  acted  upon  the  subject-nmtter,  the 
state  Railroad  Commission  had  no  jurisdiction  to  order 
the  physical  connection. 

The  order  serves  no  public  purpose  and  takes  the  prop- 
erty of  appellant  without  compensation  and  for  the  benefit 
of  private  persons. 

In  support  of  these  contentions,  see  Atlantic  Coast 
Line  V.  North  Car.  Cam.y  206  U-  S.  1;  Blakely  So.  Ry. 
V.  AOanHd  Coast  Line,  26  I.  C.  C.  344,  350;  Central  Stock 
Yards  v.  Louis.  &  Nash.  R.  R.,  192  U.  S.  56Sy Chicago, 
&e.  Ry.  V.  Kardwick  Elevator  Co.,  226  U.  S.  425;  Cok  v. 
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Cent.  R.  R.,  86  Georgia,  251;  Georgia  Statutes  for  Switch 
and  Physical  Connections;  Int.  Cam.  Comm.  v.  Atckiam 
&c.  Ry.,  234  U.  S.  294;  III.  Cent.  R.  R.  v.  La.  R.  R.  Cam., 
236  U.  S.  157;  Lauis.  &  Nash.  R.  R.  v.  Higdon,  234  U,  S. 
592;  Lauis.  &  Nash.  R.  R.  y.  Finn,  235  U.  S-  601;  McNeU 
V.  Saulhem  Ry.,  202  U.  S.  543;  Mo.  Pac.  Ry.  v.  Ndxraska, 
217  U.  S.  196;  Oregon  R.  &  N.  Co.  v.  FairchUd,  224  U.  S. 
510;  Ga.  Railway  Cam.  v.  Louis.  &  Nash.  R.  R.,  140 
Georgia,  817;  St.  Lauis,  I.  M.  &  S.  Ry.  v.  Edwards,  227 
U.  S.  265;  St.  Louis  S.  &  P-  R.  v.  Peoria  &c.  Ry.,  26  I. 
C.  C.  Rep,  226;  Southern  Ry.  v.  Reid,  222  U.  S.  424;  State 
V.  WrightsviUe  &c.  R.  R.,  104  Georgia,  437;  Tex.  &  Pac. 
Ry.  V.  Abilene  Oil  Co.,  204  U.  S.  426;  United  States  v. 
Union  Stock  Yards,  226  U.  S.  286;  Wadley  So.  Ry.  v. 
State,  137  Georgia,  497;  S.  C,  235  U.  S.  651;  Wiscansin 
&c.  R.  R.  V.  Jacobsan,  179  U.  S.  287. 

Mr.  James  K.  Hines  for  appellee. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  court. 

After  hearing  the  interested  parties,  the  Railroad  Com- 
mission of  Georgia  concluded  that  making  and  main- 
tainmg  phjrsical  connection  at  Lawrenceville,  Georgia 
(a  manufacturing  town  with  two  thousand  inhabitants), 
between  Lawrenceville  Branch  Railroad  and  Seaboard 
Air  Line  Railway  would  be  practicable  and  to  the  public 
interest;  and  accordingly  passed  an  order  that  within 
four  months  the  roads  should  provide  and  maintain  one, 
together  with  sufficient  interchange  tracks  to  oare  for 
traffic  moving  between  them.  No  definite  point  for  the 
connection  was  prescribed;  opinion  was  expressed  that 
expenses  should  be  borne  equally  by  the  two  companies; 
and  they  were  directed  to  report  their  action  within  thirty 
days. 
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Appellant  brought  this  proceeding  in  the  United  States 
District  Court,  Northan  Diistrict  of  Georgia,  alleging 
the  order  was  null  and  void  and  asking  that  its  enforce- 
ment be  enjoined.  That  court  heard  additional  evidence 
and  upon  the  whole  record  concluded  the  challenged  order 
was  not  Unreasonable  and  the  commission  was  fully  justi- 
fied in  making  it.  206  Fed.  Rep.  181.  Injunction  was 
accordingly  denied  and  suit  dismissed,  and  this  action 
was  affirmed  by  the  Circuit  Court  of  Appeals.  213  Fed. 
Rep.  27. 

Section  2664,  Geor^  Code,  1910,  giv^  the  railroad 
commission  ''power  and  authority,  when  in  its  judgment 
practicable  and  to  the  interest  of  the  public,  to  order  and 
compel  the  making  and  operation  of  physical  connection 
between  lines  of  railroad  crossing  or  intersecting  each 
other,  on  entering  the  same  incorporated  town  or  city 
in  this  State.''  Wadley  Southern  Ry.  v.  Qeorgiay  235 
U.S.  661. 

It  is  within  the  power  of  a  State,  acting  through  an 
administrative  body,  to  require  railroad  companies  to 
make  track  connections  where  the  estabUshed  facts  show 
public  necessity  therefor,  just  r^;ard  being  given  to  ad- 
vantages which  will  probably  result  on  one  side  and  neces- 
sary expenses  to-  be  incurred  on  the  other.  The  facts 
being  established,  the  question  then  presented  is  whether 
as  matter  of  law  there  is  sufficient  evidence  to  support 
a  finding  of  public  necessity — the  mere  declaration  of  a 
commission  is  not  conclusive.  Wisconsin  Ac.  R.  R.  v. 
Jacobson,  179  U.  S.  287,  295,  296;  Oregon  R.  R.  &  Nov. 
Co.  V.  Fairchiid,  224  U.  S.  510;  Great  Norffiem  Ry.  v. 
Minnesota,  238  U.  S.  340,  345. 

The  state  commission  and  both  courts  were  of  opinion 
that  the  facts  sufficed  to  show  public  necessity  for  the 
connection  in  question  and  that  it  could  be  constructed 
and  maintained  without  unreasonable  expenditiu^e.  The 
only  substantial  question  before  us  is  whether  such  find- 
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ing  is  plainly  erroneous  because  the  evidence  is  insuflScient 
to  support  it;  and,  having  examined  the  record,  we  are 
unable  to  say  the  facts  disclosed  do  not  give  the  essential 
support.   The  judgment  of  the  court  below  is  accordingly 

Affirmed. 


BUTLER    V.    PERRY,    SHERIFF    OF   COLUMBIA 
COUNTY,  FLORIDA. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  FLORmA. 
No.  182.    Submitted  Januafy  14, 1916.— Decided  February  21, 1916. 

The  term  involuntary  servitude,  as  used  in  the  Thirteenth  Amend- 
ment, was  intended  to  cover  those  forms  of  compulsory  labor  akin 
to  African  slavery  which  in  practical  operation  would  tend  to  pro- 
duce like  results,  and  not  to  interdict  enforcement  of  duties  owed  by 
individuals  to  the  State. 

The  great  object  of  the  Thirteenth  Amendment  was  liberty  under  pro- 
tection of  effective  government  and  not  destruction  of  the  latter  by 
depriving  it  of  those  essential  powers  which  had  always  been  properly 
exercised  before  its  adoption. 

The  Fourteenth  Amendment  was  intended  to  recognise  and  protect 
fundamental  objects  long  recognized  under  the  common  law  system. 

Ancient  usage  and  unanimity  of  judicial  opinion  justify  the  ooncluaoa 
that,  unless  restrained  by  constitutional  limitations,  a  State  has 
inherent  power  to  require  every  able-bodied  man  within  its  jurisdio- 
tion  to  labor  for  a  reasonable  period  on  public  roads  near  his  residaice 
without  direct  compensation. 

A  reasonable  amoimt  of  work  on  public  roads  near  his  residence  is  a 
part  of  the  duty  owed  by  able-bodied  men  to  the  public;  and  a  re- 
quirement by  a  State  to  that  effect  does  not  amount  to  impodHoD 
of  involuntary  servitude  ot&erwise  than  as  a  punishment  for  crime 
within  the  prohibition  of  the  Thirteenth  Amendment;  nor  does  the 
enforcement  of  such  requirement  deprive  persons  of  their  liberty  and 
property  without  due  process  of  law  in  violation  of  the  Fourteenth 
Amendment. 
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The  statute  of  Florida  requiring  every  able-bodied  man  withm  its 
jurisdiction  to  work  during  each  year  for  six  ten  hour  days  on  public 
roads  within  the  county  of  his  residence,  and  imposing  penalties  for 
willful  failure  so  to  do,  is  not  unconstitutional  as  contrary  to  the 
Thirteenth  Amendment  or  to  the  due  process  provision  of  the  Four- 
teenth Amendment. 

67  Florida,  405,  affirmed. 

The  facts,  which  involve  the  constitutionality  under  the 
Thirteenth  and  Fourteenth  Amendments  of  a  statute  of 
Georgia  requiring  able-bodied  men  to  do  a  certain  amount 
of  work  on  public  roads,  are  stated  in  the  opinion. 

Mr.  Charles  C.  Howell,  for  plaintiff  in  error. 

Mr.  Thomas  F.  West,  Attorney  General  of  the  State  of 
Florida,  for  defendant  in  error. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

Chapter  6537,  Laws  of  Florida  (Acts  of  1913,  pp.  469, 
474,  475),  provides: 

''Sec.  10.  Every  able-bodied  male  person  over  the  age 
of  twenty-one  years,  and  under  the  age  of  forty-five  years, 
residing  in  said  county  for  thirty  days  or  more  contin- 
uously next  prior  to  the  date  of  making  of  the  list  by  the 
Board  of  County  Commissioners,  or  the  date  of  the  sum- 
mons or  notice  to  work,  shall  be  subject,  liable  and  re- 
quired to  work  on  the  roads  and  bridges  of  the  several 
counties  for  six  days  of  not  less  than  ten  hours  each  in  each 
year  when  summoned  so  to  do,  as  herein  provided;  that 
such  persons  so  subject  to  road  duty  may  perform  such 
services  by  an  able-bodied  substitute  over  the  age  of 
eighteen  years,  or  in  lieu  thereof  may  pay  to  the  road 
overseer  on  or  before  the  day  he  is  called  upon  to  render 
such  sisrvice  the  sum  of  three  dollars,  and  such  overseer 
shall  turn  into  the  county  treasury  of  his  county  any  and 
all  moneys  so  paid  to  him,  the  same  to  be  placed. to  the 
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credit  of  the  road  and  bridge  fund  and  subject  to  the  order 
of  the  Board  of  County  Conunissioaers  for  road  and 
bridge  purposes;    ... 

''Sec.  12.  Any  person  or  persons  not  exempt  as  afore- 
said who  shall  fail  to  work  on  public  roads  of  the  several 
counties  when  required  to  do  so,  or  to  provide  a  substitute 
as  herein  provided,  and  shall  neglect  or  refuse  to  make 
payment  for  the  same,  as  hereinbefore  provided,  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
fined  not  more  than  fifty  dollars  or  imprisoned  in  the 
county  jail  for  not  longer  than  thirty  days." 

Plaintiff  in  error  was  convicted  in  the  County  Judge's 
Court,  Columbia  County,  upon  a  charge  of  failing  to  work 
on  a  road,  and  sentenced  to  jail  for  thirty  days.  The 
Circuit  Court  granted  a  writ  of  habeas  corpus;  he  was  heard, 
remanded  to  the  custody  of  the  sheriff,  and  then  released 
under  bond.  The  Supreme  Court  of  the  State  affirmed  the 
action  of  the  Circuit  Court  (67  Florida,  405),  and  the 
cause  is  here  upon  writ  of  error. 

It  is  insisted  that  §§  10  and  12,  supra^  are  invalid  be- 
cause they  undertake  to  impose  involuntary  servitude  not 
as  a  punishment  for  crime,  contrary  to  the  Thirteenth 
Amendment  to  the  Federal  Constitution;  and  also  because 
their  enforcement  would  deprive  plaintiff  of  his  liberty  and 
property  without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment. 

In  view  of  ancient  usage  and  the  unanimity  of  judicial 
opinion,  it  must  be  taken  as  settled  that,  unless  restrained 
by  some  constitutional  limitation,  a  State  has  inherent 
power  to  require  every  able-bodied  man  within  its  jurisdic- 
tion to  labor  for  a  reasonable  time  on  public  roads  near 
his  residence  without  direct  compensation.  This  is  a  part 
of  the  duty  which  he  owes  to  the  public.  The  law  of 
England  is  thus  declared  in  Blackstone's  Commentaries, 
Book  1,  page  357: 

'Every  parish  i:|  bound  of  common  right  to  ke^  the 
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highroads  that  go  through  it  in  good  and  sufficient  repair; 
unless  by  reason  of  the  tenure  of  lands,  or  otherwise,  this 
care  is  consigned  to  some  particular  private  person.  From 
this  burthen  no  man  was  exempt  , by  our  ancient  laws, 
whatever  other  immunities  he  might  enjoy :  this  being  part 
of  the  trinoda  neceasitaSy  to  which  every  man's  estate  was 
subject;  viz.,  expeditid contra  hoatem,  ardum  construction  et 
ponUum  reparatio.  For,  though  the  reparation  of  bridges 
only  is  expressed,  yet  that  of  roads  also  must  be  under- 
stood; as  in  the  Roman  law,  With  respect  to  the  construc- 
tion and  repairing  of  ways  and  bridges  no  class  of  men  of 
whatever  rank  or  dignity  should  be  exempted.' 

The  trinoda  neceasUas  was  an  obligation  falling  on  all 
freemen  or  at  least  on  all  free  householders.  Vinc^^radoff , 
English  Society  in  the  Eleventh  Century,  p.  82. 

From  Colonial  days  to  the  present  time  conscripted 
labor  has  been  much  relied  on  for  the  construction  and 
maintenance  of  roada.  The  system  was  introduced  from 
England,  and,  while  it  has  produced  no  Appian  Way, 
appropriateness  to  the  circumstances  existing  in  rural 
communities  gave  it  general  favor.  EUiott  on  Roads  and 
Streets,  §§479,  480;  Dillon  on  Municipal  Corporations, 
5th  Edition,  §  1407,  p.  2459,  note;  Cooley,  Constitutional 
Limitations,  7th  Edition,  p.  736;  In  re  Daaskr,  35  Kansas, 
678;  State  v.  Wheeler,  141  N.  Car.  773,  S.  Car.,  5  L.  R.  A. 
(N.  S.)  1139,  note;  Dennis  v.  Simon,  51  Ohio  St.  233; 
State  V.  Raybum,  2  Okla.  Cr.  Rep.  413;  Sawyer  v.  AUon^ 
4  Illinois,  127;  State  v.  Commissioners  of  Halifax,  15  No. 
Car.  345.  In  1889  the  statutes  of  twenty-seven  States 
provided  for  such  labor  on  public  roads.  Young's  Recent 
Road  L^islation. 

The  Ordinance  of  1787  for  the  government  of  the  North- 
west Territory  declares:  ''There  shall  be  neither  slavery 
nor  involuntary  servitude  in  the  said  territory,  otherwise 
than  in  punishment  of  crimes,  whereof  the  party  shall 
have  been  duly  convicted." 
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In  1702  the  territorial  legislative  body  passed  an  act 
providing:  ''That  every  male  inhabitant  of  sixteen  years 
of  age  and  upwards  on  being  duly  warned  to  work  on  the 
highways  by  the  supervisor  in  the  township  to  which 
such  inhabitant  may  belong  shall  repair  to  the  place  and 
at  the  time  by  the  said  supervisor  appointed  with  such 
utensils  and  tools  as  may  be  ordered  hun  wherewith  he  i^ 
to  labour  and  there  abide  and  obey  the  direction  of  such 
supervisor  during  the  day  in  opening  and  repairing  the 
highway."  (Sec.  5,  Chapter  IV,  Laws  passed  from  July 
to  December,  1792,  Laws  of  the  Territory  Northwest  of 
the  Ohio,  1788-1798.)  An  act  of  the  General  Assembly 
of  the  Territory  passed  in  1799,  declared:  ''That  all  male 
persons  of  the  age  of  twenty-one  years,  and  not  exceeding 
fifty,  who  have  resided  thirty  days  in  any  township  of 
any  county  within  this  territory,  who  are  not  a  township 
charge,  shall  over  and  above  the  rate  of  assessment  herein- 
after mentioned,  be  liable,  yearly  and  every  year,  to  do 
and  perform  two  days  work  on  the  publjc  roads,  under 
the  direction  of  the  supervisor  within  whose  limits  they 
shall  be  respectively  residente.^'  (Sec.  10,  Chapter  28 
of  Northwest  Territory  Acts,  1799.) 

By  their  several  constitutions  the  States  within  the 
limits  of  the  Northwest  Territory  prohibited  involuntary 
servitude  substantially  in  the  language  of  the  1787  Or^ 
dinance,  and  with  the  possible  exception'  of  Wisconsin, 
all  of  them  early  enacted  and  long  enforced  laws  requiring 
labor  upon  public  roads. 

Utilizing  the  language  of  the  Ordinance  of  1787,  the 
Thirteenth  Amendment  declares  that  neither  slavery  nor 
involuntary  servitude  shall  exist.  This  am^idment  was 
adopted  with  reference  to  conditions  existing  since  the 
foundation  of  our  Government,  and  the  term  involuntary 
servitude  was  intended  to  cover  those  forms  of  compul- 
sory labor  akin  to  African  davery  which  in  practical 
operation  would  tend  to  produce  like  undesirable  results. 
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It  introduced  no  novel  doctrine  with  respect  of  services 
always  treated  as  exceptional,  and  certainly  was  not 
intended  to  interdict  enforcement  of  those  duties  which 
individuals  owe  to  the  State,  such  as  services  in  the  army, 
militia,  on  the  jury,  etc.  The  great  purpose  in  view  was 
liberty  under  the  protection  of  effective  government,  not 
the  destruction  of  the  latter  by  depriving  it  of  essential 
powers.  Slaughter  House  Cases,  16  Wall.  36,  69,  71,  72; 
Plessy  V.  Ferguson,  163  U.  S.  537,  642;  Robertson  v.  Batdr 
win,  166  U.  S.  276,  282;  Clyatt  v.  United  States,  197  U.  S. 
207;  Bailey  v.  Alabama,  219  U.  S.  219. 

There  is  no  merit  in  the  claim  that  a  man's  labor  is 
property,  the  taking  of  which  without  compensation  by 
the  State  for  building  and  maintenance  of  public  roads, 
violates  the  due  process  clause  of  the  Fourteenth  Amend- 
ment. That  Amendment  was  intended  to  preserve  and 
protect  fundamental  rights  long  recc^nized  under  the 
conunon  law  system.  Slaughber  House  Ceases,  supra; 
Jacobson  v.  Massachusetts,  197  U.  S.  11;  Giozza  v.  Tieman, 
148  U.  S.  667,  662;  Mugkr  v.  Kansas,  123  U.  S.  623,  663; 
Barbier  v.  ConnoUy,  113  U.  S.  27,  31;  KeUy  v.  Pittsburg, 
104  U.  S.  78,  80;  Davidson  v.  New  Orleans,  96  U.  S.  97. 
Conceding  for  some  purposes  labor  must  be  considered 
as  property,  it  is  evident  from  what  already  has  been 
said  that  to  require  work  on  the  public  roads  has  never 
been  r^arded  as  a  deprivation  of  either  liberty  or  property. 

The  circumstances  of  the  present  case  indicate  no 
failure  to  observe  due  process  of  law  in  the  exercise  of  the 
State's  undoubted  power.  Ample  notice  appears  to  have 
/  been  given  and  disregarded.  There  was  an  orderly  trial 
and  conviction  before  a  duly  constituted  tribunal  for  a 
plainly  defined  statutory  offense,  followed  by  a  sentence 
not  aUeged  to  be  unreasonable. 

We  find  no  error  in  the  judgment  of  the  court  below,  and 
it  is 

Affirmed. 
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PHILADELPHIA  AND  READING  RAILWAY  COM- 
PANY V.  UNITED  STATES  OF  AMERICA;  IN- 
TERSTATE COMMERCE  COMMISSION,  AND 
ALLENTOWN  PORTLAND  CEMENT  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  8l!ATE8 
FOR  THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 

No.  440.    Argued  October  18, 19,  1916.— bedded  Febniaiy  28,  1916. 

Where,  as  in  this  case,  no  undue  discrimination  against  the  shipper  or 
the  locality  of  its  plant  is  found,  and  tl\e  community  declared  to 
be  prejudiced  by  t^e  established  conditions  has  not  ccnnplained  and 
is  not  a  party  to  the  proceeding,  and  the  rate  complained  of  is  intrin- 
sically reasonable,  the  mere  fact  that  other  carriers  have  adopted  a 
lower  schedule  from  the  shipper's  district  to  points  other  than  the 
one  designated,  affords  no  foundation  fcnr  a  finding  by  the  Interstate 
Commerce  Conmussion  that  such  rate  is  unreascmaUe  and  erroneous 
as  matter  of  law. 

As  the  order  of  the  Commission  in  this  case  is  not  suppcvted  by  the 
ascertained  facts  its  enforcement  should  be  enjoin^. 

219  Fed.  Rep.  988,  reversed. 

The  factSy  which  involve  the  validity  of  an  order  of  the 
Interstate  Commerce  Commission  relating  to  railway 
ratesi  are  stated  in  the  opinion. 

Mr.  Henry  S.  Drinker,  Jr.,  for  appellant. 

Mr.  Charles  W.  fieedham  for  the  Interstate  Commerce 
Commission. 

Mr.  WiUiam  A.  Glasgow,  Jr.,  for  respondent  Allentown 
Cement  Company. 

Mr.  Assistant  Attorney  Oeneral  Underwood  and  Mr. 
Blackburn  Esterline,  Special  Assistant  to  the  Attorney 
General,  for  the  United  States  submitted: 
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The  practice  complained  of  subjected  Jersey  City  to 
undue  and  unreasonable  prejudice  and  disadvantage,. 
Section  3  of  the  Act  to  Regulate  Conunerce  forbids  dis- 
crimination of  any  kind  whatsoever.  Houston  &  Tex. 
By:  V.  United  States,  234  U-  S.  342,  366;  Southern  Ry.  v. 
Vnited  States,  204  Fed.  Rep.  466;  Int.  Cam.  Comm.  v. 
Louis.  iSt  Nash.  R.  R.,  118  Fed.  Rep.  613. 

It  is  within  the  power  of  the  Commission  to  protect 
the  consuming  point  from  discrimination  as  weU  as  the 
locality  where  the  traffic  originates.  Tex.  &  Pac.  Ry.  v. 
Int.  Com.  Comm.,  162  U.  S.  184,  220. 

What  is  undue  or  unreasonable  preference  or  advantage 
is  a  question  not  of  law  but  of  fact.  Pennsylvania  Co.  v. 
United  States,  236  U.  S.  351,  361;  Tex.  &  Pac.  Ry.  v. 
United  States,  162  U.  S.  197,  219;  Int.  Com.  Comm.  v.  Ala- 
bama Midland  Ry.,  168  U.  S.  144,  170. 

The  determination  of  this  question  of  fact  is  for  the 
Commission,  and  its  findings  are  conclusive.  United 
States  V.  Louis.  &  Nash.  R.  R.,  236  U.  S.  314,  320. 

This  case  having  been  submitted  on  bill  and  answer, 
the  preferences  and  discrimination  alleged  in  the  answer 
of  the  Commission  must  be  taken  as  true.  Int.  Com. 
Ccmm.  V.  lU.  Cent.  R.  R.,  216  U.  S.  462,  476;  Int.  Com. 
Comm.  V.  Chi.  &  Alton  R.  R.,  216  U.  S.  479;  Int.  Com. 
Comm.  V.  Chi.,  R.  I.  A  Pac.  Ry.,  218  U.  S.  88. 

Appellant  having  voluntarily,  in  its  traffic  agreements 
with  the  other  carriers,  established  the  same  rdative 
rates  from  all  points  in  the  Lehigh  district  to  consuming 
points  other  than  Jersey  City,  cannot,  if  conditions  are  the 
same,  arbitrarily  decline  to  make  the  same  arrangement 
with  respect  to  Jersey  City.  PhUa.  &  Reading  Ry.  v. 
United  States,  219  Fed.  Rep.  988;  Darling  v.  Bait.  &. 
Ohio  R.  R.,  15  I.  C.  C.  79,  87;  Spokane  v.  Nor.  Pac.  Ry., 
21  I.  C.  C.  400,  424. 

The  Commission,  after  consideration  of  evidence,  not 
set  out  in  the  record  but  adduced  at  the  hearing  before 
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it,  found,  it  must  be  presumed,  that  conditions  existing 
at  Jersey  City  were  not  so  different  from  those  existing 
at  other  consuming  points  as  to  justify  different  treat- 
ment. There  is  nothing  in  the  record  to  show  the  absence 
of  substantial  evidence  supporting  these  findings  of  fact, 
so  they  are  ''conclusively  correct  in  case  of  judicial  re- 
view." United  States  v.  Louis.  &  Nash.  R.  R.,  236  U.  S. 
314. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  court. 

This  appeal  brings  up  a  final  decree  of  the  United  States 
District  Court,  Eastern  District  of  Pennsylvania,  which 
dismissed  the  railway's  original  bill  presented  to  secure 
annulment  of  an  order  by  the  Interstate  Commerce  Com- 
mission commanding  it  and  other  carriers  to  desist  from 
subjecting  Jersey  City  to  undue  prejudice  and  disadvan- 
tage in  respect  of  rates  on  Portland  cement  from  the 
"Lehigh  District"  m  Pennsylvania.    219  Fed.  Rep.  988. 

Appellant  maintains  that  when  considered  in  connec- 
tion with  its  report,  the  Commission's  order  is  plainly 
erroneous  as  matter  of  law  because  wholly  unsupported 
by  the  ascertained  facts.  Interstate  Com.  Comm.  v.  Louis. 
&  Nash.  R.  R.,  227  U.  S.  88,  91 ;  Flarida  East  Coast  Line  v. 
United  Staies,  234  U.  S.  167,  185. 

In  November,  1912,  the  Allentown  Portland  Cemrat 
Company  filed  a  petition  before  the  Interstate  Commerce 
Conunission  against  the  Philadelphia  &  Reading  Railway 
Company,  Central  Railroad  Company  of  New  Jersey, 
Delaware,  Lackawanna  &  Western  Railroad  Company, 
Erie  Railroad  Company,  and  Pennsylvania  Railroad 
Company,  wherein  it  allied  the  Philadelphia  &  Reading 
operates  the  only  line  reaching  its  plant  at  Evansville, 
Pa.,  and  in  connection  with  other  defendants  transports 
cement  therefrom  to  many  points,  including  Jersey  City; 
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that  the  published  rate  of  $1.35  per  ton  duirged  and  col- 
lected for  transportation  to  the  latter  place  is  unlawful 
and  forbidden  by  §§  1  and  3  of  the  Act  to  Regulate  Com- 
merce. It  prayed  for  ''an  order  declaring  the  rates  afore- 
said to  be  imjust  and  unreasonable  and  that  the  same  dis- 
criminate against  complainant  and  the  locality  wherein  is 
located  its  plant  or  factory  af oresaid,  and  that  the  Commis- 
sion will  also  enter  an  order  fixing  the  reasonable  and  just 
rates  for  the  transportation  of  Portland  Cement  from  its 
factory  or  plant  at  Evansville,  over  the  lines  of  the  de- 
fendants.'^  After  hearing,  a  report  and  order  were  made 
by  the  CiHmnission;  upon  rdiearing  the  original  findings 
were  approved  in  an  additional  r^)ort  and  a  suppl^nental 
order,  not  substantially  different. from  the  first  one,  was 
passed.    The  material  portions  of  these  reports  follow: 

''The  case  involves  the  question  of  the  reasonableness 
and  justness  of  defendants'  rate  for  the  transportation 
of  cement  in  carloads  fnnn  Evansville,  Pa.,  to  Jersey 
City,  N.  J.  Evansville  is  reached  only  by  the  Philadel- 
phia &  Reading  Railway.  That  carrier  transports  the 
cement  in  question  from  Evansville  to  Allentown,  where 
it  delivers  it  to  one  of  niunerous  connections  which  either 
transports  it  to  Jersey  City  or  in  turn  delivers  it  to  other 
carriers  for  final  delivery  at  Jersey  City.  The  rate  via 
these  various  routes  is  $1.35.  Certain  of  the  carriers 
which  receive  this  Evansville  cement  from  the  Philadel- 
phia &  Reading  at  Allentown  also  serve  other  mills  in 
the  same  general  vicinity  as  Allentown,  namely,  the 
Lehigh  district,  either  directly  or  throu^  connections. 
The  rate  from  these  other  mills  to  Jersey  City  is  80  cents. 
The  Philadelphia  &  Reading  does  not  participate  in  the 
80-cent  rate  from  any  mill  in  the  district,"   31I.C.C.277. 

"Evansville  is  situated  in  the  Lehigh  district  and  is 
one  of  niunerous  cement  mills  in. that  district  locatidd 
withiii  a  radius  gf  perhaps  20  miles  of  each  other.  None 
of  the  other  milk,  however,  are  reached  by  the  Philadel- 
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phia  &  Reading;  they  being  served  by  the  Central  Railroad 
of  New  Jersey  or  Lehigh  .Valley  direct  or  by  short  lines 
of  railway  which  connect  with  those  carriers  at  distances 
of  from  1  to  16  miles  from  their  junction  points.  While 
the  rate  to  Jersey  City  is  thus  $1.35  from  EvansviUe  on 
the  Philadelphia  &  Reading  the  rate  to  Jersey  City  from 
these  competing  mills  on  other  lines  is  80  cents.  .  .  . 
On  shipments  to  Jersey  City  for  trans-shipment  by  water 
to  points  in  the  southeast,  such  as  Charleston  and  Savan- 
nah, the  rate  is  80  cents  from  Evansville,  the  same  as  it 
is  from  these  other  mills;  and  this  equality  of  Evansville 
with  the*  other  mills  is  maintained  on  traffic  to  Philar 
delphia,  Baltimore,  New  York  City,  and  New  England. 
In  other  words,  the  rate  is  the  same  fh>m  Evansville  as 
from  other  mills  in  the  Lehigh  district  to  all  points  east, 
except  on. traffic  to  Jersey  City  for  local  consumption. 

"The  80-cent  rate  to  Jersey  City  locally  from  the  other 
mills  is  used  in  connection  With  shipments  destined  to 
New  York,  that  rate  plus  the  trucking  charge  to  all  points 
south  of  Ninetieth  street  totaling  less  than  the  $1.40  rate 
to  New  York  proper  plus  the  trucking  charge  to  the 
same  point,  the  result  being  that  complainant,  who  must 
use  the  latter  rate,  is  effectively  barred  from  competition 
in  that  part  of  the  city  located  south  of  Foity-third  street; 
which  is  the  greatest  cement  consuming  district.  North 
of  Ninetieth  street  complainant  can  compete  with  the 
other  mills  because  of  their  greater  expense  in  the  longer 
truck  haul  from  Jersey  City.  It  will  also  necessarily  be 
apparent  that  complainant  can  not  sell  any  cement  in 
Jersey  City  for  local  consumption  in  competition  with 
these  oth^  mills  which  have  the  80-cent  rate.'' 

"It  can  not  be  questioned  that  complainant  is  laboring 
under  a  prohibitory  disadvantage  in  marketing  its  product 
in  Jersey  City  under  the  present  rate  in  competition  with 
other  mills  in  the  same  district.  While  it  is  true  that  the 
Philadelphia  &  Reading  does  not  have  any  hand  in  the 
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estabfishment  ^f  the  SO-oent  rate  from  these  other  millsi 
as  it  can  not  participate  in  tliat  traffic  because  it  does 
not  serve  them,  it  is  also  true  that  it  is  a  party  to  tariffs 
under  which  cement  may  be  purchased  as  cheaply  at^ 
Evansville  as  at  neighboring  mills  in  the  Lehigh  district 
by  dealers  in  and  consumers  of  cement  at  practically 
all  points  of  importance  east  of  that  districti  with  the 
single  exception  of  Jersey  City.  Why  Jers^  City  should 
be  singled  out  by  that  carrier  as  the  one  exception  to  this 
equalization  of  rates  as  between  competing  mills  in  the 
^same  district  has  not  been  satisfactorily  shown  by  this 
record.  We  are  therefore  of  opinion,  and  find,  that  in 
maintaining  or  participating  in  rates  on  cement  in  car- 
loads to  other  eastern  destinations,  such  as  Baltimore, 
Philadelphia,  New  York,  and  New  England  points,  which 
are  not  higher  from  Evansville  than  the  contemporaneous 
rates  which  it  maintainB  or  participates  in  from  other  mills 
in  the  Lehigh  district,  while  refusing  contemporaneously 
to  participate  in  the  same  relative  adjustment  from  Evans- 
ville to  Jers^  City,  the  Philadelphia  «&  Reading,  as  well 
as  the  other  earners  defendant,  are  subjecting  Jersey  City 
and  its  traffic  to  an  undue  prejudice  and  disadvantage, 
from  which  an  ordar  will  be  entered  to  ceasid  and  desist.'' 
27  I.  C.  C.  448. 

Purporting  to  base  its  action  on  the  foregoing  findings, 
the  Commission  directfed: 

''That  the  above-named  defendants,  according  as 
their  various  lines  or  routes  may  run,  be,  and' they  are 
hereby,  notified  and  required,  on  or  before  October  1, 
1914,  to  cease  and  desist  from  said  undue  and  unreason- 
able prejudices  and  disadvantages." 

''That  said  defendants,  according  as  their  various  lines 
or  routes  may  run,  be,  and  they  are  hereby  notified  and 
required  to  establish  on  or  before  October  1,  1914,  upon 
statutory  notice  to  the  Literstate  Commerce  Commission 
and  to  the  general  public  by  filing  and  posting  in  the  man- 
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ner  prescribed  in  section  6  of  the  act  to  regulate  ccmimerce, 
and  for  a  period  of  two  yoars  after  said  October  1,  1914| 
to  maintain  and  apply  to  said  transportation  rates  which 
will  prevent  ai^d  avoid  the  aforesaid  undue  and  unreason- 
able prejudices  and  disadvantages." 

Undue  discriihination  against  itself  or  the  locality  of  its 
plant,  as  alleged  by  the  cement  company,  was  not  found; 
the  community  declared  to  be  prejudiced  by  established 
conditions  had  offered  no  complaint  and  was  not  party 
to  the  proceedings.  Neither  the  $1.35  rate  to  Jersey  City 
nor  any  other  participated  in  by  the  Philadelphia  &  Bead- 
ing was  declared  unreasonable,  either  in  itself  or  in  relar 
tion  to  others;  and  there  was  no  positive  finding  touching 
the  reasonableness — intrinsic  or  relative — of  the  80-cent 
schedule  from  ''Lehigh  District"  adopted  by  the  remain- 
ing carriers. 

In  their  brief  here,  counsel  for  the  Commission  say: 

''The  Commission  did  not  pass  upon  the  reasonableness 
of  either  rate  [to  Jersey  City — 80  cents  or  $1.35].  It 
struck  at  the  discrimination  and  the  cause  of  it.  It  said, 
in  effect,  to  these  five  earners  that  as  they  treated  the 
Lehigh  cement  district  as  one  point  of  origin  and  made  a 
relative  adjustment  of  rates  on  cement  to  all  the  prindr 
pal  consuming  points  competing  with  Jersey  City,  th^ 
must  make  the  same  adjustment  of  the  rates  to  Jersey 
City  on  this  commodity;  that  they  mig^t  make  the  rate 
any  sum  which  they  might  choose  to  initiate,  but  that  it 
must  be  the  same  as  the  rate  from  every  mill  in  the  district 
to  Jersey  City.    •    .    ." 

''If,  as  to  all  other  consuming  localities,  they  [the 
carriers]  are  giving  the  relative  adjustment  of  rates  on 
cement'  from  cement  mills  in  the  Lehigh  district,  and 
refusing  this  adjustment  to  one  consuming  locality,  they 
are  prejudicing  that  locality.    .    .    ." 

"The  establishment  of  joint  rates  is  provided  for  in 
section  6  of  the  act  to  regulate  conunerce.    Such  rates 
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are  made  by  agreement  between  the  participating  carriers 
and  cannot  be  filed  or  published  without  such  agree- 
ment.   ..." 

''The  appellant  has  no  individual  rate  which  covers 
the  cement  traffic  from  EvansviUe  to  Jersey  City;  the 
traffic  moves  on  a  joint  rate.  The  cement  traffic  from 
other  mills  to  Jersey  City  and  to  other  principal  consum- 
ing points  also  moves  on  joint  rates.  The  Philadelphia  & 
Reading  is  a  party  to  many  of  these  rates.  It  is  also  a 
party  to  the  joint  rate  from  EvansviUe  to  Jersey  City. 
As  a  participating  carrier  in  these  rates  it  is  responsible 
for  the  violation  of  the  act  described  in  the  order." 

We  must  assume  the  Jersey  City  rate  of  $1.35  is  intrin- 
sically reasonable  and  ndn-discriminatory  in  relation  to 
those  accorded  other  consuming  points;  and,  plainly,  if 
this  were  put  in  by  all  carriers,  ihe  Conmilssion's  order 
would  be  complied  with  and  the  supposed  discrimination 
disappear.  It  must  be  taken  as  true  that  no  rate  above 
what  all  mi^t  lawfully  establish  is  being  demanded  by 
any  carrier;  and,  with  one  exception,  they  are  paid  forty 
per  cent,  less  than  that  amount.  If  a  imiversal  rate  of 
$1.35  could  not  justly  be  complained  of  by  the  locality, 
certainly  it  is  not  discriminated  against  or  unlawfully 
prejudiced  because,  failing  to  agree,  most  of  the  carriers 
have  established  an  SQ-cent  schedule.  In  the  circum- 
stances disclosed  it  is  impossible  rightly  to  conclude  that 
Jersey  City  is  being  subjected  to  "any  undue  or  unreason- 
able prejudice  or  disadvantage.'' 

As  the  facts  reported  afford  no  foundation  for  the 
Commission's  findings,  enforcement  of  the  order  based 
thereon  must  be  enjoined.  The  decree  below  is  accord- 
ingly reversed  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Reversed,. 
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RAST,  TAX  CX)LLECrrOR  FOR  DUVAL  COUNTY, 
FLORIDA,  V.  VAN  DEMAN  &  LEWIS  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  TEE  XJNJTESD  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  FLORmA. 

No.  41.    Aigued  October  29,  November  1,  2, 1916.--DeoK)ed  Maidi  0, 

1916. 

In  a  suit  brought  to  restram  the  enforcement  of  tiie  statute  of  Florida 
€i  1913,  imposing  special  license  taxes  on  merchants  using  profit 
sharing  coupons  and  trading  stamps  on  the  ground  that  it  violates 
the  contract  ^nd  the  oommeroe  clauses  <rf,  and  the  due  process  and 
equal  protection  provisions  of  the  Fourteenth  Amendment  to,  the 
Federal  Constitution,  and  in  which  the  District  Court,  under 
Judicial  Code,  §  226,  granted  a  preliminary  injunction  holding  that 
the  statute  violated  the  Fourteenth  Amendment  without  stating 
on  which  provision  it  rested  its  decision  or  determining  whether  the 
statute  violated  other  provisicMis  of  the  Constitution,  this  court, 
on  appeal  from  the  order  of  injunction  reversed  and  remanded  with 
instructions  to  dismiss  the  bill  as  the  statute  does  not  offend  any 
constitutional  provisions  under  consideration,  and  AeU  that: 

As  the  bill  shows  that  the  conditions  of  complidnant's  business 
and  property  engaged  therein  are  such  that  oiforoement  ci  the 
Statute  would  produce  irreparable  injuiy  it  furnishes  ground  for 
equitable  relief . 

On  this  appeal  this  court  can  pass  on  the  constituticmality  ci 
the  statute  on  all  of  the  grounds  submitted  for  considaraticm. 

A  classification  based  on  differences  between  a  business  using, 
and  one  not  using,  such  coupons  and  stamps  is  not  so  arbitraiy 
as  to  deny  equal  protection  of  the  law. 

A  distinction  in  legislation  does  not  deny  equal  protection  <rf  the 
laws  if  any  state  of  facts  can  be  conceived  that  will  sustain  it;  and, 
even  though  such  facts  or  their  effect  may  be  dii^uted,  courts 
cannot  arbitrate  such  differences  of  opinion. 

It  is  for  the  legislature  to  discern  and  correct  evils,  not  only  of 

definite  injury,  but  also  such  as  are  obstacles  to  greater  pubUe 

welfare  if  within  legislative  authority,  as  is  the  use  of  such  coupons 

and  stamps. 

Queere,  whether  a  statute  relating  to  coupons  and  stamps  r&- 
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deetnable  exclusively  in  cash  and  credit  on  purchase  is  objeo- 
tbnable,  the  statute  and  all  the  schemes  under  consideration  ini 
this  case  involving  other  methods  of  redemption. 

The  use  of  such  coupons  and  stamps  in  connection  with  retail 
sales  to  individual  purchasers  and  consumers  and  not  designed  to 
be  used  by  the  manufacturer  from  another  State  to  the  State  of 
distribution,  are  not  transactions  of  interstate  oommerce,  and  reg- 
ulations of  the  use  of  such  coupons  and  sales  otherwise  legal  do 
not  interfere  with,  nor  are  they  a  burden,  on  interstate  conuneice. 

Regulation  by  a  State  of  the  use  of  such  coupons  and  stamps  in 
donnection  with  sales  o{  tobacco  is  not  prohibited  by  Rev.  Stat., 
§  31394,  as  amended  m  1897  and  1902;  that  section  does  not  attempt 
to  protect  and  enforce  permission  as  to  retail  sales  within  the  States. 

Regulation  of  retail  sales  within  the  State  does  not  in  this  case 
amount  to  an  attempt  to  control  transportation  of  ihe  packages 
into  the  State  from  other  States. 

The  stajrUte  is  not  unconstitutional  as  impairing  .obligation  of 
contracts  as  it  must  be  construed  as  having  prospective  operation, 
and  as  not  affecting  sales  completed^before  its  enactment. 

If  a  business  is  subject  to  regulation  by  the  State  and  the  imposi- 
tion of  privilege  taxes  for  carrying  it  on,  contracts  made  in  its  con- 
duct are  also  subject  to  such  regulation. 

There  are  many  restrictions  upon  liberty  of  contract  and  busi- 
ness that  do  not  amount  to  deprivation  of  liberty  and  property 
without  due  process  of  law. 

In  conducting  retail  business  the  use  of  such  coupons  and  stamps 
is  not  advertising  pur^  and  simple.  The  latter  is  merely  identifica- 
tion and  description  of  the  article  sold,  apprising  of  quality  and 
space,  while  the  former  relies  upon  something  other  than  the  ar- 
ticle itself. 

Whether  the  use  of  such  coupons  and  stamps  can  or  cannot  be 
called  a  lottery^  it  is  still  within  the  power  of  the  legislature  to  con- 
sider it  as  having  similar  evils;  and  the  regulation  chereof  by  the 
legislature  is  not  to  be  impeached  and  overruled  by  the  courts  on 
account  of  difference  of  opinion  in  regard  to  the  conclusion  reached. 

The  recogniz^  rule  that' legislative  opinion  may  not  impose  ju- 
dicial opinion  as  to  what  are  fundamental  rights,  does  not  deter- 
mine supremacy  in  any  given  instance;  but  the  power  of  the  leg- 
islature to  regulate  conduct  and  contracts  upon  its  conception  of 
the  public  welfare  is  only  subject  to  review  by  the  courts  when 
the  legislation  is  unreasonable  or  purely  arbitrary. 

Even  if  the  taxes  imposed  by  the  statute  are  prohibitory,  the 
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rigjit  to  cairy  OQ  buflmess  by  using  such  ooiipQiis  and  Btamps  b  not 
80  protected  by  the  Federal  Constitution  as  to  r^der  such  a  tax  a 
vic^tion  of  the  due  process  pro^jsion  of  the  Fourteenth  Amendment. 
The  statute  is  not  open  to  objection  as  depriving  of  liberty  and 
property  without  due  process  of  law  on  account  of  severity  of  its 
penalties  intimidating  against  testing  its  legality.  Ex  parte  Young, 
209  U.  S.  123,  distinguished. 
214  Fed.  Rep.  847,  reversed. 

A  STATUTE  of  Florida  approved  Jilne  5,  1913  (VoL  1, 
p.  3),  imposing  licenses  and  other  taxes,  provides  that  mer- 
chantSy  druggists  and  storekeepers  shall  pay  a  license  tax 
upon  Uie  cash  value  of  the  ''stock  of  merchandise''  of  S3 
for  the  first  SIOOO  or  fraction  thereof,  and  $1.50  for  each 
additional  $1000  or  fraction  thereof.  The  tax  xxp&n  whole- 
sale dealers  is  $1.50  upon  each  $1000.  The  statute  has 
this  proviso:  §  35,  p.  35. . 

"Provided,  further.  That  each  and  every  pason,  finn 
or  corporation,  who  shall  offer  with  maxdiandise  bar- 
gained or  sold  in  the  course  of  trade  any  coupon,  profit- 
sharing  certificate,  or  other  evidence  of  indebtedness  or 
liability,  redeemable  in  premiums,  shall  pay  annually  a 
State  license  tax  of  Five  Hundred  ($500.00)  dollars  and  a- 
County  license  tax  of  two  himdred  and  fifty  ($250.00) 
dollars  in  each  and  every  county  in  which  said,  business  is 
conducted  or  carried  on,  and  if  mojre  than  one  place  of 
such  business  shall  be  operated  by  any  person,  firm  or 
corporation,  a  separate  State  and  County  license  shall  be 
taken  out  for  each  such  place;  and  no  person,  firm  or  cor- 
poration shall  offer  with  merchandise,  bargained  or  sold 
as  aforesaid,  any  coupon,  profitrsharing  certificate  or 
other  evidence  of  indebtedness  or  liabUity,  rodeemable 
by  any  other  person,  firm  or  corporation  than  the  one 
offering  the  same  without  paying  the  above  license  for 
each  other  person,  firm  or  cori)oration  who  may  redeem 
the  same.  The  license  prescribed  in  this  section  shall  be 
in  addition  to  other  licenses  prescribed  by  this  Act.    Any 
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person  violating  any  of  the  provisions  of  this  section, 
whether  actihg  for  himself  or  as  the  agent  of  another,  shall 
on  conviction  thereof  be  punished  by  fine  not  exceeding 
one  thousand  ($1000)  dollars  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months. 

''Mercantile  Agencies:  Shall  pay  a  license  tax  of  one 
hundred  ($100.00)  dollars  in  each  county  in  which  an 
office  is  established. 

''Merchants  using  trading  stamps,  shaU  pay  a  license 
tax  of  two  himdred  apd  fifty  ($250.00)  dollars  lor  each 
place  of  business  where  they  use  such  stamps. 

"Merchant  tailors  shall  pay  a  license  tax  of  ten  ($10.00) 
dollars  for  each  place  of  business." 

This  suit  was  instituted  by  appellees  (Florida  mer- 
chants) against  appellant  Rast  as  tax  coUector  of  Duval 
CJounty,  Florida,  and  the  tax  collectors  of  each  county 
in  the  State,  the  different  State's  attorneys,  county 
solicitors  and  prosecuting  attorneys  of  the  circuits  and 
coimties  of  Florida.  The  purpose  of  the  suit  was  to  re- 
strain those  officers  from  proceeding  under  the  statute  or 
enforcing  it.  A  preliminary  and  perpetual  injunction  was 
prayed  and  that  the  act  be  declared  unconstitutional, 
iUegal  and  void. 

The  bill  is  very  elaborate  and  we  select  from  its  repeti- 
tions and  condense  the  following:  It  alleges  the  various 
businesses  in  which  the  complainants  are  engaged.  The 
Van  Deman  &  Lewis  Company  is  a  Florida  corporation 
and  a  wholesale  grocer,  doing  business^  such  and  selling 
groceries  in  certain  counties  in  the  State;  Harkiaheimer 
Company  is  also  a  Florida  corporation  and  is  a  retail 
grocar;  J.  S.  Pinkussohn  Cigar  Company  is  a  corporation 
organized  under  the  laws  of  South  Carolina  and  is  a  whole- 
sale and  retail  merchant  buying  and  selling  cigars  and  other 
tobacco  products  in  the  cities  of  Jficksonville  and  Pensa- 
cola,  Florida.  \  With  these  complainants  were  joined  others, 
corporatioils  and  individuals>  doing  business  in  Florida. 
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It  is  alleged  that  cc»nplainant8  and  each  of  them  in  the 
conduct  of  their  business  offer  for  sale  and  deal  in  various 
and  numerous  articles  of  merchandise  manufactured  and 
produced  in  other  States  than  Florida  by  persons  and 
corporations  in  those  States  and  shipped  into  Florida 
to  be  sold  therein,  and  who,  for  the  piupose  of  advertising 
their  businesses  and  increasing  their  sales,  enclose  in  the 
packages  in  which  the  merchandise  is  put  up  for  market 
and  sale  coupons,  slips,  certificates  and  other  profit^ 
sharing  discount  or  premium  tokens.  The  articles  and 
the  persons  and  companies  producing  them  are  enum^- 
ated. 

The  manner  or  method  of  disposing  of  and  redeeming 
and  taking  up  such  coupons,  etc.,  is  alleged  to  be  that  the 
same  are  enclosed  in  packages  or  the  wrappers  thereof, 
or  are  a  part  of  the  wrappers,  the  packages  are  put  into 
boxes,  cases  or  other  receptacles  or  enclosures  and  shipped 
by  the  manufacturer  or  producer  from  his  place  of  business 
outside  of  Florida  to  the  merchants  in  Florida,  generally 
to  a  wholesale  merchant  or  jobber,  and  are  received  by 
such  in  Florida  and  sold  to  the  retail  merchants  in  that 
State.  The  retail  merchant  sells  them  to  his  customers. 
When  the  latter  have  accumulated  a  sufficient  number  of 
the  coupons,  etc.,  to  entitle  them  to  receive  a  premium  or 
article  or  payment  therefor  according  to  some  list,  cata- 
logue or  rule  promulgated  by  the  manufactiu'er,  producer 
or  original  shipper,  they  send  such  coupons,  etc.,  to  such 
manufacturer,  producer  or  original  shipper,  or  in  some 
instances,  to  a  company  or  agency  in  some  State  other 
than  Florida,  where  they  are  redeemed  or  paid  or  the 
articles  which  the  purchasers  have  selected  are  sent  to 
them  in  consideration  of  such  coupons,  etc.,  or  for  the 
same  and  a  postage  stamp  or  stamps  or  a  small  sum  of 
money  in  addition  thereto.  And  this  in  accordance  with 
the  contract,  agreement  or  sale  made  to  the  purchasers  by 
the  manufacturer,  shipper  or  producer  outside-  of  the 
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S|tate.  And  it  IS  aU^ed  that  the  transactions  so  detailed, 
the  manufacture  without  the  State  and  shipmadt  to 
wholesale  merchants  within  the  State,  the  sale  by  the 
latter  to  retail  merchants  and  by  the  latter  again  to  eus- 
tomersi  constitute  interstate  commerce. 

That  the  form  of  the  coupons,  etc.,  varies  and  when 
its  identity  is  secured  as  prescribed  it  is  evidence  that 
each  purchaser  of  a  package  has  bought  a  definite  part 
of  some  article,  to  be  selected  by  him  or  her  from  a  cer- 
tain list,  the  list  showing  a  number  of  valuable  articles 
which  can  be  paid  for  by  a  certain  number  of  the  tokens 
and  a  twoKsent  stamp. 

In  another  case  there  is  an  accumulation  of  the  tokens 
which  are  to  be  sent  to  the  redemption  or  coupon  agency 
or  corppration  and  exchanged  for  a  valuable  article  of 
merchandise  to  be  selected  by  the  purchaser  bom  a  list 
or  catalogue  furnished  him. 

.  Another  form  of  coupons,  etc.,  is  where  each  of  them  is 
good  for  a  certain  value,  for  instance,  one-half  cent  in 
presenta  or  premiums,  the  coupons  being  sent  from  the 
State  of  Florida  to  another  State.  There  are  also  other 
forms  in  which  the  coupons  or  tokens  are  to  be  redeemed, 
paid  for  or  used  in  the  purchase  of  other  articles  of  mer* 
chandise  or  in  the  accumulation  of  premiums  or  the  Uke. 
All  of  the  articles  are  known  and  largely  used  as  legiti- 
mate articles  of  commerce  and  the  transactions  detailed 
are  interstate  commerce. 

That  divers  forms  of  cout>6ns,  etc.,  in  connection  with 
the  sale  of  merchandise  are  used  by  the  merchants  of  the 
State  substantially  in  similar  form  mentioned  above  and 
the  payment  or  redemption  is. made  by  the  Florida  mer- 
chant in  FloHda,  sometimes  by  the  delivery  of  some  valu- 
able article  of  m^chandise;  sometimes  by  the  payment  of 
cash  or  the  allowance  of  credit  on  account  of  purchases  in 
the  nature  of  a  discount  or  for  or  on  account  of  a  certain 
amount  having  been  purchased  of  the  merchant  by  the 
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customer.    The  tokens  are  sometimes  in  ibe  form  of  a 
cash  raster  slip  or  memorandum. 

That  the  methods  detailed  are  a  form  of  advertising 
and  the  use  of  suc^  coupons,  etc.,  hiduces  purchasers 
to  trade  more,  largely  witib  and  to  make  more  of  their 
purchases  from  complainants  on  account  of  the  addi- 
tional inducement  of  such  coupons,  etc.;  that  they  in- 
crease the  businesses  of  complainants  and  their  profits 
and  enable  them  to  carry  and  sell  stocks  of  goods  covering 
the  various  articles  of  merchandise,  aiid  are  of  great  im- 
portance and  value  to  complainants  in  their  several  busi- 
nesses; and  if  they  are  prevented  fh)m  using  them  their 
businesses  will  be  decreased  to  the  amount  of  many 
thousands  of  doUars. 

That  fit  the  time  of  the  passage  of  the  statute  com- 
plainants had-  on  hand  large  amounts  and  quantities  of 
goods  and  if  they  are  prevented  from  selling  them  in 
the  manner  detailed  they  will  be  subjected  to  great  loss 
and  damage,  will  be  embarrassed  and  injured  in  their 
businesses  and  the  value  of  their  property  destroyed  or 
greatly  lessened. 

That  the  transactions  and  methods  give  an  additional 
value  to  pim^hasers  and  they  are  substantially  benefited 
thereby.  That  there  is  no  element  of  gambling  or  chance 
in  the  transactions  and  nothing  in  them  or  their  methods 
prejudicial  to  the  public  health,  safety,  morals  or  wel-  ^ 
fare. 

That  if  there  is  a  cessation  of  the  transactions  pm-- 
chasers  and  customers  who  have  received  token^  but 
have  not  accimiulated  a  sufficient  number  of  them  will 
be  miable  to  have  the  same  redeemed  or  paid  or  secure 
articles  therewith.  That  about  500  merchants  are  sim- 
ilarly affected  with  complainants. 

That  certificates  or  tokens  commonly  called  trading 

stamps  and  so  designated  in  the  statute  are  substantially 

^  like  some  of  the  tokens  het^inbefore   mentioned   and 
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described  and  when  delivered  by  retail  mwchants  with 
the  various  articles  sold  to  purchasers  such  purchasers 
are  entitled  to  purchase  or  receive  various  valuable  ar- 
ticles of  merchandise,  accordmg  to  a  list  or  catalogue, 
upon  the  presentation  of  the  stamps  to  some  person  or 
company  that  has  issued  the  trading  stamps  and  that 
redeems  them  according  to  the  provisions  of  such  list 
or  catalogue. 

That  under  the  statute  every  person,  firm  or  corpora- 
tion offering  with  merchandise  any  coupon,  profit-sharing 
certificate  or  other  evidence  of  indebtedness  or  liability 
redeemable  in  premiums  is  not  only  liable  to  pay  the 
license  tax  for  himself  or  itself  but  to  pay  such  tax  for 
every  other  person,  firm  or  corporation  who  may  redeem 
any  such  coupon,  etc. 

That  such  taxes  are  unreasonable,  enormous  and  pro- 
hibitive on  account  of  the  number  of  articles  sold,  and 
by  reason  of  the  provision  requiring  complainants  and 
each  and  every  other  person  in  like  situation  to  pay  the 
license  tax  to  the  State,  and  it  is  allied  with  much  cir- 
cumstance that,  from  their  number  and  the  number  of 
the  articles  that  each  sells,  each  and  every  person  would 
be  required  to  pay  for  license  tax  to  the  State  and  for 
one  county  or  one  place  of  business  alouQ  $15,000  per 
year  or  one-half  that  amount  for  six  months  or  less 
time. 

That  as  a  result  of  the  statute,  if  the  tax  be  paid  for 
only  100  persons  or  persons,  firms  or  corporations,  it 
would  amount  to  $75,000  per  annum;  if  for  1000  persons, 
firms  or  corporations  in  Florida  for  one  place  of  business, 
it  woiild  amount  to  $750,000,  and  so  on  as  to  any  num- 
ber to  be  paid  by  and  for  each  and  every  of  such  manu- 
facturer, producer  6r  shipper. 

That  such  coupons,  etc.,  enclosed  in  packages  of  to- 
bacco and  so  delivered  are  authorized  and  rendered  lawful 
by  section  3394  of  the  Revised  Statutes  of  the  United 
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States  as  amended  by  §  10  of  the  act  of  July  24,  1897, 
30  Stat,  l&l,  206,  c.  11,  and  by  §  2  of  the  act  of  July  1, 
1902, 32  Stat.  714,  716,  o.  1371. 

That  the  provision  of  §  35  (the  provision  quoted 
above)  of  the  Florida,  {statute  and  all  provisions  and 
enactments  for  its  enforcement  are  in  violation  of  the 
Constitution  of  the  United  States  in  that  th^  violate 
(1)  the  oonmierce  clause,  (2)  the  due  process  clause  of 
the  Fourteenth  Am^idment,  and  (3)  the  equal  protection 
clause  of  that  amendment.  There  are  many  specifica* 
tions  of  the  particulars  and  it  is  all^^:  (1)  The  statute 
discriminates  between  merchants  in  similar  lines  of  busir 
n^ss;  (iJj^between  merchants  who  advertise  in  a  certain 
manner  and  those  who  advertise  in  another  manner. 
(3)  The  taxes  lare  not  upon  the  business  or  occupation 
of  complainantS(but  upon  the  mere  incidents  of  the  busi- 
ness and  are  an  xuireasonable  and  illegal  interference  with 
the  method  and  manner  of  conducting  the  business.  (4) 
The  taxes  are  unreasonable,  arbitrary,  oppressive,  dich 
criminatoiy  and  prohibitory  for  the  reasons  ab'eady  de- 
tailed and  are  far  in  excess  of  the  amounts  of  taxes  or 
licenses  fixed  or  imposed  when  other  methods  of  adver- 
tising or  inducing  custom  are  used  and  will  prevent 
complainants  from  carrying  on  their  legithnate  business. 
(6)  They  are  not  productive  of  revenue,  are  in  excess  of 
tiie  profits  of  the  businesses,  and  are  in  fact  prohibitory. 
(0)  That  the  methods  employed  by  complainants  in  no 
wise  affect  the  public  health,  monds  or  welfare,  and  the 
imposition  of  the  taxes  is  in  no  way  a  legitimate  or  lawful 
exercise  of  the  police  power  of  the  State.  (7)  That  the 
fines  are  so  onerous,  drastic,  excessive  and  enormous  as 
to  deter  complainants  in  going  on  and  doing  business 
as  they  have  heretofore  done  and  testing  the  validity  df 
the  statute  in  a  court  of  law. 

That  by  the  statute  and  in  §  69  thereof  a  violation  of 
its  provisions  is  made  a  misdemeanor  and  it  is  provided 
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in  §  35  that  for  failure  to  pay  any  of  the  license  taxes 
any  person,  whether  acting  for  himself  or  as  agent  of  an- 
other,  may  be  imprisoned  in  the  county  jail,  not  exceed- 
ing six  months. 

It  is  further  alleged  that  the  statute  impairs  the  obli- 
gations of  the  contracts  entered  into  between  complainants 
and  their  customers,  in  violation  of  clause  1,  §  10,  Ar- 
ticle I,  of  the  Constitution  of  the  United  States. 

That  the  officers  of  the  State  threaten  to  enforce  the 
statute  and  that  the  State's  attorneys,  county  solicitors 
and  prosecuting  attorneys  of  the  several  circuits  and 
counties  of  the  State  are  respectively  empowered  and 
authorized  to  prosecute  in  the  several  courts  of  the  State 
and  such  officers  are  threatening  to  prosecute  divers  of 
the  complainants,  and  it  is  alleged  that  a  multitude  of 
prosecutions  will  be  instituted,  with  seizures,  sales  and 
injury  of  property  if  a  temporary  restraining  order  be 
not  granted.  There  is  a  prayer  for  such  order  and  for 
a  perpetual  injunction. 

A  restraining  order  was  issued.  The  defendants  ap- 
peared specially  ^d  filed  motions  to  dismiss  the  suit  and 
as  groimds  thereof  denied  the  allegations  and  implications 
of  the  bill  as  to  the  various  groimds  of  infringement  of 
the  Constitution  of  the  United  States  charged  against 
the  statute,  and  set  up  that  complainants  had  a  complete 
and  adequate  remedy  at  law.  That  the  bill  sought  a 
restraint  of  the  enforcement  of  a  criminal  statute  of  the 
State  and  to  enjoin  an  allied  threatened  seizure  of  prop- 
erty in  the  enforcement  of  the  alleged  illegal  tax  and 
the  enforcement  of  the  collection  of  a  tax  imposed  by  a 
statute  of  the  State  of  a  general  and  public  nature 

A  motion  was  made  for  an  interlocutory  injunction, 
hearing  upon  which  was  referred  to  three  judges  Upon 
the  hearing  the  injunction  was  ordered  (214  Fed.  Rep. 
827),  to  review  which  this  appeal  has  been  prose- 
cuted. 
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Mr.  Thomas  F.West,  Attorney  General  of  the  State  of 
Florida,  for  appellant : 

The  case  presented  is  not  within  the  cognizance  of  the 
equity  jurisdiction  of  the  Federal  courts.^ 

No  ground  for  equitable  interposition  is  shown  to  exist 
as  against  the  tax  collectors. 

A  court  of  equity  has  no  jurisdiction  to  restrain  the 
prosecuting  officers  named,  because  any  action  taken  by 
them  looking  to  the  enforcement  of  the  provisions  of  this 
statute  is  a  criminal  proceeding,  and  to  enjoin  them 
actually  amounts  to  enjoining  the  State  from  proceeding 
in  its  own  courts. 

A  part  of  the  business  conducted  by  the  appellees  be- 
ing wholly  intrastate,  the  enforcement  of  the  statute 
cannot  violate  the  commerce  clause  of  the  Federal  Con- 
stitution. 

The  statute  is  not  in  contravention  of  the  due  process 
provisions  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution. 

There  is  a  judt  basis  for  the  classification  made 
by  this  statute  and  it  does  not  deny  due  jirocess  of 
law. 

In  support  of  these  contentions,  see  Odlin  v.  Woodruff, 
31  Florida,  160;  Florida  Packing  Co.  v.  Carney,  49  Florida, 
293;  S.  C,  51  Florida,  190;  Metcalf  v.  Martin,  54  Florida, 
531;  Cruickahankv.  BidweU,  176  U.  S.  73;  SheUon  v.  Piatt, 
139  U.  S.  591;  AUen  v.  PuUman  Co.,  139  U.  S.  658;  Pac. 
Exp.  Co.  V.  Seibert,  142  U.  S.  339;  Pittsburgh  Ry.  v.  Public 
Works,  172  U.  S.  32;  Arkansas  Loan  Assn.  v.  Madden,  175 
U.  S.  269;  Harrison  v.  Kersey,  67  Florida,  24;  Bradley  v. 
Richmond,  227  U.  S.  477;  Gundlin  v.  Chifiago,  177  U.  S.  183; 
Florida  Constitution,  Art.  V,  §§  5,  37;  Ex  parte  Nighterir 
gale,  12  Florida,  274;  In  re  Sawyer,  124  U.  S.  200;  Fitts  v. 
McGhee,  172  U.  S.  516;  Ex  parte  Young,  209  U.  S.  123; 
Osborne  v.  Florida,  164  U.  S.  650;  Singer  Machine  Co.  v. 
BrickeU,  233  U.  S.  304;  Browning  v.  Waycross,23S  U.  S. 


Digitized  by 


Google 


RAST  V.  VAN  DEMAN  A  LEWIS.  3S3 

240  U.  S.  Aigument  for  Aiq)ellee. 

16;  Minnesota  Rate  Cases,  230  U.  S.  205;  Savage  v.  Janes, 
225  U.  S.  501;  Plumhg  v.  Massachusetts,  166  U.  S.  461; 
LitOe  w.  Tanner,  208  Fed.  Rep.  605;  State  V.  Pitney,  140 
Pac.  Rep.  918;  Larw&ur^v.  Dist  of  Col,  11  App.  D.  C.  512; 
Humes  v.  Ft  SmUk,  93  Fed.  Rep.  867;  TTtWer  v.  Quebec, 
Rap.  Jud.  Quebec,  25  C.  S.  128;  Tap  Line  Cases,  234  U.  S. 
1 ;  Loern  v.  Lawlor,  208  U.  S.  274;  Otis  v.  Parker,  187  U.  S. 
606;  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157; 
Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192;  Lindsley  v. 
Natural  Carbonic  Co.,  220  U.  S.  61;  CommonweaUh  v. 
Reinecke  Coal  Co.  (Ky.),  79  S.  W.  Rep.  287;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104;  Freund,  Police  Power,  §  3; 
Atchison  &c.  R.  R.  y.  Mathews,  174  U.  S.  ^;  McLean  v. 
ilrA»n«w,  211 U.  S.  539;  Ferguson  v.  McDonald,  66  Florida, 
496;  Afro-Am.  Assn.  v.  Stote,  61  Florida,  86;  Peninsular 
Ins.  Co.  V.  Slate,  61  Florida,  376;  PuUman  Co.  v.  Xndtt, 
235  U;  S.  23;  Citizens  Tel  Co.  v.  FuUer,  ^229  U.  S.  322; 
Quong  Wing  v.  KirkendaXL,  22S  U.  S.  59;  Patsonev.  Penri- 
sylvania,  232  U.  S.  138;  Metropolis  Co.  v.  Chicago,  228 
U.  S.  61 ;  Aa.  Coast  Line  v.  Ooldsboro,  232  U.  S.  548. 

Afr.  Charles  M.  Cooper  for  appellee: 

Where  a  state  statute  is  attacked  as  imoonstitutional  be- 
cause violating  the  Federal  Constitution  and  also  as  violat- 
ing  the  constitution  of  the  State,  a  Federal  question  is 
presented,  the  United  States  court  has  jurisdiction  and 
may  decide  all  questions  involved. 

The  provisions  of  §  35  of  the  statute  of  Florida,  com- 
plained  of,  are'unconstitutional,  illegal  and  void;  they  are' 
contrary  to  and  in  violation  of  the  Fourteenth  Amend- 
ment as  there  is  no  just  or  reasonable  classification  upon 
which  the  license  taxes  are  based. 

Such  classification  has  been  repeatedly  held  by  the 
Supreme  Court  of  the  United  States  to  be  unconstitutional 
and  in  vidaticm  of  the  Fourteenth  Amendment. 

The  Sui^eme  Court  of  Florida  holds  that  such  cladsifica- 
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tion  renders  the  statute  unconstitutional  and  void  under 
the  Constitution  of  the  United  States  as  well  as  that  of 
Florida. 

There  is  nothing  in  the  use  of  coupons,  profit-sharing 
certificates,  etc.,  that  is  prejudicial  to  public  health, 
safety,  morals  or  welfare  or  that  brings  it  under  the  police 
power  of  the  State  or  justifies  or  authorizes  its  prohibition 
or  suppression  directly  or  by  license  taxes,  and  admit  that 
said  license  taxes  are  not  imposed  for  purpose  of  revenue 
or  taxation. 

Many  decisions  of  Federal  and  state  courts  hold  such 
classification  and  coupon  taxes  as  involved  in  this  case  un- 
constitutional and  void.  See  cases  in  highest  courts  of 
Massachusetts,  California  and  New  York. 

The  cases  decided  in  the  District  of  Columbia,  even  if 
correctly  decided,  do  not  sustain  the  constitutionality  of 
the  Florida  statutes. 

The  imposition  of  such  license  taxes  is  in  no  way  a 
legitimate  exercise  of  any  police  power  of  said  State. 

The  decisions  of  the  Supreme  Court  of  Florida  establish 
also  that  the  coiuis  are  the  l  nal  judges  of  the  validity  of 
such  legislation  and  that  such  provisions  as  are  contained 
in  this  statute  are  invalid  under  the  Constitution  of  the 
United  States  and  dt  the  State  of  Florida. 

Frequency  of  attempts  at  similar  l^islation  does  not 
sustain  its  constitutionality. 

The  provisions  d  the  Florida  statute  are  contrary  to 
and  in  violation  of  the  commerce  clause  of  the  Federal 
Constitution  and  as  the  provisions  covering  interstate 
conunerce  are  void,  all  t^e  coupon  license  tax  provisions 
are  void. 

The  statute  is  imconstitutional  in  that  it  requires  cam- 
plainants  aad  pe/sons  similarly  situated  to  pay  the  license 
taxes  of  otiier  persons,  firms  or  corporations. 

The  statute  attempts  to  deprive  complainants,  and  all 
other  persons  in  like  situation,  of  the  right  to  bestow  a 
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gift  or  give  a  premimn  or  share  of  profits  of  business,  in 
violation  of  the  Fourteenth  Amendment. 

The  provisions  (A  the  statute  which  impose  fines  so  great 
and  imprisonment  so  severe  as  are  fixed  for  nonpayment 
of  said  license  taxes  as  to  intimidate  complainants  from 
cofitinuing  to  do  business  and  testing  the  validity  of  said 
statute  in  a  court  of  law  are  unconstitutional. 

Unjust  and  arbitrary  discrimination  without  any  basis 
of  reason  and  denial  to  complainants  of  equal  protection 
of  the  laws  contrary  to  the  Fourteenth  Amendment  is 
further  shown  by  grossly  discriminating  penalties  which 
amount  to  confiscation  of  the  goods  complainants  have  on 
hand  with  inserts  of  coupons,  certificates  or  the  like. 

The  license  taxes  upon  the  face  thereof  are  so  exorbitant, 
onerous  and  unreasonable  as  to  be  manifestly  prohibitory 
and  void. 

The  statute*  is  imconstitutional4)ecause  contrary  to  the 
provisions  of  the  Constitution  against  impairing  the 
obligation  of  contracts. 

In  its  virtual  prohibitioh  of  tobacco  insert  coupons, 
certificates  or  the  like,  the  Florida  statute  is  contrary  to 
the  statutes  of  the  United  States  which  authorize  such 
insertions. 

Mr.  Justice  McKenna,  aft^  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

It  was  detennined  that  tiie  bill  set  forth  grounds  of 
equitable  relief;  that  the  condition  of  complainants' 
businesses  and  of  the  property  engaged  in  them  was  such 
that  the  statute,  if  exerted  against  complainants  and  their 
property,  would  produce  irreparable  injury,  citing  Ex  parte 
Young,  209  U.  S.  123;  Dobbins  v.  Los  Angeles,  105  U.  S. 
223;  Davis  &  Fcanum  Mfg.  Co.  v.  Los  Angdes,  189  U.  S. 
207.   We  concur  in  this  view. 

Passing  on  the  constitutional  questions  involved,  the 
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court  was  of  opinion  that  the  statute  violated  the  Four- 
teenth Amendment  and  considered  it  unnecessary  to 
decide  whether  there  was  an  interference  with  interetate 
conmierce. 

It  is  not  entirely  clear  upon  what  clause  of  the  Four- 
teenth Amendment  the  court  rested  its  judgment.  The* 
equality  clause  was  sdected  for  special  comment.  After 
stating  the  limitation  upon  l^islation  and  the  power  of 
classification,  the  court  proceeds  to  say:  ''Is  there  a  just 
basis  for  the  classification  attempted  in  this  section  [§  35] 
of  the  act?  Merchants,  etc.,  all  pay  a  tax  according  to  the 
.  value  of  the  stock  carried  by  each,  but  if  they  sell  goods  for 
which  coupons,  etc.,  are  given  by  themselves  or  others, 
then  they  must  pay  this  additional  tax  for  each  place  of 
business  in  each  and  every  county  in  which  said  business 
is  conducted,  or  carried  on.  And  if  goods  are  offered  for 
sale  with  which  coupons  are  given,  redeemable  by  persons 
other  than  the  seller,  then  this  tax  must  be  paid  by  him 
for  each  of  said  lines  of  goods. 

''We  can  see  no  just  basis  for  such  classification.  It  is 
an  arbitrary  selection  of  one  merchant  for  the  imposition 
of  a  'greater  burden'  than  that  imposed  on  others  in  the 
same  calling  and  condition." 

But  the  court  went  farther  and  declared  that "  the  use  of 
coupons,  etc.,  was  an  entirely  legitimate  method  of  adver- 
tising" and  that  such  had  been  the  ruling  in  state  cases 
which  were  cited.  And  excluding  the  application  of  cases 
adduced  by  defendants  to  sustain  the  statute  as  an  exer- 
cise of  the  police  power  of  the  State,  the  court  said:  "As 
before  pointed  out,  this  coupon  business  is  legitimate,  in 
no  way  affecting  the  health  0r  morals  of  the  com- 
munity." 

Though  it  is  not  clear,  as  we  have  said,  certainly  not 
explicit  in  the  opinion  of  the  court,  whether  it  decid^  the 
due  process  clause  as  well  as  the  equal  protection  clause  of 
the  Fourteenth  Amendment  was  violated  by  the  statute, 
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we  may  asBume  that  the  violation  of  both  was  decided 
It  may  be  that  the  court  thought  that  even  though  the 
use  of  coupons  was  a  legitimate  method  of  advertising  and 
not  affecting  the  health  or  morals  of  the  ccnnmunity ,  it  was 
nevertheless  within  the  power  of  the  State  to  license  if  the 
statute  were  free  from  discrimination,  or  it  may  be  that 
the  court  considered  tiiat  the  two  grounds  interioeked  and 
were  dependent  upon  the  same  reasoning.  However,  the 
two  grounds  may  be,  indeed  must  be,  taken  into  con- 
sideration as  they  are  submitted  for  decision. 

The  ground  of  discrimination,  simply  and  separated 
from  the  other  attacks  upon  the  statute,  does  not  pres^it 
much  difficulty.  The  difference  between  a  business  where 
coupons  are  used,  even  regarding  their  use  as  a  means  of 
advertising,  and  a  business  where  they  are  not  used,,  is 
pronounced.  Ccnnplainants  are  at  pains  to  display  it. 
The  legislation  which  regards  the  difference  is  not  arbi- 
trary within  the  rulings  of  the  cases.  It  is  established  that 
a  distinction  in  legislation  is  not  arbitrary,  if  any  state  of 
facts  reasonably  can  be  conceived  that  would  sustain  it, 
and  the  existence  of  that  state  of  facts  at  the  time  the  law 
was  enacted  must  be  assiuned.  Ldndsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.  61, 78.  It  makes  no  difference 
that  the  facts  may  be  diluted  or  their  effect  opposed  by 
argument  and  opinion  of  serious  strength.  It  is  not 
within  the  competency  of  the  courts  to  arbitrate  in  such 
contrariety.  Chi.,  Burl.  &  Quincy  R.  R.  v.  McGuire,  219 
U.  S.  549;  German  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S. 
389,  413,  414;  Price  v.  lUinais,  238  U.  S.  446,  452. 

It  is  the  duty  and  function  of  the  l^islature  to  discern 
and  correct  evils,  and  by  evils  we  do  not  mean  some 
definite  injury  but  obstacles  to  a  greater  public  welfare. 
Eubank  v.  Ricknumd,  226  U.  S.  137,  142;  Sligh  v.  Kirk- 
wood,  237  U.  S.  52,  59.  And,  we  repeat,  "it  may  make 
discriminations  if  foimded  on  distinctions  that  we  cannot 
pronounce  unreasonable  and  purely  arbitrary."    Quant 
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Wing  V.  KirkendaU,  223  U.  S.  59,  62,  and  the  cases  cited 
above. 

Of  couiBB,  an  element  to  be  considered  ifi  the  authority 
of  the  I^islature  over  the  subject-matter,  and  this  will 
best  be  examined  in  considering  the  contentions  of  com- 
plainants under  the  due  process  clause.  Preceding  that^ 
however,  are  the  contentions  based  on  the  commerce  clause 
and  the  sanction  which  the  Constitution  gives  to  the 
int^rity  of  contracts. 

First,  as  pertinent  to  our  discussion,  are  the  specific 
schemes  at  which,  it  is  said,  the  statute  is  directed,  and  we 
adopt,  complainants'  description  of  them.  The  first  is 
''where  the  Florida  merchant  issues  his  own  coupon, 
certificate  or  cash  register  receipt  and  himself  makes  pay- 
ment or  redemption  of  the  same,  sometimes  by  the  delivery 
of  some  valuable  article  of  merchandise,  sometimes  by  the 
pr.yment  of  cash  or  allowance  of  credit  on  account  of  pur- 
chases, being  in  the  nature  of  a  discount,  or  for  or  (m 
account  of  a  certain  amount  having  been  purchased  of  the 
merchant  by  the  customer."  In  a  word,  it  is  a  case  where 
the  Florida  merchant  issues  his  own  coupons  and  redeems 
them. 

The  second  is  ''where  the  manufacturer  or  shipper  out- 
side of  the  State  of  Florida,  in  some  other  State  of  the 
Union,  inserts  such  coupons  or  certificates  in  packages  of 
his  goods  which  he  ships  to  Florida,  and  the  ultimate 
purchaser  or  consumer  takes  such  coupons  or  certificates 
from  such  packages  and  returns  them  to  such  manuf ac- 
turer  pr  shipper  in  such  State  outside  of  Florida,  who  gives 
a  premium  for  them  and  sends  such  premiunt  or  proceeds 
of  redemption  to  such  ultimate  purchase  or  consumer  in 
Florida  who  has  forwarded  to  him  such  coupons  or  cer- 
tificates." The  merchandise  so  shipped  into  Florida  is 
kept  in  stock  by  the  merchants  of  the  State  and  the 
coupons,  etc.,  are  delivered  upon  the  sale  of  the  merchan- 
dise to  their  customers^  who- have  them,  redeemed  in  the 
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manner  described.  That  is,  the  coupons  are  redeemed  by 
the  person  who  originally  issues  them;  the  coupons,  how- 
ever, to  repeat,  being  delivered  by  the  Florida  merdiant 
as  a  part  of  the  transaction  between  him  and  the  pur- 
chaser from  him  at  retail. 

The  third  is  ''where  the  manufacturer  or  shipper  in  a 
State  other  than  Florida  inserts  in  the  packages  of  his 
goods  which  he  ships  to  Florida  such  coupons  or  cer- 
tificates which  are  taken  from  the  packages  by  the  ultimate 
purchaser  or  consiuner  in  Florida  and  sent  to  some  com- 
pany or  agency  in  some  State  of  the  United  States  outside 
of  Uie  State  of  Florida  other  than  the  manufacturer  or 
shipper  of  the  goods,  to  be  redeemed  or  paid,  and  the 
premium  or  proceeds  thereof  is  returned  by  such  company 
or  agency  to  the  person  in  Florida  who  has  sent  such 
coupons  or  certificates."  This  differs  from  the  other  two 
cases  in  that  a  premium  company  or  agency  other  than 
the  manufacturer  or  shipper  himself  is  used  for  the  re- 
demption or  payment  of  the  coupons  or  certificates.  But 
here  again  the  Florida  merchant  is  a  factor  because  it  is  in 
completion  of  the  sale  by  him  at  retail  that  the  coupons  are 
delivered  to  the  purchasers. 

,  We  are  careful,  by  much  repetition,  to  show  the  differ- 
ence between  the  cases,  to  distinguish  between  the  pre- 
mium systems,  and  to  show,  as  urged  by  counsel,  that  this 
ease  is  not  concerned  with  a  license  tax  upon  a  trading 
stamp  business  pure  and  simple,  a  license  upon  companies 
engaged  in  such  business  being  provided,  by  another  sec- 
tion of  the  statute.^ 

It  is  well  here  to  observe,  to  avoid  misunderstanding, 
that  the  redemption  in  the  first  scheme  is  '^sometimes  by 
the  payment  of  cash  or  allowance  of  credit  on  account  of 

^  "Sec.  55,  p.  51.  Trading  Stamp  Firms:  Persons  or  firms  or  oorporar 
tions  known  as  trading  stamp  companies,  shall  pay  a  State  license  tax 
oi  one  thousand  ($1,000.00)  dollars  in  each  county  where  theytransact 
any  business/' 
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jm^chases^cfr  fcT  or  en  account  of  a  certain  amount  having 
been  purchased  of  the  merchant  by  the  customer J^  We  are 
not  concerned  with  a  statute  directed  solely  at  such  method 
of  redemption  or  a  business  so  confined.  The  Florida 
statute  imposes  its  license  tax  on  coupons,  etc., '' redeem- 
able in  premiums."  And  therefore,  whether  any  other 
method  of  redemption— be  it  by  giving  a  discount  or 
an  allowance  of  credit  simply— would  be  amenable  to 
objection  we  express  no  opinion.  In  all  of  the  schemes 
other  methods  of  redemption  are  used  and  are  attempted 
to  be  justified. 

With  this  comment  we  may  say  that  all  of  the  schemes 
have  a  common  character — something  is  given  besides 
that  which  is  or  is  supposed  to  be  the  immediate  incentive 
to  the  transaction  of  sale  and  purchase,  something  of 
value  given  other  than  it;  and  even  as  to  the  second  and 
third  schemes,  the  transactions  are  only  executed  through 
the  purcha^  at  retail.  In  other  words,  they  are  not  de- 
signed for  or  executed  through  a  sale  of  the  original  pack- 
age of  importation  but  in  the  packages  of  retail  and  sale 
to  the  individual  purchaser  and  consmner.  This  fixes 
their  character  as  transactions  within  the  State  and  not 
as  transactions  in  interstate  commerce,  and  this  is  con- 
ceded as  to  the  first  scheme;  it  is  true  as  to  the  second 
and  third  schemes.  All  of  the  schemes  have  their  influence 
and  effect  within  the  State.  Nor  is  such  influence  and 
effect  changed  or  lessened  by  the  redemption  of  the  tokens 
outside  of  the  State. 

The  transactions,  therefore,  are  not  in  interstate  com- 
merce. The  sales,  as  we  have  said,  are  not  in  the  packages 
of  that  commerce,  they  are  essentially  local  sales,  schemes 
conBimmiated  by  such  sales,  and  it  is  upon  them  and  on 
account  of  their  effect  that  the  statute  has  imposed  its 
license  tax,  and  not  upon  the  shipment  into  the  State 
nor  their  disposition  in  the  packages  of  importation. 
Of  course,  there  is  shipment  to  Florida  merchants  but 
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for  the  dispositioB  of  the  merchi^ndise  m  retail  trade. 
The  schemes  contemplate  such  disposition  and  are  exe- 
cuted by  it«  Detach  the  importations  from  the  retail 
sale,  consider  only  the  transportation  to  the  State  of 
merchandise  in  its  original  package,  being  sold  therein 
in  such  package,  and  there  may,  indeed,  be  interstate 
commerce;  but  so  detached  and  so  considered  the 
importations  are  left  without  purpose,  the  schemes 
without  execution.  Indeed,  complainants  contend  for 
the  right  not  only  of  importations  in  the  original  pack- 
age containing  the  coupons  but  the  disposition  of 
the  goods  and  coupons  through  the  retail  merchant. 
This,  we  rq>eat,  has  no  protection  in  the  commerce 
clause. 

Nor  is  the  regulation  of  the  statute  prohibited  by 
§  3394,  Rev.  Stat,  as  amended  in  1897  (July  24,  c.  11,  §  10, 
30  Stat.  151,  206)  and  1902  (July  1,  c.  1371,  §  2,  32  Stat. 
714,  716).  Section  3394  provide  for  a  tax  on  cigars  and 
cigarettes.  By  the  amendment  of  1897  it  was  forbidden 
to  pack  in,  attach  to  or  connect  with  any  package  of  to- 
bacco or  cigarettes  anything  but  the  wrappers,  and  it  was 
futher  provided  that  there  should  not  be  affixed  to,  or 
branded,  stamped,  marked,  written  or  printed  upon  the 
packages  or  their  contents  any  promise  or  offer  of,  or  any 
order  or  certificate  for,  any  gift,  prize,  premium,  payment, 
or  reward.  This  provision  upset  the  practice  of  manu- 
facturers and  was  attacked  on  the  ground  that  it  was 
beyond  the  power  of  Congress  under  the  Constitution 
to  enact,  the  prohibited  practice  being  a  niethod  of  ad- 
vertising. The  provision  was  sustained.  Fehenhead  v. 
United  Stales,  186  U.  S.  126,  affirming  103  Fed.  Rep.  453. 
In  1902  the  paragraph  containing  the  provision  was 
amended  so  as  io  forbid  the  enclosure  or  attachment  to 
the  packages  of  ''any  paper,  certificate',  or  instrument 
purporting  to  be  or  representing  a  ticket,  chance,  share 
or  interest  in,  or  dependent  upon  the  event  of  a  lottery, 
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or  any  indecent  or  immoral  picture,  r^res^itation,  print 
or  words.*' 

Let  it  be  granted  that  this  provision  permitted  the 
enclosure  in  the  package  of  tobacco  of  tok^is  of  the 
character  with  which  this  case  is  conc^smed.  It  goes 
no  farther  nor  does  it  purport  to  go  farther.  It  does  not 
attempt  to  protect  and  enforce  the  pennission  to  the 
retail  sales  of  packages  in  the  State.  It  might  not  legally 
have  such  effect  if  attempted;  and  such  attempt  will  not 
lightly  be  inferred.  Savage  v.  Janes,  225  U.  S.  501;  Stan- 
dard Food  Co.  V.  Wright,  225  U.  S.  540.  The  statute 
of  Florida  does  not  seek  to  control  the  interstate  transpor- 
tation of  the  packages,  it  controls  only  tiheir  sale  in  the 
State  through  the  retail  merchant,  or,  it  may  be,  directly 
to  the  individual  consimier  for  the  purpose  described, 
and  in  both  cases  for  the  ultimate  redempticm  of  the 
tokens  delivered  with  the  sale. 

McDermott  v.  Wisconsin,  228  U.  S.  115,  is  not  applica- 
ble. There  Congress,  for  the  effective  execution  of  the 
Food  and  Drugs  Act,  defined  what  the  ''package'*  of 
commerce  should  be,  and  necessarily  any  law  whidi  con- 
flicted with  it  was  void.  In  the  case  at  bar  there  is  no 
such  definition.  There  is  only  pennission  to  insert  in 
the  package  whatever  the  manufacture-  of  tobacco  may 
choose,  with  a  single  exception.  There  is  no  compulsion 
of  use,  and  omission  to  avail  of  the  permission  has  no 
.effect  upon  the  purpose  of  Congress  in  the  enactment  of 
the  revenue  laws  which  provide  for  the  packing  of  tobacco 
products. 

The  contract  clause  of  the  Constitution  is  also  imavail- 
able  to  complainants..  The  statute  must  be  held  to  have 
prospective  operation.  Sales  completed  before  its  enact- 
ment are  unaffected  by  it.  We  say  ''sales  completed,'' 
and  by  this  we  mean  those  in  which  the  right  of  redemp- 
tion according  to  some  of  the  schemes  has  accrued  as 
distinguished  from  what  is  alleged  in  the  bill  as  "the 
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understanding  and  expectation"  arising  from  one  or  more 
sales  that  complainants  would  continue  to  sell  to  such 
piurchasers  other  articles  so  that  they  might  be  able  to 
accumulate  tokens  and  use  them.  It  cannot  be  said  that 
there  is  an  obligation  to  continue  sales  or  an  obligation  to 
continue  piu'chases.  Besides,  as  the  business  is  subject 
to  regulation  the  contracts  made  in  its  conduct  are  sub- 
ject to  such  regulation.  Louis.  &  Nash.  R.  R.  v.  Mottley, 
219  U.  S.  467,  and  N.  Y.  CerUrcd  R.  R.  v.  Gray,  239  U.  S. 
583. 

Having  disposed  of  the  other  contentions  of  complain- 
ants, we  are  brought  to  a  consideration  of  the  question 
whether  the  statute  of  Florida  offends  the  due  process 
clause  of  the  Fourteenth  Amendment  of  the  Constitution. 
In  other  words,  does  the  statute  interfere  with  the  busi- 
ness liberty  of  complainants?  Is  it  an  illegal  meddling 
with  a  lawful  calling  and  a  deprivation  of  freedom  of 
contract?  Tl^is  is  the  contention,  and  it  is  attempted 
to  be  supported  by  the  assertion  that  the  schemes  detailed 
in  the  bill  are  but  a  method  of  advertising  and,  as.  such 
mere  allurements  to  customers,  not  detrimental  in  any 
way  to  the  public  health  and  morals,  nor  obstructive  of 
the  public  welfare;  but  are  a  means  of  enterprise,  mere 
incidents  of  the  businesses  of  complainants  and  as  bene- 
ficial to  their  customers  as  to  them.  And  besides  that 
they  are  but  a  method  of  giving  discount,  practically 
in  some  instances  a  rebate  upon  the  price,  and  in  others 
an  equivalent  gift  of  some  article  that  may  attract  the. 
choice  of  the  purchaser,  the  choice  being  free  and  the 
article  of  definite  utility  and  value. 

These  contentions  have  the  support  of  a  nimiber  of 
cases.  They  are  opposed  by  others,  not  nearly  so  numer- 
ous as  the  supporting  cases  but  marking  a  change  of  opin- 
ion. Both  sets  of  cases  indicate  by  the  statutes  passed 
upon  a  persistent  legislative  effort  against  the  schemes 
under  review  or  some  form  of  them,  beginning  in  1880  and 
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repeated  from  time  to  time  until  the  statute  in  controversy 
was  passed  in  1913.*  In  such  diflferences  between  judicial 
and  legislative  opinion  where  should  the  choice  be?  That 
necessarily  depends  upon  what  reasoning  judicial  opinion 
was  based.  We  appreciate  the  seriousness  of  the  situa- 
tion. Regarding  the  number  of  the  cases  only,  they  con- 
stitute a  body  of  authority  from  which  there  might  well 
be  hesitation  to  dissent  except  upon  clear  compulsion. 

The  foundation  of  all  of  them  is  that  the  schemes  de- 
tailed are  based  on  an  inviolable  right,  that  they  are  but 
the  exercise  of  a  personal  liberty  secured  by  the  Constitu- 
tion of  the  United  States  and  distinguished  from  other 
lawful  exercise  of  business  contracts  and  activity  by  a 
method  of  advertising  and  lawful  inducements  to  an  in- 
creased custom  and  that  in  them  there  is  no  element  of 
chance  or  anything  detrimental  to  the  public  welfare. 
But  there  may  be  partial  or  total  dispute  of  the  proposi- 
tions. And  it  can  be  urged  that  the  reasoning  upon  which 
they  are  based  regards  the  mere  mechanism  of  the  schemes 
alone  and  does  not  give  enough  force  to  their  influence 
upon  conduct  and  habit,  not  enough  to  their  insidious 
potentialities.  As  to  all  of  which  not  courts  but  legislatures 
may  be  the  best  judges  and,  it  may  be,  the  conclusive 
judges. 

This  may  be  illustrated.  A  lottery  of  itself  is,  not  wrong, 
may  be  fairer,  having  less  of  overreaching  in  it,  than  many 
of  the  commercial '  transactions  that  the  Constitution 
protects.  All  participants  in  it  have  an  equal  chance; 
there  is  no  admonishing  caveat  of  one  against  the  oth«". 
And  at  one  time  it  was  lawful.  It  came  to  be  condemned 
by  experience  of  its  evil  influence  and  eiffects.  It  is  trite 
to  say  that  practices  harmless  of  themselves  may,  from 

^  It  is  said  that  23  States  have  attempted  ei^er  to  prohibit  or  to 
license  the  selling  or  use  of  trading  stamps  and  coupons.  And  there  has 
been  like  legislation  for  the  t>istrict  of  Columbia  and  the  Territoiy  of 
-Hawaii. 
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circumstances,  become  the  source  of  evil  or  may  have  evil 
tendency.    Murphy  v.  Califomia,  225  U.  S.  623. 

But  no  refinement  of  reason  is  necessary  to  demonstrate 
the  broad  power  of  the  l^slature  over  the  transactions 
of  men.  There  are  many  lawful  restrictions  upon  liberty 
of  contract  and  business.  It  would  be  an  endless  task 
to  cite  cases  in  demonstration,  and  that  the  supplementing 
of  the  sale  of  one  article  by  a  token  given  and  to  be  re- 
deemed in  some  other  article  has  accompaniments  and 
effects  beyond  mere  advertising  the  allegations  of  the  bill 
and  the  argument  of  counsel  establish.  .  Advertising  is 
merely  identification  and  description,  apprising  of  quality 
and  place.  It  has  no  other  object  than  to  draw  attention 
to  the  article  to  be  sold,  and  the  acquisition  of  the  article 
to  be  sold  constitutes  the  only  inducement  to  its  purchase. 
The  matter  is  simple,  single  in  purpose  and  motive;  its 
consequences  are  well  defined,  there  being  nothing  ulterior; 
it  is  the  practice  of  old  and  familiar  transactions  and  has 
sufficed  for  thenr  success. 

The  schemes  of  complainants  have  no  such  directness 
and  effect.  They  rely  upon  something  else  than  the  sUrticle 
sold.  They  tempt  by  a  promise  of  a  value  greater  than 
that  article  a^d  apparently  not  represented  in  its  price, 
and  it  hence  may  be  thought  that  thus  by  an  appeal  to 
cupidity  lure  to  improvidence.  This  may  not  be  called 
in  an  exact  sense  a  ''lottery,"  may  not  be  called  "gaming"; 
it  may,  however,  be  considered  as  having  the  seduction 
and  evil  of  such,  and  wheth^  it  has  may  be  a  matter  of 
inquny,  a  matter  of  inquiry  and  of  judgment  that  it  is 
finally  within  the  power  of  the  legislature  to  make.  Cer- 
tainly in  the  first  instance,  and,  as  we  have  seen,  its  judg- 
ment is  not  impeached  by  urging  against  it  a  difference  of . 
opinion.  ChiCy  BwrL  &  Quincy  R.  R.  v.  McOuire  and 
German  AUiance  Ins.  Co.  v.  Kansas,  supra.  And  it  is  not 
required  that  we  should  be  sure  as  to  the  precise  reasons 
for  such  judgment  or  that  we  should  certainly  know  them 
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or  be  convinoed  of  the  wisdom  of  the  I^gislittioii.  South- 
western Oa  Co.  V.  Texas,  217  U.  S.  114, 126, 127.  See  abo 
Munn  V.  /Hinow,  94  U.  S.  113, 132. 

But  it  may  be  said  that  judicial  opinion  cannot  be 
controlled  by  l^^lative  opinion  of  what  are  fundamental 
rights.  This  is  freely  conceded;  it  is  the  very  essence  of 
constitutional  law,  but  its  rec(^nition  does  not  determine 
supremacy  in  any  given  instance.  ''While  the  courts 
must  exercise  a  judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem  to  the  judges 
who  pass  upon  it  excessive,  unsuit^  to  its  ostensible  end, 
or  based  upon  conceptions  of  morality  with  which  thqr 
disagree.  Considerable  latitude  must  be  allowed  for  differ- 
ences of  view  as  well  as  for  possible  peculiar  conditions 
which  this  court  can  know  but  imperfectly,  if  at  all.  Other- 
wise a  constitution,  instead  of  embodying  only  rdatively 
fundamental  rules  of  right,  as  generally  understood  by  all 
EnglishHspeaking  communities,  would  become  th^  par- 
tisan of  a  particular  set  of  ethical  or  economical  opinions, 
which  by  no  means  are  held  semper  ubique  el  ab  omnSbusJ^ 
OHs  V.  Parker,  187  U.  S.  606,  608,  609. 

That  case  illustrated  the  reach  of  the  potirer  of  govern- 
ment to  protect  or  promote  the  general  welfare.  It  sus- 
tained a  provision  of  the  constitution  of  the  State  of  Call- 
•fomia  which  made  void  all  contracts  for  the  sale  of  the 
stock  of  corporations  on  margin  or  to  be  ddlvered  at  a 
future  day.  The  practice  had  been  common,  its  evil 
was  disputed.  It  was  attempted  to  be  justified  by  argu- 
ment very  much  like  those  advanced  in  the  case  at  bar,  but 
this  court  decided  that  the  l^islative  judgment  was  con- 
trolling. 

Even  more  pertinent  in  illustration  of  the  power  of  the 
States  as  unaffected  by  the  Fourteenth  Amendment  is 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157.  A 
statute  of  the  State  was  sustained  which  provided  that 
any  one  engaged  in  the  manufacture,  firoduction  or  dis- 
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tribution  of  any  commodity  in  general  use,  who  should 
intentionally,  for  the  purpose  of  destroying  the  competi- 
tion of  any  regular,  established  dealer,  discriminate  be- 
tween different  places  by  selling  such  commodity  at  a 
lower  rate  in  one  place  than  such  person  charged  in  an- 
other, after  equalizing  the  distance  from  the  point  of  pro- 
duction, should  be  guilty  of  a  crime.  Freedom  of  conduct 
was  restricted  by  the  statute  which  had  its  incentive  in 
trade  advantages.  It  was  the  judgment  of  the  l^islature 
that  such  practice  was  an  impediment  to  the  public  wel- 
fare. The  l^islative  judgment  was  sustained  against  the 
attack,  among  others,  that  the  law  was  an  infringement  of 
freedom  of  conduct  and  contract. 

In  Keokee  Coke  Co.  v.  Taylor,  2M  U.  S.  224,  the  com- 
pany issued  scrip  payable  in  merchandise  only  from  its 
store  as  an  advance  of  monthly  wages  in  payment  of 
labor  performed.  A  statute  of  the  State  (West  Virginia) 
prohibited  the  issue  of  any  order  for  the  payment  of  labor 
unless  it  was  redeemable  in  money.  The  statute  was 
assailed  on  the  ground  that  it  interfered  with  the  freedom 
of  contract.  It  will  be  observed  that  there  was  a  con- 
sideration for  the  order  payable  in  merchandise;  it  was  a 
payment  in  advance,  and  hence  it  was  asserted  that  the 
statute  was  an  injury  to  the  employees  and  employers. 
There  were  elements  in  the  transactions  of  apparent  ad- 
vantage to  both  and  it  would  seem  to  have  been  within 
the  liberty  of  both  to  contract  upon  an  estimate  of  the 
value  of  that  advantage.  It  was  deemed  an  evil  by  the 
l^islature  and  this  court  sustained  its  judgment. 

In  Erie  R.  R.  v.  WiUiams,  233  U.  S.  685,  a  law  of  the 
State  of 'New  York  required  railroad  companies  to  pay 
their  employ^  semi-monthly  and  prohibited  them  from 
making  contracts  which  should  vary  the  time  of  pajnment. 
The  law  was  sustained  mainly  upon  the  ground  that  it  was 
an  amendment  of  the  charter  of  the  corporation,  but  the 
extent  of  the  police  power  was  adverted  to  and  the  com- 
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petency  of  the  legislature  exercising  that  powa*  to  enact 
the  legislation.  The  incentive  of  the  legislation  was  the 
benefit  which  accrued  to  the  employees  by  the  period  of 
payment.  The  pubhc  wdfare  was  deemed  to  be  promoted 
by  it. 

Other  cases  might  be  cited  and,  it  may  be,  of  more 
pertinent  application,  which,  frona  their  nimiber  and 
instances,  would  seem  to  have  uttered  the  last  necessary 
word  upon  the  power  of  the  legislature  to  regulate  conduct 
and  contracts  and  in  the  exercise  of  the  power  to  classify 
objects,  upon  its  conception  of  the  public  welfare,  the 
ri^t  of  review  to  be  exerted  by  the  courts  only  when  the 
legislation  is  unreasonable  or  purely  arbitrary. 

Complainants  allege  that  the  license  tax  which  the 
statute  imposes  is  of  prohibitory  character  and  assert 
that  they  are  exercising  inviolable  rights  and  privil^es 
which  the  excess  of  the  tax  prevents  in  violation  of  the 
Fourteenth  Amendment;  they  contend  that  hence  the 
statute  is  invalid. 

It  is  not  certain  from  the  allegations  of  the  bill  that  the 
tax  is  of  the  asserted  character,  but  granting  it  to  be  so  we 
have  shown  that  the  business  schemes  described  in  the  bill 
are  not  protected  from  regulation  or  prohibition  by  the 
Constitution  of  the  United  States.  Lawton  v.  SteeUj  152 
U.  S.  133;  Booth  v.  lUinoia,  184  U.  S.  425;  Otis  v.  Parker, 
187  U.  S.  606;  see  also  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  238;  Murphy  v.  Ccdifomia,  225  U.  S.  623;  Postal 
Telegraph  Co.  v.  Charleston,  153  U.  S.  6j92,  699;  McCray  v. 
United  States,  195  U.  S.  27;  Kehrer  v.  Stewart,  197  U.  S.  60; 
Hammond  Packing  Co.  v.  Montana,  233  TJ.  S.  331. 

The  contention  that  the  statute  intimidates  against  a 
contest  of  its  legality  by  the  severity  of  its  penalties  and  is 
therefore  unconstitutional  on  that  ground  within  the  rul- 
ing in  Ex  parte  Young,  209  U:  S.  123,  is  not  justified. 

Order  reversed  and  case  remanded  with  directions  to  dismiss 
thehiU. 
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TANNESl,  ATTORNEY  GENERAL  OF  THE  STATE 
OF  WASHINGTON,  t>.  LITTLE. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  TJI^ITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  WASHINGTON. 

No.  224.    Aigued  October  29,  November  1,  2,  1915.— Decided  March  6, 

1916. 

Raa  V.  Van  Demon  A  Lewis,  ante,  p.  342,  followed  to  effect  that  the 
State  may  regulate  the  use  of,  aod  impoee  liceofle  ^taxes  on  the 
privilege  of  uang  profit  sharing  coupons  and  trading  stamps. 

.  The  statute  of  the  State  of  Washington  of  1907  imposing  license  taxes 
on  the  privilege  of  ^using  profit  sharing  coupons  and  trading  stamps 
is  in  its  essential  particulars  similar  to  the  statute  of  Florida  sus- 
tamed  in  Raet  v.  Van  Demon  A  Lewie,  ante,  p.  342:  and,  hdd 
that  such  statute  was  properly  enacted  in  the  ^ercise  of  the  police 
power  of  the  State  in  regard  to  matters  subject  to  regulation,  and 
that  it  is  not  unconstitutional  under  the  Federal  Constitution  as 
interfering  with  or  burdening  interstate  cooomerce,  impairing  the 
obligation  of  contracts,  denying  equal  protection  of  the  law,  or 
depriving  merchants  of  their  property  without  due  process  of  law. 

208  Fed.  Rep.  606. 

This  case  was  submitted  with  Rast  v.  Vnn  Deman  & 
Lewis f  ante,  p.  342,  and  attacks  the  validity  bf  a  statute  of 
the  State  of  Washington  of  the  same  general  import  and 
purpose  as  the  Florida  statute  passed  on  in  that  case, 
Rast  V.  Van  Deman  &  Lewis,  ante,  p.  342, 

The  statute  requires  that  every  person,-  etc.,  who  shall 
use  or  furnish  to  any  other  person,  etc.,  to  use  in,  with,  or 
for  the  sale  of  any  goods,  etc.,  any  stamps,  etc.,  which  shall 
entitle  the  purchaser  receiving  the  same  with  such  sale  of 
goods,  etc.,  to  procure  from  any  person,  etc.,  any  goods, 
etc.,  free  of  charge,  or  for  less  than  the  retail  market  price 
thereof,  upon  the  production  of  any  number  of  such 
stamps,  etc.,  shall>  before  so  furnishing,  selling  or  using 
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the  same,  obtain  a  license  from  the  auditor  of  each  county 
wherein  such  furnishing  or  selling  or  using  shall  take  place 
for  each  and  every  store  or  place  of  business  in  that  county, 
owned  or  conducted  by  such  person,  etc.,  from  whidi 
such  furnishing  or  selling,  or  in  which  such  using  shall  take 
place. 

The  statute  fixes  the  license  at  $6,000,  and  there  is  a 
prohibition  of  the  use  of  the  stamps,  etc.,  in  any  town,  city 
or  county  other  than  that  in  which  they  are  furnished  or 
sold.   Violation  of  the  act  is  made  a  ''gross  misdemeanor.'' 

The  complainants  are  nineteen  in  number,  counting 
partnerships  as  single  individuals,  and  engaged  in  the 
business  of  hardware,  cleaning  and  dyeing,  grocery,  soap, 
canned  goods,  meats,  drugs,  dry  goods,  boots  and  shoes, 
fuel,  photography,  laundry  and  wine.  Complainants  sue 
for  all  similarly  situated. 

Thenr  aU^ations,  condensed  and  narratively  stated,  are 
as  follows:  They  carry  on  their  respective  businesses  at 
Spokai\e,  State  of  Washington,  and  advertise  in  various 
ways,  which  are  enumerated,  including  the  premium  ad- 
vertising system,  so-called,  and  have  at  various  times,  for 
th6  purpose  of  increasing  their  general  trade  and  volume  of 
business,  especially  their  cash  trade,  adopted  and  used  a 
premium  advertising  system  conducted  as  follows:  with 
the  sale  of  their  goods  and  merchandise  they  each  give 
to  their  cash  customers  stamps,  tickets  or  coupons  at  the 
rate  of  one  stamp  for  each  cash  piu*chase  of  a  convenient 
unit  amount,  as  one  stamp  for  each  5,  10  or*  25  cent  cash 
purchase,  as  the  case  may  be,  which  stamps  or  coupons 
entitle  their  customers  to  the  choice  of  a  certain  cash  dis- 
count or,  free  of  charge,  to  certain  articles  of  merchandise 
of  their  own  selection,  when  presented  in  certain  pre- 
scribed numbers  for  redemption  to  complainants  who 
redeem  their  own  stamps  or  certificates,  or  to  a  third  party 
with  whom  other  of  the  complainants  have  contracts, 
many  of  which  are  still  in  force,  for  the  use  of  their  pre- 
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mnim  advertising  ^ys^bsm^  including  tbe  use  of  their  trad- 
ing stamps  or  coupons  used  in  connection  therewithi  and 
the  redemption  thereof  in  meixhandise. 

Many  of  the  ccnnplainants  accept  the  coupons,  at  the 
cadi  value  thereon  printed,  in  payment  or  part  payment  of 
the  cash  retail  price  of  the  premium  articles* 

The  stamps  and  coupons  are  redeemable  in  accordance 
with  the  terms  of  printed  catalogues  or  premium  lists. 
Booklets  are  distributed  free  amoQg  complainants?  cus- 
tomers and  describe  the  articles  which  may  be  secured  by 
the  stamps  or  coupons  and  state  the  niunber  thereof  re- 
quired to  obtain  the  same.  The  delivery  of  the  required 
number  of  stamps  or  coupions  set  forth  in  the  list  is  in  full 
parent  for  the  article  specified  and  no  money  or  other 
consideration  is  charged  therefor. 

There  is  no  element  of  chance  involved  in  the  system. 
The  value  of  each  article  is  fixed  ^  to  cash  and  m^xshan- 
dise  redemption  and  the  right  of  every  holder  is  secure. 
The  articles  are  of  sound  value  and  durable  manufacture 
and  are  open  to  inspection  during  business  hours.  The 
premiums  are  not  r^ularly  dealt  in  by  many  of  the  com- 
plainants but  are  used  exclusively  in  connection  with  pre- 
mium advertising. 

A  number  of*  complainants  have  contracts  based  on  the 
system  running  from  one  to  five  years  for  the  use  of  their 
premium  advertising  system,  including  their  trading 
stamps  in  connection  therewith,  which  contracts  are  now 
in  force  and  were  in  force  at  the  passage  of  the  act,  and  a 
burge  number  of  stamps  are  now  in  the  hands  of  complain- 
ants and  if  they  are  prevented  from  disposing  of  them 
complainants  will  suffer  great  and  irreparable  loss. . 

A  great  many  manufacturers  of  various  lines  of  mer- 
chandise, for  the  purpose  of  advertising  their  businesses 
and  increasing. the  volume  of  their  sales,  enclose  in  the 
packages  of  their  merchandise  coupons  and  other  premium 
tokens  which  entitle  the  purchaser  of  such  merchandise  to 
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other  articles  of  merchandise  free  of  charge.  The  number 
of  the  manufacturers  is  given,  their  names  and  the  articles 
which  they  manufacture. 

Complainants  have  upon  their  shelves  large  quantities 
of  merchandise  in  which  premium  tok^is  are  packed, 
which  upon  their  sale  entitle  purchasers  to  other  articles 
in  the  manner  described,  cmd  in  such  packages  are  tobacco 
and  tobacco  products,  and  the  use  of  the  coupons  and 
tickets  as  described  is  authorized  and  rendered  lawful  by 
§  3394  of  the  Revised  Statutes  of  the  United  States  and 
the  amendments  of  that  section  in  1897,  July  24,  c.  11, 
30  Stat.  161,  206,  and  1902,  July  1,  c.  1371, 32  Stat.  714, 
715. 

The  adoption  of  the  premium  advertismg  system 
enables  complainants  to  give  a  discount  upon  purchases 
of  small  as  weU  as  large  amoimts,  one  coupon  or  stamp 
being  given  with  each  5,  10  or  25  cent  cash  piu*chase,  or 
multiple  thereof,  as  the  case  may  be.  And  a  larger  dis- 
count in  merchandise  can  be  given  than  other^nse  theste 
could  be  because  as  a  result  of  large  purchases  of  the  m^^ 
chandise  given  in  exchange  for  the  tokens  the  articles  are 
secured  at  much  less  than  the  regular  retail  prioe.  By 
reason  of  the  system  complainantiS  have  been  enabled  at  a 
moderate  cost  to  greatly  increase  thefa:  businesses  and 
profits  and  are  benefited  because  their  articles  in  the 
homes  of  their  customers  are  a  continual  advertisement. 
And  the- businesses  are  lawful  ones  and  not  prejudicial  to 
the  public  health,  safety,  morals  or  welfare. 

l^he  statute  of  Washington  violates  the  provisions  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  Si^tes  in  that  it  deprives  complainants  of  their 
property  without  due  process  of  law  and  of  the  equal  pro^ 
tection  of  the  laws  (a)  because  it  is  not  equal  and  imiform 
in  operation,  each  of  the  complainants  paying  thebr  taxsB 
as  do  other  merchants  engaged  in  similar  lines  of  business 
and  who  use  otiier  and  various  methods  of  advertising  and 
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who  are  not  required  to  pay  a  license  tax  of  $6000.  The 
statute  is  therefore  arbitrary  and  discriminatory,  (b)  The 
tax  is  not  upon  the  businesses  of  complainants  but  upon 
their  incidents  and  is  an  unwarrantable  interference  with 
the  method  and  manner  of  conducting  the  same,  is  ar- 
bitrary, oppressive,  discriminatory,  is  in  access  of  profits 
and  prohibitive,  and,  while  in  the  guise  of  revenue  will 
produce  none,  (c)  It  deprives  complainants  of  their  lib- 
erty and  property  without  due  process  xA  law  inasmuch  as 
they  cannot  bestow  a  gift  or  give  an  order  upon  another 
merchant  for  a  gift  to  a  customer,  which  is  the  exercise  of 
a  natural  right,  without  p&ying  an  onerous  and  excessive 
tax.  (d)  The  penalties  and  fines  are  so  drastic  and  exces- 
sive that  they  deter  complainants  from  violating  the  act 
and  testing  its  validity  in  a  court  of  law.  (e) '  The  statute 
is  in  contravention  of  §  10,  Article  I;  of  the  Constitution 
of  the  United -States  in  tiiat  it  impairs  the  obligations  of 
contracts  with  and  the  right  of  complainants  to  contract 
with  their  customers  to  give  trading  stamps  and  coupons 
with  the  purchase  of  merchandise  redeemable  in  i^er- 
chandise  heretofore  given  by  them.  It  also  inipairs  the 
obligations  of  contracts  entered  into  by  complainants 
with  third  parties  for  the  use  of  the  advertising  system, 
including  the  use  of  the  stamps  and  jcoupons  and  the  re- 
demption thereof  in  merchandise,  (f)  The  statute  is  par- 
tial, unreasonable,  oppressive,  unequal,  in  restraint  of 
trade  and  prohibitive  of  lawful  business,  (g)  The  statute 
conflicts  with  §  3394  of  the  Revised  Statutes  of  the  United 
States  and  the  amendments  thereof,  (h)  It  is  criminal,  ^ 
making  a  crime  of  acts  the  test  of  which  is  incapable  of 
ascertainment,  that  is,  it  makes  a  crime  of  fiunishing 
stamps  or  similar  devices  which  are  redeemable  ''for  less 
than  the  retail  market  price  thereof,''  the  premium  article 
having  no  definite  or.  fixed  retail  market  price.  The 
statute  is  therefore  void  for  indefiniteness  and  uncertainty; 
and  such  provision  is  besides  prohibitive  of  the  business 
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as  the  articles  are  not  dealt  in  by  complainants  except  in 
connection  with  tiie  premium  system,  Anjd  further, that 
'  the  statute  is  void  because  it  attempts^  to  fix  the  price  at 
which  complainants  shall  sell  their  merchandise. 

The  prosecuting  attorney  of  the  coimty  threatens  to 
enforce  the  provisions  of  the  statute,  to  bring  numeroiifi 
criminal  prosecutions  as  well  as  civil  suits  to  enforce  the 
payment  of  the  license,  and  if  complainants  are  forced  to 
discontinue  their  business  as  described  they  will  suffer 
great  and  irreparable  damage  because  they  have  expended 
large  sums  of  money  in  advertising  the  premium  system, 
which  expenditures  would  be  a  total  loss,  they  having  large 
stocks  of  merchandise  on  hand  in  which  are  packed  the 
premium  tokens  and  which  cannot  be  removed  without 
practically  destroying  ihe  packages,  and  the  value  of  the 
merchandise  contained  therein,  and  that  therefore  if  not 
permitted  to  dispose  of  them  complainants  will  lose  a 
large  amount  of  money. 

Complainants  have  outstanding  in  the  hands  of  cus- 
tomers a  large  amoimt  of  tokens,  the  result  of  transac- 
tions before  the  passage  of  the  statute,  and  it  will  be 
necessary  in  order  to  keep  faith  with  their  customers  for 
complainants  to  redeem  such  tokens  in  merchandise  in  the 
future  from  time  to  time  as  the  necessary  and  requisite 
number  of  the  same  are  presented  for  redemption.  If 
they  fail  to  do  so  they  will  lose  many  customers  and  a  large 
amount  of  trade  and  suffer  thereby  great  loss  and  injury. 

Having  no  remedy  at  law,  complainants  pray  an  in- 
junction, first  temporary  and  then  perpetual. 

A  temporary  restraining  order  was  issu^,  which  the 
Attorney  General  and  the  prosecuting  attorney  of  Spokane 
County  separately  made  motions  to  quash,  each  appearing 
only  for  that  purpose.  The  motions  asserted  exemption 
from  suit  of  those  oflicers  in  a  Federal  court  because  the 
suit  was  against  them  as  officers  of  the  State  to  prevent 
the  enforcement  of  the  criminal  laws  of  the  State  and  was 
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therefore  a  suit  against  the  State  in  violatioii  of  the 
Eleventh  Amendment  to  the  Constitution  of  the  United 
Staties. 

Subsequently  motions  to  dism&s  were  filed  by  them  and 
also  by  the  defendant  Evenson,  county  treasurer  of  Spo- 
kane County.  The  grounds  of  the  motions  alleged  were 
misjoinder  of  parties  complainants  and  of  defendants,  im- 
proper union  of  causes  of  suit/  insufficiency  of  the  facts 
allied  to  justify  the.  relief  prayed,  the  adequacy  of  a 
remedy  at  lawy  and  the  absence  of  jurisdiction  over  the 
persons  of  the  defendants  or  of  the  subject-matter  of  the 
action. 

The  motion  for  an  interlocutory  injunction  came  before 
three  judges.  Rudkin,  district  judge,  delivered  the  opin- 
ion and  judgment  ordering  an  injunction  as  prayed.  208 
Fed.  Hep.  605.    This  appeal  was  then  taken. 

Mfi  Dallas  V.  Halveratadl  and  Mr.  Blackburn  Esterline, 
with  whom  Mf.  W.  V.  Tanner,  Attorney  General  of  the 
State  of  Washington,  was  on  the  brief,*for  appellants: 

Between  1888  and  1915,  statutes  prohibiting,  restricting, 
or  licensing  on  the  payment  of  fees,  the  use  of  trading 
stamps,  were  passed  by  Alabama,  Arkansas,  California, 
Colorado,  Florida,  Georgia,  Kentucky,  Louisiana,  Mary- 
land, Massachusetts,  Minnesota,  Montan^a,  Nebraska, 
New  Hampshire,  Indiana,  New  York,  North  Carolina, 
Oregon,  Pennsylvania,  Rhode  Island,  Tennessee;  Utah, 
Vermont,  Virginia,  Washington,  •  West  Virginia  and 
Hawaii.  In  1873,  Congress  passed  an  Act  making  it  a 
penal  offense  to  engage  in  any  gift  enterprise  in  the  Dis- 
trict of  Columbia,  17  Stat.  464,  c.  148,  which  embraced  the 
use  of  trading  stamps,  Lansburgh  v.  District  of  Columbia, 
11  App.  D.  C.  512;  District  of  Columbuxv.  Kraft,  35  App. 
D.  C.  263;  In  re  Gregory,  219  U.  S.  210.  By  an  express 
Act  of  Parliament  the  use  of  trading  stamps  is  a  crime  in 
the  Dominion  of  Canada.    Wilder  v.  Montreal,  26  Rapp. 
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Jud.^Quebec,  504,  and  note.  This  unanimity  of  the  l^isla- 
tive  mind  refutes  the  argument  that  the  use  oif  teiding 
eitamp^  is  only  a  Intimate  and  harmless  system  of  ad- 
vertising, and  that  the  statute  of  Washington  deprives.the 
users  of  j^hem  of  liberty  and  property  without  due  process 
of  law. 

In  1913,  the  State  of  Washington,  declared  as  the  public 
policy  of  the  State  that  the  use  of  trading  stamps  should  be 
restricted  and  regulated,  Sess.  Laws,  1913,  p.  413,  and  the 
Supreme  Court  of  the  State  sustained  it  in  State  v.  Pitney, 
79  Washmgton,  608,  expressly  overruling  Leonard  v. 
Bassindale,  46  Washington,  301,  holding  unconstitutional 
the  previous  act  of  1905,  p.  374. 

Coincident  with  the  arguments  before  this  court  in 
this  case,  the  Supreme  Court  of  Louisiana  sustained  the 
trading  stamp  statute  of  that  State,  Louisiana  v.  Under^ 
tvood,  La.  Sup.  C,  October  8, 1915.  See  also  on  this  sub- 
ject article  by  Assistant  Attorney-Genial  Warren,  13, 
Col.  Law  Rev.,  April,  1913,  p.  296;  "Premiums  in  RetaQ 
Trade,"  by  I.  M .  Rubinow,  13,  Jour.  Pol.  Economy,  Sept., 
1905,  No.  4,  p.  574;  "Cost  of  Distr|butmg  Groceries,"  by 
E.  M.  Patterson,  Ph.  D.,  Wharton  School  of  Finance, 
Univ.  Penna.,  50,  Annals  Academy  Pol.  Science,  No.  139, 
p.  74;  "Fallacy  of  the  Trading  Stamp,"  by  Amo  Dosch, 
Pearson's  Marine,  Aujg.,  1911;  "Pranium  Giving,"  by 
Fraiik  Farrington,  in  Store  Management  Complete, 
Byxbee  Pub.  Co.,  Chicago,  1911. 

Many  authorities  sustain  the  propositions  that  the  State 
may  prohibit  the  use  of  trading  stamps  by  virtue  of  the 
police  power,  and  that  the  W^hington  Trading  Stamp 
Act  is  not  an  arbitrary  classification. 

If  the  State  possesses  the  power  to  tax  for  revenue,  the 
extent  of  the  exercise  of  the  power  is  inunaterial. 

Mr.  W.  T.  DoveU  with  whom  Mr.  Frank  T.  WdcoU 
was  on  the  bri^f,  for  appellees: 
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The  Act  is  prohibitive.  Murphy  v.  California,  225 
V.  S.  623;  Rosenthal  v.  New  York,  226  U.  S.  260. 

To  prohibit  the  conduct  of  the  business  is  contrary 
to  the  law  of  the  land.  C<aHng  v.  Stock  Yards  Co.,  183 
U.  S.  79;  DMnna  v.  Los  Angeles,  195  IJ.  S.  223;  Gv^, 
Colo.  &e.  By.  v.  EUis,  165  U.  S.  150;  Holier  v.  Nebraska, 
205  U.  S.  34;  Holden  v.  Hardy,  169  U.  S.  366;  LawUm  v. 
Steele,  152  U.  S.  133;  Mugler  v.  Kansas,  123  U.  S.  623. 

The  prohibitbn  does  not  fall  ^thin  the  police  power 
because  it  tends  to  limit  extravagance.  In  regard  to 
sumptuary  laws,  see  AUniuU  v.  Inglis,  12  East,  527; 
Cooley's  Blackstone,  Book  I,  p.  125;  Gool^s  Const, 
lim.  (7th  ed.),  p.  549;  Ex  parte  Dickey,  144  California, 
234;  2  Farrand's  l^lecords  of  the  Fed.  Conv.  344;  Qerman 
Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  3S9;  Humes  v. 
LitOe  Rode,  138  Fed.  Rep.  929;  Keokee  Coke  Co.  v.  Taylor, 
234  U.  S.  224;  NoUe  State  Sank  v.  HaskeU,  219  U.  S.  104; 
Patsone  v.  Pennsylvania,  232  U.  S.  138;  People  v.  GiUson, 
109  N.  Y.  389;  17  N.  E.  Rep.  343;  PeopU  v.  Steele,  231 
Illinois,  840;  83  N.  E.  Rep.  236;  People  v.  Zimmerman, 
92  N.  Y.  S.  497;  PvUman  Co.  v.  KnoU,  35  Sup.  Ct.  Rep.  2; 
Ex  parte  Quarg,  149  California,  79;  SeatUe  v.  Dencker, 
58  Washington,  501;  State  v.  Fire  Creek  Coal  Co.,  33  W. 
Va.  188;  Stickn^'s  State  Control,  ch.  I,  and  see  p.  100; 
Tiedonan's  Pol.  Pow.,  p.  154. 

Hie  Act  is  not  brought  within  the  police  poWer  because 
it  may  foster  intermediate  concerns.  Denver  v.  Frueayff, 
39  Colorado,  20;  Winston  v.  Beeson,  135  N.  Car.  271; 
CommonwealtHy.  Oibson  Co.,  125  Kentucky,  440;  People  v. 
Dycker,  76  N.  Y.  S.  Ill;  Pearpk  v.  Zimmerman,  92  N.  Y. 
S.  437;  State  v.  Dalton,  22  R.  I.  77;  State  v.  Ramseyer,  73 
N.  H.  31 ;  <9to(e  v.  Sprry  (tr  Hulc&tnMm^  110  Minnesota,  378. 
'  The  Act  denies  equal  protection  of  the  low  beci&use  the 
attempted  classification  for  the  purpose  of  a  license  tax 
is  purely  arbitrary.  Cases  supra  and  see  BeU's  Gap  R. 
B.  V.  Penneybxmia,  134  U.  S.  232;  Wm^on  v.  Beeson, 
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135  N.  Cai*.  271;  Cmnotty  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540;  Ex  patte  Drexel,  147  Califonua,  763;  Ex  parte 
HtUekineon,  137  Fed.  Rep.  949;  Southern  Ry.  y.  Greene^ 
216  U.  8.  400;  Sperry  &  HuteMnwn'v.  Tempie,  137  Fedi 
R*^.  992;  State  v.  Loomis,  115  Missouri,  307. 

The  practice  of  using  premium  stamps  is  legitimate  «s 
a  method  of  advertising.  The  coupon  system  fun^shes 
a  peculiar  and  legitimate  inducement  for  the  return  of  a 
eust<Hner.  Codperation  amoi%  merchants  in  the  use  of 
the  premium  system  is  lawfid  and  thei  adjudicated  cases 
have  hdd  the  classification  arbitrary.  Montgomery  v. 
KeUy,  142  Alabama,  552;  CommonweaUk  v.  Oibeon  Co., 
125  Kentucky,  440;  101 S.  W.  Rep.  285;Hemn  v.  Atlanta, 
121  Georgia,  723;  Ex  parte  MeKenna,  126  California,  429; 
CKe^e  y.  Somenntter,  190  Massachusetts,  110;  Van  De- 
'man  &  Lewii Coi'y,  Rtut,  214  Fed.  Rep.  827. 

If  th^  business  oi^  practice  iff^  lawful,  it  may  not  be  pro- 
hibited indirectly  by  a  license  tax.  ConnoUy  v.  Unioi^ 
Sewer  Pipe  Co.,  184  U.  S.  560;  Cboley  on  Taxation  (3d  ed.), 
pp.  260,  ll40, 1143VFK*a  v.  Stone  Tracy  Co.,  220  U.  S.  107; 
Harvard  Law  Review,  Vol,  XXVI,  p.  682;  Kehrer  v.' 
Stewart,  197  U.  S.  60;  Kirtkmd  v.  Hotehkiae,  100  U.  S.  491 ; 
McCray  v.  United  Statee,  195  U.  S.  27;  M'CuOoch  V.  Mary- 
hnd,  4  Wheat.  316;  3  McQuillin  on  Mun.  Corp.,  §  1002; 
Post.  Td.  Co.  V.  Charleeton,  153  U.  S.  692;  Speneer  v. 
Merchant,  125  U.  S,  345;  Union  Pae.  B.  R.  v.  Peniston, 
18  Wall.  5iV eazie  Bank  y.  Fenno,  8  Wall.  533;  Weaton  v. 
Charleaton,  2  Pet.  449;  Wiggins  Ferry  Co.  v.  SL  Louis, 
107  U.S.  365. 

Repeated  attempts  to  enact  such  l^islation  offer  no 
argument  for  its  constitutionality. .  Chaddock  v.  Day, 
75  Michigan,  527;  Marbury  v.  Madieon^  1  Cranch,  137. 

The  "Retail  Market  Price"  provisdon  in  the  Abt  leaxdaa 
it  .un(M>nstitutional.  Bishop  on  Stat.  Crimes  (2d  ed.), 
§  41;  Brown  v.  State  (Wis.),  119  N.  W.  Rep.  338;  Buckles 
v.  State,  5  Oklahomti,  109;  113  Pac.  Rep.  244;  Chicago  db 
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K.  W.  By.  v.  Dey,  35  Fed.  Rep.  866;  CcJUna  v.  Kentucky, 
234  U.  S.  634;  Cook  v.  State  (Ind.),  59  N.  E.  Rep.  489; 
Int.  Harvester  Co.  v.  Keniudcy,  234  XT.  S.  216;  KUboume 
V. State,  84  Oh.  St.  247;  2  Lewis' Suth.  Stat.  Cons.  (2d  ed.), 
§  520;  Louie.  &  Nash.  R.  R.  v.  Commonwealth,  33  L.  R.  A. 
209;  Mailhewe  v.  Murphy,  23  Ey.  Law  Rep.  750;  Savage 
y.  TFa2Zace,165  Alabama,  572;  Tozer  v.  C^mfed  iSftitetf;  52 
Fed.  Rep.  917. 

The  Act  is  invalid  because  its  obewance  requiies  the 
temoval  of  inserts.  il«&eS  v.  Kanaae,  209  U.  S.  251 ; 
Betbnan  v.  Warwick,  108  Fed.  Rep.  46;  Commonweatth  v. 
Sherman  Mfg.  Co.,  75  N.  E.  Rep.  71;  FeUenhdd  v;  Unit^ 
States,  186  U.  S.  12»,  Halter  v.  Ndmska,  205  XI.  S.  34; 
M'Cvttoeh  V.  Maryland,  4  Wheat.  3ld;  McDemuOt  v. 
Wisconsin,  228  U.  S.  115;  Afo.,  Xon.  d;  I'ese.  Ay.  v.  ffober, 
169 II.  S.  613;  Mugler  v.  Xanaoa,  123  U.  S.  623;  Nor.  Pac. 
Ry.  V.  Washington,  222  U.  S.  370;  People  y.  Fan  De  Carr, 
178  N.  Y.  425;  People  y.  Zimmerman,  92  N.  Y.  S.  497; 
tSoMi^e  V.  Jones,  225  U.  S.  501 ;  Second  Employer^  lAdbUHy 
Cases,  223  U;  S.  1 ;  Sinnot  v.  Mobile,  22  How.  227;  Smith  v. 
Alabama,  124  U.  S.  465;  Smdhem  Ry.  v.  Reid,  222  U.  S. 
424;  Tex.  <fc  Pac.  By.  v.  Abilene  OU  Co.,  204  U.  S.  426. 

Exoesdve  penalty  renders  Act  unconstitutional.  Bon- 
neU  V.  VaUier  (Wis.),  116  N.  W.  Rep.  885;  Cons.  Gas  Co. 
y.  N^York,  167  Fed.  Rep.  849;  Cotting  y.  Stock  Yards, 
183  U.  S.  79;  Grenada  Co.  y.  Mississippi,  217  U.  S.  433; 
Afo.  Pac.  By.  y.  Tttcfcer,  230  U.  S.  340;  Portland  Ry. 
y.  Portland,  201  Fed.  Rep.  Il9;  fieoi/an  y.  Farmers'  L.  <fc 
r.  Co.,  154  U  S.  362;  Southwestern  Oil  Co.  y.  Texas,  217 
U.  S.  114;  State  v.  Crawford,  74  Washington,  248;  133 
Pac.  Rep.  590;  United  States  y.  Del.  &  Hud.  Co.,  213  U. 
S.  366;  Waters-Pierce  Oil  Co.  y.  Texas,  212  U.  S.  Ill; 
Ex  parte  Young,  209  U.  S.  123. 

The  cases  of  Diet,  of  Col.  y.  Kraft,  35  App.  D.  G<  253 
and  Lantburgh  v.  Dist.  of  Col.,  11  App.  D.  C  512,  can  be 
distinguished. 
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Mb.  Jnsnc£  McEenna,  after  statijbg  the  case  as  above, 
delivered  the  opinion  of  4lie  court. 

The  court  ruled  against  the  motioils  to  dismiss,  and 
concurring  with  the  ruling  as  far  as  it  retained  jurisdiction 
of  the  suits  and  the  persons  of  the  defendants,  we  pass  to 
the  consideration  of  the^  validity  of  the  statute  of  the 
State.  Of  that  it  was  said:  '-The  court  is  fully  satisfied 
from  a  bare  inspection  of  the  act  without  more  and  without 
considering  the  affidavits  on  file,  that  it  is  and  was  intended 
to  be  prohibitive  of  the  business  methods  agaiiist  which 
it  is  directed.  It  is  plainly  manifest  that  no  merchant 
could  afford  to  pay  the  siun  of  |6,000  annually  for  the 
mere  privil^e  of  giving  away  trading  stamps  or  allowing 
discount  on  his  ^ash  sales.  But  if  this  were  the  only 
objectioh  to  the  act  it  may  be  that  the  courts  would  be 
powerless  to  enjoin  its  execution.  The  power  of  taxation 
rests  upon  necessity  and  is  inherent  in  every  independent 
State.  It  is  as  extensive  as  the  range  of  subjects  over 
which  the  govermnent  extends;  it  is  absolute  and  un- 
limited, in  the  absence  of  constitutional  limitations  and 
restraints,  and  carries  with  it  the  power  to  embarrass  and 
destroy.  Post.  Tel  Co.  v.  Charleston,  163  U.  S.  692,  699; 
McCray  v.  United  States,  195  U.  S.  27;  Kehrer  v.  StewaH, 
197  U.  S.  60." 

The  charge  of  discrimination  against  the  statute  was 
decided  to  be  a  factor  as  to  its  validity.  The  use  of  trading 
stamps  and  other  similar  devices  was  regarded  as  a 
Intimate  system  of  advertising  and  that  to  distinguish 
it  from  other  systems  of  advertising  wasa  violation  of  the 
equality  clause  of  the  Federal  Constitution.  And  it  was 
said:  '^As  well  might  the  l^islature  classify  separately 
those  who  advertise  in  the  columns  of  the  daily  papers,  by 
bill  boards,  or  by  electrical  signs,  and  impose  a  tax  upon 
them  to  the  exclusion  of  others  engaged  in  thes^me  busir 
ness  or  calling  who  do  not  so  advertise." 
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In  this  conclusiop  we  think,  for  the  reasons  expressed 
in  Rast  v.  Van  Deman  &  Levris,  ante,  p.  342,  just  decided, 
that  the  court  erred.  We  have  been  at  pains  to  siumnarize 
the  bill  in  this  case  to  show  its  similitude  to  that. 

The  coupons  in  this  case,  in  compliance  with  the  law  of 
the  State  of  Washington  (Laws  of  1907,  p.  742),  must  be 
redeemed  in  cash  if  demanded  by  the  purchaser;  otherwise 
in  articles  of  merchandise  selected  by  liim.  The  redemp- 
tion of  the  coupons  in  some  instances  is  directly  by  the 
merchant  issuing  them;  in  others,  it  is  allied,  by  '^a  third 
party,  with  whom  said  complainants  have  a  contract  for 
the  use  of  their  trading  stamps  or  coupons  used  in  connec- 
tion therewith  and  the  redemption  thereof  in  merchan- 
dise." These  differences,  however,  do  not  aflfect  the 
principle  announced  in  Rast  v.  Van  Deman  &  Lewis,  ante, 
p.  342.  Whether  the  coupons  are  prepared  by  the  issuing 
merchant  or  prepared  by  another,  whether  they  be  re- 
deemed by  him  or  by  another,  is  but  a  phase  of  the  system, 
not  affecting  its  essential  character.  And  we  may  say 
here,  as  we  said  in  Rast  v.  Van  Deman  &  Lewis,  that  we 
are  not  concerned  with  consideration  of  a  business  in  which 
coupons,  etc.,  are  issued  or  used  and  not  redeemed  in 
merchandise^  that  is,  w^ere  they  are  used  as  a  rebate 
upon  the  price  of  the  article  or  a  discount  upon  purchases, 
nor  with  the  l^ality  of  a  statute  which  should  r^ulate  or 
prevent  such  use  of  the  coupons  disassociated  from  other 
uses  of  them.  Complainants  contend  for  a  broad  use  and 
assert  that  there  cannot  l^ally  be  any  limitation  of  their 
methods  of  redemption,  which  they  comprehensively 
denominate  the  ^'premium  system." 

Thfe  opinion  ia  Rast  v.  Van  Deman  &  Lewis  is,  therei^re, 
<iecisive  of  the  contentions  in  this  case.  We  said  there 
that  there  were  manifest  differences  between  the  *^  pre- 
mium system"  of  advertising  and  the  other  methods 
enumerated  and  that  those  differences  justified  a  difference 
in  measures.    And  this  is  justified  not  only  by  the  wide 
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discretion  which  may  be.  exercised  in  legislation  but  by 
a  ri^d  principle  of  classification.  Classification  is  not 
different  in  law  than  in  other  departments  of  knowledge. 
'4t  is  the  grouping  of  things  in  speculation  or  practice 
because  they  'agree  with  one  another  in  certain  particulars 
and  differ  from  other  things  in  those  particulars.'''  BUr 
lings  V.  lUinoia,  188  U.  S.  97, 102.  Upon  what  differences 
or  resemblances  it  may  be  exercised  depends  necessarily 
upon  the  object  in  view,  may  be  narrow  or  wide  according 
to  that  object.  Red  things  may  be  associated  by  reason 
of  their  redness,  with  disr^ard  of  all  other  resemblances 
or  of.  distinctions.  Such  classification  would  be  logically 
appropriate.  Apply  it  further:  make  a  rule  of  conduct 
depend  upon  it  and  distinguish  in  legislation  between  red- 
haired  men  and  black-haired  men  and  the  classification 
would  immediately  be  seen  to  be  wrong;  it  would  have 
only  arbitrary  relation  to  the  purpose  and  province  of 
l^islation.  The  power  of  legislation  over  the  subject- 
matter  is  hence  to  be  considered.  It  may  not  make  «the 
distinction  adverted  to  but  it  may  make  others  the  appro- 
priateness of  which,  considered  logically,  may  be  chal- 
lenged, for  instance :  between  sales  of  stock  upon  margin  or 
for  immediate  or  future  delivery  (Otis  v.  Parker^  187  tJ.  S. 
606) ;  between  acts  directed  against  a  regularly  established 
dealer  and  one  not  so  established  (Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157) ;  in  an  inspection  law,  be- 
tween coal  mines  where  more  than  five  men  are  employed 
and  coal  mines  where  that  or  a  lesser  number  are  em- 
ployed {St.  Louis  Cons.  Coal  Co:  v.  Illinois^  185 'U.  S. 
203) ;  and  a  like  distinction  in  a  workmen's  compensation 
law  (Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571) ;  between  a 
combination  of  purchasers  and  a  combination  ctf  laborers 
(International  Harvester  Co.  v.  Missouri,  234  U.  S.  199); 
between  residents  and  non-residents  (Travellers*  Ins.  Co. 
V.  Connecticut,  185  U.  S.  364) ;  in  a  law  reiquiring  railroads 
to  heat  passenger  coaches,  between  roads  of  50  miles  and 
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roads  of  that  length  or  less  (N.  F.,  N.  H.  &  H.  R.  R.  v. 
New  York,  165  U.  S.  628;  see  also  Daw  v.  Beidletnan,  125 
U.  S.  680;  Poatal  Telegraph  Co.  v.  Adams,  155  U.  S.  688) ; 
between  theatres  according  to  the  price  of  admission 
(Metropolis  Theatre  Co,  v.  Chicago^  228  U.  S.  61);  between 
land  owners  as  to  liability  for  permitting  certain  noxious 
grasses  to  go  to  seed  on  the  lands  {Missoyrif  Kansas  & 
Texas  Ry.  v.  May,  194  U.  S.  267);  between  businesaes,  in 
the  solicitation  of  patronage  on  railroad  trains  and  at 
depots  (WiUiams  V.Arkansas,  217  U.  S.  79) ;  and  a  distinc- 
tion based  on  the  evidence  of  the  qualifications  of  physi-^ 
cians  (Watson  v.  Maryland,  218  U.  S.  173,  179), 

Those  were  instances  (and  others  might  be  cited)  of  the 
regulation  of  conduct  and  the  restriction  of  its  freedom,  it 
being  the  conception  of  the  l^islature  that  the  r^ulation 
and  restriction  was  in  the  interest  of  the  public  welfare. 
Those  classifications  were  sustained  as  1%^,  being  within 
the  power  of  the  legislature  over  the  subject-matter,  and 
having  proper  bases  of  community. 

But  the  classification  which  was  sustained  in  St.  Lotw 
Coal  Co.  v.^IUinois,  185  U.  S.  203,  was  condenmed  in 
Truax  v.  Raich,  23d  V.  S.  33.  The  statute  in  the  latter 
case  required  employers  of  more  than  five  workers  at  any 
one  time  to  employ  not  less  than  80%  qualified  electors  or 
native  bom  citizens  oi  the  United  States  or  of  some. sub- 
division of  such.  The  statute  was  held  void  because  there 
was  no' authority  to  deal  with  that  at  which  the  l^islation 
was  aimed,  And  this  is  important  to  be  kept  in  mind.  If 
there  is  ncf  such  authority,  a  classification,  however  logical, 
appropriate  or  scientific,  will  not  be  sustained;  if  such 
authority  exist,  a  classification  may  be  deficient  in  those 
attributes,  may  be  ha):sh  and  oppressive,  and  yet  be  within 
the  power  of  th^l^slature.  This  has  been  declared  many 
times.  Let  us  apply  the  test  to  the  case  at  bar.  Let  it  be 
granted  that  the  ''premium  system"  is  a  method  of 
advertising,  caa  there  not  be  differences  in  advertising 
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Which  may  be  subject  to  differences  in  lepslation?  Can 
Hiere  not  be  ad vertismg  at  places  or  at  times  or  in  kind  or 
effect  subversive  of  pubhc  order  or  convenience?  F'tfth 
Ave.  Coach  Co.  v.  New  York,  221  tj.  S.  467;  CommcnwedUh 
v.  McCaffertyy  145  Massachusetts,  384.  However,  a 
decisive  answer  to  the  questions,  need  not  be  given,  for 
we  have  said,  in  Rast  v.  Van  Deman  &  Lewie,  ante,  p.  342, 
that. the  '^ premium  system''  is  not  one  of  advertising 
merely.  It  has  other,  and,  it  may  be^  deleterious,  conse- 
quences." It  doe$  not  terminate  with  tbci  bringing  |;ogether 
of  seller  and  buyer,  the  profit  of  one  and  thie  desire  of  the 
other  satisfied,  the^articte  bought  and  its  price  bemg  equiv- 
alents.. It  is  not  do  limited  in  purpose  or  effect.  It  has 
ulterior  purpose,  and  how  it  has  developed  complain^ts 
vivicflyr^resent  by  their  avaments.  It  appears  that  com- 
panies are  formed,  called  trading  stamp  companies,^  whic^i 
eictend  and  facilitate  the  schemes,  making  a  seller  of  mer- 
chandise their  agent  for  the  distribution  of  stamps  to  be 
redeemed  by  them  or  other  merchants,  the  profit  of  all 
being  secured  through  the  retail  pijirchaser  who  has  been 
l)rought  under  the  attraction  of  the  system.  There  must, 
therefore,  be  something  more  in  it  than  the  giving  of  dis- 
counts, something  xfiore  than  the  mere  laudation  of  wares. 
If  companies— evolved  from  the  system,  as  counsel  say  in 
justification  of  them— are  able  to  reap  a  profit  from  it, 
it  may  well  "be  thou^t  there  is  something  in  it  which  is  . 
masked  from  the  common  ^e  and  that  the  purchlaser  at 
retail  is  made  to  believe  that  he  can  get  more  out  of- the 
fund  than  he  has  put  into  it,  something  of  value  which  is 
not  offset  in  the  prices  or  quality  of  the  articles  which  he 
buys.    It  is  certain  that  the  prices  he  pay^  make  the 

^Lanibwrgh  v.  DiOrid  of  Columbia,  11  App.  D.  C.  512;  Attorney 
General  v.  Sperry  &  Hutchinson  Co.,  110  Mimle80ti^  378;  Lotdeiand  v. 
C.  A.  Underwood  or  Southern  Merchandiee  Exchange,  decided  Octo- 
ber 18,  1915,  by  the  Supreme  Court  of  Louisfana;  Uewin  v.  Atlanta, 
121  Georgia,  723. 
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efficiency  of  the  system  and  the  fund,  if  we  may  indivfd-^ 
ualize  it,  out  of  which  the  cost  of  the  instruments  and 
agents  of  the  system  must  be  defrayed  and  the  profit  to*  all 
concerned  paid.  The  system,  therefore^  has  futures 
different  from  the  ordinary  transactions  of  trade  which 
have  their  impulse,  as  we  have  said,  in  immediate  and 
definite  desires  having  definite  and  measurable  resulls. 
There  may  be  in  them  at  times  reckless  buying,  but  it  is 
not  provoked  or  systematized  by  the  seller.  . 

Complainants  charge  that  the  tax  of  the  statute  is  not 
upon  the  business  but  upon  its  incidents.  The  separation 
is  artificial.  It  is  the  incidents  which  give  character  to  the 
business,  affecting  it  with  evil,  it  was  thought,  provoking 
therefore  against  it  the  power  of  the  State  and  taking  away 
from  it  the  immunity  it  else  might  have. 

It  is  unimportant  what  the  incidents  may  be  called, 
whether  a  method  of  advertising,  discoimt  giving  or  profit 
sharing.  Their  significance  is  not  in  their  designations  but 
in  their  infiuence  upon  the  public  welfare.  And  of  this 
the  judgment  of  the  legislature  must  prevail,  though 
it  be  controverted  and  opposed  by  arguments  of  strength.. 
Nor  is  there  supjwrt  of  the  system  or  obstruction  to  the 
statute  in  declamation  against  simiptuary  laws,  nor  in 
the  assertion  that  there  is  evil  lesson  in  the  statute,  nor  in  . 
the  prophecies  which  are  ventured  of  more  serious  inter- 
meddling with  the  conduct  of  business.  Neither  the  dec- 
clamation,  the  as^rtion  nor  the  prophecies  can  influence 
a  present  judgment.  As  to  what  extent  legislation  should 
interfere  in  affairs  poUtical  philosophers  have  disputed 
and  always  will  dispute.  It  is  not  in  our  province  to  en- 
gage on  either  side,  nor  to  pronounce  anticipatory  judg- 
ments. We  must  wait  for  the  instance.  Our  present  duty 
is  to  pass  upon  the  statute  before  us,  and  if  it  has  been 
enacted  upon  a  belief  of  evils  that  is  not  arbitrary  we  can- 
not measure  their  extent  against  the  estimate  of  the  legis- 
lature.   McLean  v.  Arkansas,  211  U.  S.  539.    Such  belief 
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has  many  examples  in  state  legislation  and,  we  have  seen, 
it  has  persisted  against  adverse  judicial  opinion.  If  it  may 
be  said  to  be  a  judgment  from  experience  as  against  a 
judgment  from  speculation,  certainly,  from  its  generality, 
it  cannot  be  declared  to  be  made  in  mere  wantonness. 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157,  160; 
Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192,  204r-205. 

Discrimination  aside,  the  power  to  enact  the  legisla- 
tion we  need  not  discuss,  but  may  refer  to  the  opinion 
in  Raat  v.  Van  Deman  &  Lewis.  Of  course,  it  is  in  the  ex- 
ercise of  the  i)olice  power  of  the  State.  We  will  not  here 
define  it  or  its  limitations.  As  was  said  by  Mr.  Justice 
Brown,  in  Camfield  v.  United  Stales,  167  U.  S.  518,  524, 
citing  Rideout  v.  Knox,  148  Massachusetts,  368,  "The 
police  power  is  not  subject  to  any  definite  limitations,  but 
is  coextensive  with  the  necessities  of  the  case  and  the  safe- 
guard of  the  public  interests." 

In  the  view  that  the  license  is  prohibitive  we  may  con- 
cur, and  concede  that  such  is  the  efifect  given  it  by  the 
Supreme  Court  of  the  State  in  Pitney  v.  Washington, 
post,  p.  387,  one  of  the  cases  submitted  with  this  one.  And 
we  think  it  was  competent  for  the  State  to  give  it  that 
effect.  The  cases  cited  by  Judge  Rudkin  and  those  cited 
in  the  opinion  inRast  v.  Van  Deman  &  Lewis,  ante,  p.  342, 
so  established. 

For  answer  to  the  other  contentions  which  we  consider 
material  to  notice  we  refer  to  that  case. 

Decree  reversed  and  case  remanded  with  directions  to 
dismiss  the  Mtt. 
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PITNEY  t;.  STATE  OF  WASHINGTON. 

ERBOR  TO  THE  SUPI^ME   COURT  OF  TEUS  STATE   OF 
WASHINGTON. 

No.  242.    Aigued  Oetober  29,  November  1,  2,  1015.— Decided  Maidi  0, 

1016. 

On  authority  of  Rati  v.  Van  Deman  A  Lewis  Co.,  ante,  p.  342,  aod 
Tanner  v.  LUHe,  ante,  p.  309,  held  that  the  trading  stamp  license 
statute  of  Waflihington  is  not  unconstitutional  under  the  commwoe 
clause  of,  or  the  due  process  or  equal  protection  provisioD  of  the 
Fourteenth  Amendment  to,  the  Federal  Constitution. 

79  Washington,  608,  affirmed. 

The  facts,  which  involve  the  constitutionality,  under  the 
commerce  clause  of  the-  Federal  Constitution  and  the 
due  process  and  equal  protection  provisions  of  the  Four^ 
teenth  Amendment  thereto,  of  the  trading  stamp  license 
tax  laws  of  the  State  of  Washington,  are  stated  in  the 
opinion. 

Mr.  Louis  MarahaUy  with  whom  Mr.  Sol.  M.  Stroock 
was  on  the  brief,  for  plaintiff  in  error: 

The  Washington  statute  under  which  the  plaintiff  in 
error  has  been  convicted,  violates  the  Fourteenth  Amend- 
ment, in  that  it  deprives  him  of  his  liberty  and  property 
without  due  process  of  law. 

The  act  cannot  be  sustained  as  a  revenue  measure,  its 
purpose  being  clearly  to  prohibit  the  use  of  an  incidental 
business  instrumentality  by  means  of  a  confiscatory  license 
fee,  in  evasion  of  rights  secured  by  the  Fourteenth  Amend- 
ment. 

The  act,  upon  its  face,  indicates  that  it  is  not  a  revenue 
nieasure. 

Even,  if  viewed  as  possibly  a  revenue  measure,  this  act 
would  be  invalid. 

The  statute  does  qot  purport  to  be  a  revenue  law,  but 
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is  at  most  merely  a  license  law  enacted  in  the  att^npted 
exercise  of  the  police  power. 

Independently  of  these  views,  this  legislation  deprives 
merchfints  who  use  in  their  business  stamps,  coupons, 
tickets,  certifipates  or  similar  devices,  in  connection  with 
their  sales,  of  the  equal  protection  of  the  law. 

Mr.  DaUaa  V.  Halverstadt  and  Mr.  Bladkbum  EsterlinSf 
with  whom  Mr.  W.  V.  Tanner,  Attorney  General  of  the 
State  of  Washington,  and  Mr.  Alfred  H.  Lundin  were  on 
the  brief,  for  defendant  in  error.^ 

Mr.  Justice  McKbnna  delivered  the  opinion  of  the 
court. 

A  companion  case  with  Host  v.  Van  Deman  &  Lewis j  ante^ 
p.  342,  and  Tanner  v.  LitUe,  anle,  p.  369.  It  was  argued  and 
submitted  with  those  cases  and  involves  the  same  general 
questions  and  the  validity  of  the  statute  passed  upon  in 
the  latter  case. 

A  criminal  information  was  filed  in  the  Superior  Court 
of  the  State  of  Washington  for  the  County  of  King  charg- 
ing that  the  United  Cigar  Stores  Company,  Inc.,  a  New 
Jersey  corporation,  doing  business  in  the  State  of  Wash- 
ington, owned  and  conducted  a  certain  store  and  place  of 
business  in  the  City  of  Seattle  and  had  not  then  of  there- 
tofore obtained  a  separate  license  from  the  auditor  of  the 
county  entitling  it  at  its  store  and  place  of  business  to  use 
or  furnish  to  other  persons,  etc.,  to  use,  in,  with  or  for  the 
sale  of  any  goods,  etc.,  any  stamps,  etc.,  or  other  similar 
devices,  entitling  the  purchaser  receiving  the  same  to 
pro(5ure  from  any  person,  etc.,  any  goods,  etc.,  free  of 
charge  or  for  less  than  the  retail  price  thereof  upon  the 
production  of  any  number  of  said  stamps,  etc. 

That  Pitney  (plaintiff  in  error),  at  said  place  of  business, 

— "^^^^ 

>  For  abstract  of  argument,  sec  ante,  p.  375. 
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well  knowing  the  above  facts,  did  then  and  there  unlaw- 
fully, as  the  manager,  servant  and  agent  of  the  United 
Cigar  Stores  Company,  Inc.,  use  and  furnish  in,  with  and 
in  connection  with  the  sale  of  certain  goods,  etc.,  to  one 
John  Garvin  a  certain  stamp,  etc.,  of  the  following  tenor: 
"No.  139,198.    Dr. 
^'United  Cigar  Stores  Company  (Incorporated). 
^'Cbbtificatb. 

"Cash  value  at  any  Profit  Sharing  Station  in  the  State 
of  Washington,  1  cent,  but  average  merchandise  value, 
according  to  profit  sharing  list,  2  cents. 

''This  certificate  represents  a  twenty-five  cent  purchase 
and  is  redeemable  according  to  the  conditions  of  our  profit 
sharing  list.  Ask  for  a  copy  of  list.  Redeemable  only 
by  the  person  to  whom  originally  issued. 

"United  Cigar  Stores  Company  (Incorporated). 
"Largest  Cigar  Retailers  in  the  world." 

And  it  was  allied  that  Garvin  received  the  same. 

A  demurrer  was  filed  to  the  information,  the  grounds 
of  which  were,  as  alleged,  that  the  defendant  had  not 
violated  any  law,  that  the  information  failed  to  state 
facts  sufficient  to  constitute  a  crime  or  misdemeanor  and 
that  it  did  not  charge  any  offense  against  the  laws  of 
Washington.  The  demurrer  was  sustained  and  the  case 
dismissed.  This  action  was  reversed  by  the  Supreme 
Court  of  the  State  and  the  cause  remanded  with  directions 
to  overrule  the  danurrer.   79  Washington,  608. 

Upon  the  return  of  the  case  to  the  Superior  Court  the 
demurrer  was  overruled  and  defendant  pleaded  guilty. 
He  then  moved  in  arrest  of  judgment,  invoking  against 
the  law  and  sentence  under  it  Articles  V  and  VIII  of  the 
Constitution  of  the  United  States  and  §  1  of  the  Four* 
teenth  Amendment  of  that  Constitution. 

It  was  stipulated  that  Pitney,  as  charged,  furnished 
Garvin  a  certain  stamp,  etc.,  which  entitled  Garvin  to 
procure  from  the  United  Cigar  Stores  Co.,  Inc.,  upon  the 
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production  of  a  certain  specified  number  of  such  stamps, 
etc.,  or  other  similar  device,  certain  goods,  etc.,  free  of 
charge;  that  the  stamp,  etc.,  so  delivered  to  Garvi^  was 
redeemable  by  the  company  alone  and  entitled  him  to 
receive  from  the  company  and  from  no  other  such  goods, 
etc.;  that  the  stamp,  etc.,  was  by  its  terms  redeemable 
in  goods,  etc.,  or  1  cent  in  cash  at  the  option  of  the  holder 
as  provided  by  the  laws  of  the  State  of  Washington.^ 

Judgment  of  a  fine  of  $10  and  costs  was  pronounced 
against  him,  which  was  affirmed  by  the  Supreme  Coiut 
for  the  reasons  announced  in  its  former  opinion.  The 
case  was  then  brought  here  by  writ  of  error  allowed  by 
the  Chief  Justice  of  the  State. 

The  court  overruled  Leonard  v.  Baamndaley  46  Wash- 
ington, 301,  in  which  case  it  had  decided  that  the  law, 
passed  in  1905,  prohibiting  the  use  of  trading  stamps  was 
unconstitutional,  giving  as  reason  that  the  police  power  of 
the  State,  as  expounded  and  illustrated  by  the  decisions 
of  this  court,  was  legally  exercised  in  the  passage  of  the 
statute. 

The  reasons  and  conclusion  of  the  coiut  are  combated 

^  The  law  of  WashmgtoD,  passed  in  1907  (Laws  1907,  p.  742),  pio- 
vided: 

(§  1)  lliat  no  stamps,  etc.,  or  other  simflar  device  which  should  en- 
title th^  holder  thereof  to  receive  from  the  vendor  or  indirectly  through 
any  other  person,  money  or  goods,  etc.,  should  be  sdd  or  issued  unless 
each  of  the  stamps,  etc.,  should  have  legibly  printed  or  writtai  upon  the 
face  thereof  the  redeemable  value  thereof  in  cents. 

(§  2)  That  such  stamps,  etc.,  should  be  redeemable  in  goods,  etc, 
**or  in  cash,  good  slM  lawful  money  of  the  United  States,  at  the  option 
of  the  holder  thereof,''  and  any  number  of  such  stamps,  etc.,  should  be 
redeemed  at  the  value  thereof  in  cents  printed  on  the  face  thereof,  and 
it  should  not  be  necessary  for  the  holder  thereof  to  have  any  stipulated 
number  of  the  same. 

(§3)  That  in  case  of  refusal  to  redeem  the  stamps,  etc.,  the  vendor  or 
such  other  person  should  be  liable  to  the  holder  thereof  for  the.  face 
value  thereof. 

(§  4)  Violation  of  the  act  is  made  a  misdemeanor. 
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by  plaintiff  in  enor  by  the  same  oonsidmttions  and  argu- 
ments that  were  advanced  in  Rod  v.  Van  Demon  &  Lewis, ' 
ante,  p.  342,  and  Tanner  v.  LiiOe,  ante,  p.  369.  What 
we  said  in  answer  to  them  there  we  need  not  repeat  here, 
and  upon  the  authority  of  those  cases  the  judgmwt  of  the 
Supreme  Court  must  bci,  and  it  is, 

Affirmed. 


B ADDERS  V.  UNITED  STATES. 

BBBOB  TO  THE  DISTRICT  COURT  OF  THE  TTNITBD  STATES  FOB 
THE  DISTRICT  OF  KANSAS. 

No.  621.    Aigued  February  23,  24,  1916.— Decided  Marcli  d,  1916. 

Congress  has  power  to  regulate  the  overt  act  of  putting  a  letter  bto 
the  post  oflSce  of  the  United  States;  and  may  prohibit,  under  pen- 
alty, such  an  act  when  done  m'  furtherance  of  a. scheme  which  it 
re^Eurds  as  contrary  to  public  policy,  whether  it  can  forbid  the 
scheme  or  not,  and  so  hdi  as  to  Crimmal  Code,  §  216. 

Intent  may  make  criminal  an  act,  otherwise  innocent^  if  H  is  a  step 
in  a  plot. 

Congress  may  enaet  that  each  putting  of  a  letter  in  a  post  offiee  is  a 
separate  offense. 

The  punishment  imposed  in  this  case  on  each  of  five  counts,  of  five 
years,  the  periods  being  concurrent  and  not  cumulative,  and  a  fine  of 
$1,000  on  each  of  seven  counts,  hM  npt  to  be  cruel  and  unusuid 
within  the  prohibition  of  the  Federal  Codstituticm. 

This  court  condemns  the  extravagant  and  unneoessary  multiplicatioii 
of  exceptions  and  assignments  of  enor. 

The  facts,  which  involve  the  constractdon  and  constitu- 
tionality of  §  215,  Criminal  Code,  and  the  validity  o£  a 
conviction  and  sentence  thereunder,  are  'stated  in  the 
opinion. 

Mr.  James  H.  Harklees,  with  wh(nn  Mr.  D.  R.  HUe  and 

Mr.  Clifford  Hiated  were  on  the  brief,  for  plaintiff  in  error: 

Section  215  of  the  Criminal  Code  as  applied  to  the  in- 
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dictment,  trial  and  conviction  of  the  defendant,  is  un- 
constitutional and  void. 

As  interpreted  by  the  trial  court,  §  215  encounters 
that  provision ^f  the  Constitution  which  provides  ''that 
excessive  bail  shall  not  be  required  nor  excessive  fines 
imposed,  nor  cruel  or  unusual  punishment  inflicted." 

Where  the  accused  is  held  under  a  Federal  indictment 
which. does  not  substantially  state  an  offence  against  the 
laws  of  the  United  States,  he  is  deprived  of  his  constitu- 
tional right  to  be  informed  of  the  dbai^e  against  him. 

The  statement  of  facts  in  that  part  of  the  indictment 
attempting  to  charge  a  scheme  or  artifice  is  insufficient. 

The  indictment  is  fatally  defective  in  that  it  does  not 
state  facts  showing  that  the  defendant  devised  any  scheme 
or  artifice;  also  because  it  does  not  charge  an  intent  on 
the  part  of  the  defendant  to  use  the  post  office  establish- 
ment as  a  means  to  effect  the  alleged  scheme  or  artifice. 

The  indictment  is  duplicitous  in  that  it  cannot  be  de- 
termined whether  it  charges  the  defendant  with  having 
devised  a  scheme  or  artifice  to  defraud,  or  a  scheme  or 
artifice  for  obtaining  property  by  means  of  false  or  fraudu- 
lent pretences,  representations  or  promises. 

Plaintiff  in  error  is  held  to  answer  for  an  infamous  crime 
without  an  indictment  of  a  grand  jury  found  and  pre- 
sented as  required  by  law. 

Having  directed  an  officer  of  the  court  to  produce  ma- 
terial documentary  evidence  in  his  possession,  necessary 
for  the  defence,  the  court  erred  in  refusing  defendant 
time  and  opportimity  to  supply  secondary  evidence  of 
the  contents  of  such  documents  when  the  officer  failed 
to  produce  them,  claiming  that  they  had  disappeared. 

The  defendant  was  not  arraigned  as  required  by  law. 

The  court's  refusal  to  give  the  instructions  requested  by 
the  defendant  constitutes  material  and  prejudicial  error. 

The  evidence  is  insufficient  to  sustain  verdicts  of  guilty 
as  to  any  of  the  counts  of  the  indictment. 
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Numerous  authorities,  both  state  and  Federal,  support 
these  contentions. 

Mr.  AssistarU  Attorney  General  Wallace  for  the  United 
States. 

Mr.  Justice  Holbies  delivered  the  opinion  of  the  court. 

This  case  is  brou^t  to  this  court  from  the  District 
Court  under  §  238  of  the  Judicial  Code,  Act  pf  March  3, 
1911,  c.  231;  36  Stat.  1087,  1157,  on  the  ground  that  it 
involves  the  construction  and  application  of  the  Consti- 
tution of  the  United  States^  The  plaintiff  in  error  was 
indicted  for  placing  letters  in  the  mail  for  the  purpose  of 
executing  a  scheme  to  defraud  devised  by  him,  in  violation 
of  §  215  of  the  Crhninal  Code,  Act  of  March  4, 1909,  c.  321 ; 
35  Stat.  1088,  1130.  There  were  twelve  counts,  on  seven 
of  which,  each  relating  to  a  different  letter,  he  was  found 
guilty.  He  was  sentenced  to  five  years'  imprisonment 
on  each  count,  the  periods  being  concurrent  not  cumula- 
tive, and  also  to  a  fine  of  $1,000  on  each,  or  $7,000  in  all. 
The  grounds  for  coming  to  this'  court  are  first  that  §  215 
of  the  Criminal  Code  is  beyond  the  power  of  Congress  as 
applied  to  what  may  be  a  mere  incident  of  a  fraudulent 
scheme  that  itself  is  outside  the  jiurisdiction  of  Congress 
to  deal  with;  and  second  that  if  it  makes  the  deposit  of 
each  letter  a  separate  offence  subject  to  such  punishment 
as  it  received  in  this  case  it  imposes  cruel  and  unusual 
ptmishment  and  excessive  fines. 

These  u>ntentions  need  no  extended  answer.  The  overt 
act  of  putting  a  letter  into  Ihe  postoflSce  of  the  United 
States  is  a  matter  that  Congress  may  r^ulate.  Ex  parte 
Jackeon,  96  U.  8.  727.  Whatever  the  Ihnits  to  its  power, 
it  may  forbid  any  such  acts  done  in  'furtherance  of  a 
scheme  that  it  regards  as  contrary  to  public  policy, 
whether  it  can  forbid  the  scheme  or  not.    In  re  Rapier ^ 
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143  U.  S.  110,  134.  Public  Clearing  House  v.  Coyne^  IH 
U.  S.  497,  507.  UnUed  States  v.  Siever,  222  U.  S.  167, 173/ 
See  Lottery  Case  (Champum  v.  Ames),  188  U.  S.  321,  357. 
United  States  v.  HoUe,  236  U.  S.  140,  144.  Intent  may 
make  an  otherwise  innocent  act  criminal,  if  it  is  a  stq>  in 
a  plot.  Aikens  v.  Wisconsin,  195  U.  S.  194,  206.  Sv^ift  & 
Co.  V.  United  States,  196  U.  S.  375,  396.  The  acts  alleged 
have  been  fomid  to  have  been  done  for  the  purpose  of 
executing  the  scheme,  and  there  would  be  no  ground  for 
contending,  if  it  were  argued,  that  they  were  too  n^notely 
connected  with  the  scheme  for  the  law  to  deal  with  them. 
The  whole  matter  is  disposed  of  by  United  States  v.  Voting, 
232  U.  S.  155, 161.  As  to  the  other  point,  there  is  no  doubt 
that  the  law  may  make  each  putting  of  a  letter  into  the 
postoffioe  a  separate  offence.  Ebeling  y.  Morgan,  237 
U.  S.  625.  In  re  Henry,  123  U.  S.  372,  374.  And  there  is 
no  ground  for  declaring  the  punishment  unconstituti<mal. 
Howard  v.  Fleming,  191 U.  S.  126, 135.  Ebding  v.  Morgan, 
supra. 

The  other  matters  discussed  are  before  us  only  as  in- 
cident to  the  constitutional  questions  upon  which  the  case 
was  brought  here.  As  those  questions  merely  attempt  to 
reopen  well  established  and  familiar  law  it  is  not  necessary 
to  go  beyond  them.  Brolan  v.  UnUed  Stales,  222  U.  S.  215, 
216,  222.  There  is  the  more  reason  for  declining  further 
consideration  in  the  extravagant  and  unnecessary  mul- 
tiplication of  exceptions  and  assignments  of  error  that 
often  has  been  condemned  by  this  court.  Central  Vermont 
Ry.  V.  White,  238  U.  S.  507,  509.  H  there  were  anythmg 
in  the  objections  to  the  indictment  they  are  not  of  a  kind 
to  involve  constitutional  riflpbts,  Lamar  v.  United  States, 
240  IT.  S.  60i  although  the  argument  attempts  to  give  a 
constitutional  turn  to  them  and  to  other  technical  com- 
plaints, such  as  that  the  judge  was  absent  during  a  part  of 
the  deliberations  of  the  grand  jury.  We  find  no  error  in 
this  or  the  other  particulars  mentioned  in  argument. 
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Janes  v.  United  Stales,  162  Fed.  Rep.  417,  421.  S.  C,  212 
U.  S.  676.  Commonwealth  v.  Bannon,  97  Massachusetts, 
214,  220.  See  Breee  v.  United  States,  226  U.  S.  1, 11.  As 
to  the  arraignment  see  Garland  v.  Washington,  232  IT.  S. 
642,  646,  647.  We  deem  it  mmeeessary  to  go  into  further 
detail. 

Judgment  affirmed. 


ILLINOIS   CENTRAL  RAILROAD   COMPANY   v. 
MESSINA. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
BOSSISSIPPI. 

No.  535.    Ai^ed  February  23,  1916.~Decided  March  6,  1916. 

While  the  Anti-pass  Provision  of  the  Hepburn  Act  of  1906  may  have 
had  moTe  formal  uses  especially  in  view  than  that  of  allowmg  a 
person  to  ride  upon  an  interstate  train  by  permission  of  an  employ^ 
of  the  carrier,  this  court  cannot  limit  the  prohibition  fo  such  uses. 

There  being  a  question  whether  plaintiff,  who  was  injured  while  riding 
free  by  consent  of  the  engineer  on  the  engine  of  an  interstate  train, 
could  have  recovered  under  state  law  had  his  presence  been  illegal 
under  the  Federal  statute,  held  that  it  was  reversible  error  not  to 
have  charged  the  jury  that  the  Federal  act  applied. 


The  fccts,  which  involve  the  construction  and  appli- 
cation of  the  Anti-pass  provision  of  the  Hepburn  Act  of 
1906,  are  stated  in  the  opinion. 

Mr,  R.  V:  Fletcher,  with  whom  Mr.  Edward  Mayes 
and  Mr.  Blewett  Lee  were  on  the  brief ,  for  plaintiffs  in 
error. 
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Mt.  Harry  Peyton,  with  whom  Mr.  WiUiam  H.  Watkins 
was  on  the  brief,  for  defendant  i^  error. 

Mr.  Justice  Holices  delivered  the  opinion  oi  the  court. 

This  is  an  miction  for  personal  injuries  suffered  by  the 
defendant  in  error  while  upon  a  train  running  from  Mis- 
sissippi to  Tennessee.  He  had  paid  no  fare  but  was  upon 
the  tender,  as  he  said,  by  permission  of  the  engineer. 
The  engineer  had  noticed  that  the  water  was  high  between 
Beatty  and  Sawyer  and  over  the  track  at  Sawyer.  After 
passing  Beatty  the  train  was  going  at  a  rate  variously 
put  as  thirty-five  to  fifty  or  sixty  miles  an  hour  when  it 
ran  into  the  water  and  was  thrown  from  the  track.  The 
plaintiff  was  caught  between  the  tender  and  a  car  and 
badly  hurt. 

The  plaintiff  got  a  judgment  for  $10,000;  which  was 
sustained  by  Hie  Supreme  Court.  At  the  trial  the  jury 
were  instructed  that  the  defendant  railroad  was  presumed 
to  be  negligent  and  that  if  the  evidence  left  it  doubtful 
it  was  their  duty  to  find  full  damages  for  the  plaintiff. 
The  judge  refused  to  instruct  them  that  the  engineer  had 
no  authority  to  permit  the  plaintiff  to  ride  on  the  train 
'at  the  place  he  was  in/  but  the  request  for  this  instruc- 
tion was  based  upon  the  company's  rules,  not  upon  the 
Act  to  Regulate  Commerce.  The  Supreme  Court,  how- 
ever, discussed  the  act  of  Congress  and  held  that  it  did  not 
apply  to  the  case. 

By  §  1  of  the  act  of  Feb.  4, 1887,  c.  104,  24  Stat.  379,  as 
amended  by  the  act  of  June  29,  1906,  c.  3591,  34  Stat. 
584,  and  still  in  force,  any  common  carrier  violating  the 
provisions  against  free  transportation  is  guilty  of  a  mis- 
demeanor and  subject  to  a  penalty,  and  any  person  other 
than  those  excepted  '  who  uses  any  such  interstate  .  .  . 
free  transportation'  is  made  subject  to  a  like  penalty. 
No  doubt  the  enactment  had  somewhat  more  formal 
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usee  especially  in  view,  but  we  see  no  reason  for  limiting 
the  prohibition  to  them.  The  word  'such'  like  'said' 
seems  to  us  to  indicate  no  more  than  that  free  transporta- 
tion had  been  mentioned  before.  We  cannot  think  that 
if  a  prominent  merchant  or  official  should  board  a  train 
and  by  assumption  and  an  air  of  importance  should 
obtain  free  carriage  he  would  escape  the  Act.  We  are 
of  opinion  therefore  that  the  Act  was  construed  wrongly. 
Assuming,  to  it  has  been  assumed,  that  the  defendant's 
liability  was  govemki  otherwise  by  stat6  law,  it  seems 
doubtful  under  the  state  decisions  whether  the  plaintifiP 
would  have  been  allow^  to  recover  had  the  court  been 
of  opinion  that  the  act  of  Congress  made  his  presence  on 
the  train  ill^al.  West  Un.  Tel.  Co.  v.  McLaurin^  66 
So.  Rep.  739.  And  although  there  are  expressions  in 
the  opinion  below  that  raise  a  doubt,  the  fact  that  the 
Supreme  Court  thought  it  necessary  to  construe  the  act 
indicates  that  the  construction  was  material  to  the  result. 
For  this  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 

Mb.  Justice  Hughes,  dissenting. 

The  Supreme  Court  of  the  State  held  that  the  provision 
of  the  Federal  act  was  not  applicable  to  this  case,  and  I 
think  that  the  court  was  right.  Congress  did  not  concern 
itself  with  the  possibility  that  prominent  persons,  or  others, 
might  steal  a  ride  through  the  unautiioriz^  action  of 
some  employee  of  the  railroad  company.  Congress  was 
concerned  with  the  well  known  abuse  which  consisted  in 
the  giving  of  passes,  or  free  transportation,  by  railroad 
companies,  and  it  directed  its  l^islation  to  that  abuse. 
The  provision  is:  "No  common  carrier  subject  to  the  pro- 
visions of  this  Act  shall,  .  «  .  directly  or  indirectly, 
issi^  or  give  any  interstate  free  ticket,  free  pass,  or  free 
transportation  for  passengers,"  except  as  stated;  and 
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that  ''any  common  carrier  violating  this  provision  shaU 
be  deem^  guilty  of  a  misdemeanor,  and  for  each  offence, 
on  conviction  shall  pay  •  .  •  a  penalty  •  .  .  and  any 
person,  other  than  the  persons  excepted  in  this  provision, 
who  uses  any  such  interstate  free  ticket,  free  pass,  or  free 
transportation  shall  be  subject  to  a  like  penalty."  Here, 
it  was  found  that  the  engineer  had  no  authority  to  give 
any  free  transportation  to  the  plaintiff  and  I  cannot  but 
think  that  in  this  view  the  defendant  in  error  was  outside 
the  Act.  The  Supreme  Court  of  the  State  said:  "The 
conmion  carrier  did  not  issue  any  free  transportation  to 
this  plaintiff,  and  he  was  not  using  any  such  free  transpor- 
tation. The  engineer  in  charge  of  the  locomotive  pulling 
the  passenger  train,  under  no  conceivable  circumstances 
has  any  power  to  issue  free  transportation  to  any  person, 
and  we  are  unable  to  see  the  force  of  the  argument  along 
this  line.  .  .  .  It  is  clear  to  us  that  the  engineer  was  not 
authorized  to  carry  plaintiff  free,  and  it  is  also  manifest 
that  the  Act  of  Congress  is  not  directed  against  acts  of 
the  character  here  involved." 

I  know  of  no  reason  for  disr^arding  the  finding  of  the 
state  court  as  to  want  of  authority  in  the  engineer,  and 
it  was  on  this  hypothesis  that  the  court  held  the  Federal 
provision  to  be  inapplicable.  Aside  from  this  ruling,  it 
it  is  not  suggested  Hiat  any  Federal  question  is  involved^ 

I  am  authorized  to  say  that  Mr.  Justice  McKenna 
concurs  in  this  dissent. 
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The  rule,  that  finduigs  of  fact  concurred  in  by  the  Master  and  both 
courts  below  should  not  be  disturbed  unless  clearly  erroneous,  ap- 
plied in  this  case  to  findmgs  that  the  original  entryman  had  en- 
tered into  an  unlawful  agreement  and  fraud  to  pass  title  wh^ 
acquired  to  another. 

It  is  immaterial  in  such  a  case  whether  a  homestead  entry  is  per- 
fected by  five  years'  residence  and  cultivation  or  by  commutation 
and  payment  of  minhnum  price,  as  an  agreement  to  obtain  the  land 
for  another  disqualifies  the  entryman  from  acquiring  the  title  m 
either  mode. 

While  there  is  no  controlling  statute,  and  it  is  therefore  essential 
that  a  suit  in  the  name  of  the  United  States  to  cancel  a  homestead 
patent  be  brought  with  the  approval  of  the  Attorney  General,  that 
objection,  in  this  case,  is  met  by  the  fact  that  the  United  States  is 
represented  in  this  court  by  an  assistant  attorney  general  abd  the 
production  of  a  letter  of  the  Attorney  General  authorizing  the  suit. 

This  court  may  infer  in  the  circumstances  of  this  case  that  the  letter 
was  exhibited  in  the  courts  below  to  meet  the  objection  that  the  case 
was  brought  without  the  sanction  of  the  Attorney  General. 

The  United  States,  in  disposing  of  its  public  lands,  is  not  on  the  same 
plane  as  a  mere  seller  of  real  estate  at  market  value;  questions  of 
enforcement  of  statutes  and  of  public  policy  are  invdved  m  suits 
to  cancel  patents  and  the  rule  applicable  to  private  contracts  that 
the  vendor  seeking  to  rescind  must  be  ready  to  return  the  consid- 
eration does  not  apply  to  the  Government  in  such  a  suit. 

A  wrongdoer,  whose  patent  to  land  is  cancelled  by  reason  of  his  own 
fraud,  must  restore  the  land  and  abide  the  judgment  of  Congress 
as  to  whether  the  consideration  he  piud  sl^l  be  refunded. 

The  facts,' which  involve  the  validity  of  an  entry  of 
and  patent  for  public  lands  under  the  hom^tead  laws,  are 
stated  in  the  opinion. 
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Mr.  T.  Marshal  MiUer  for  appellant. 

Mr.  Assistant  Attorney  General  Knaebel,  with  whom 
Mr.  S.  W.  WiUtams  was  on  the  brief,  for  the  United  States. 

Mr.  Justice  Van  Devanter  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  the  United  States  to  recover  the  title 
to  157.77  acres  of  land  in  Ascension  Parish,  Louisiana, 
patented  to  Powhatan  E.  Causey  and  by  him  transferred 
to  James  L.  Bradford.  While  the  land  was  yet  public, 
Causey  secured  a  prdiminary  hpmestead  entry  thereof 
by  taking  an  oath,  as  was  required,  that  he  had  not  directly 
or  indirectly  made,  and  would  not  make,  any  agreement 
whereby  the  title  which  he  might  acquire  would  inure  in 
whole  or  in  part  to  the  benefit  of  another.  After  the 
expiration  of  fourteen  months  he  secured  a  final  entry 
under  the  commutation  provision  of  the  homestead  law 
by  presenting  proof  that  he  had  not  sold  or  contracted 
to  sell  any  part  of  the  land,  and  by  paying  therefor  in 
so-call^  scrip  at  the  rate  of  $1.25  per  acre.  Pursuant 
to  the  final  entry  the  land  was  patented  to  him,  and  he 
transferred  it  to  Bradford.  As  grounds  for  the  suit  the 
bill  charges  that  the  oath  and  proof  whereby  the  entries 
were  secured  were  false  in  that  when  Causey  applied 
for  the  preliminary  entry  he  had  entered  into  an  agree- 
ment with  one  Wright,  a  clerk  and  agent  of  Bradford, 
whereby  the  title  when  acquired  was  to  be  passed  to  the 
latter,  that  both  entries  were  made  in  pursuance  of  this 
imlawful  agreement  and  were  therefore  fraudulent,  and 
that  Bradford  took  the  transfer  from  Causey  under  the 
agreement  and  with  full  knowledge  of  the  fraud  per- 
petrated upon  the  dovemment.  It  also  is  alleged  that  in 
virtue  of  an  arrangement  with  Bradford,  Causey  is  claim- 
ing an  interest  i,n  half  of  the  land.     With  Bradford's 
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tonsent  a  decree  was  entered  against  him.  Causey  an- 
swered denying  the  unlawful  agreement  and  fraud,  and 
the  suit  was  referred  to  a  master,  who  found  the  facts  to 
be  as  charged  in  the  bill.  The  findings  wa*e  sustained 
by  the  District  Coiu*t,  which  entered  a  decree  against 
Oausey,  and  the  decree  was  aflSrmed  by  the  CirQuit  Court 
of  Appeals.    203  Fed.  Bep.  1022. 

Complaint  is  made  of  the  findings.  They  were  con- 
curred  in  by  the  master  and  both  courts,  and  therefore 
should  be  permitted  to  dtand  unless  shown  to  be  plainly 
erroneous.  Washington  Securities  Co,  v.  United  States, 
234  U.  S.  76,  78;  GOson  v*  United  States,  234  U.  S.  380, 
383.  Testing  them  by  the  evidence  we  discover;no  plain 
error,  but,  on  the  contrary,  that  they  are  amply  sustained. 

That  the  title  was  acquired  by  substituting  the  mini- 
mimoi  price  of  the  land  for  a  part  of  the  required  five^ears 
of  residence  and  cultivation)  as  permitted  by  the  commu- 
tation provision  of  the  homiestead  law,  is  not  material, 
for  the  agreement  to  obtain  the  land  for  the  b^efit  of 
anotiier  disqualified  Causey  from  acquiring  the  title  in 
either  mode.  Bailey  v.  Sanders,  228  U.  S.  603,  608;  (?i^ 
son  V.  United  States,  234  U.  S.  380,  384. 
(  The  bill,  while  purporting  to  be  brot^t  ih  the  name 
and  for  the  benefit  of  the  United  States,  and  bearing  the 
signature  of  the  assistant  United  States  jtttomey  for  the 
district,  does  not  state  or  show  that  it  ii  brought  with 
the  sanction  of  the  Attorney  General,  and  because  of 
this  it  is  objected,  as  it  was  in  both  courts  below,  that  the 
Mil  should  not  be  entertained  but  dismissed.  In  the  ab-  > 
sence  of  a  controlling  statute,  and  there  is  none,  it  is  essen- 
tial to  such  a  suit  that  it  be  brought  with  the  Attorney 
General's  approval;  and  while  the  usual  and  better  prac- 
tice is  to  state  or  show  in  the  bill  that  it  &  brought  with  his 
approval;  this  .is  not  indispensable.  ^  The  dase  is  argued 
here  on  behalf  of  the  Government  by  one  of  the  Assistant 
AttorAeys  General,  who  files  a  certified  copy  of  a  letter 
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from  the  Attorney  General  authorizing  the  institution 
of  the  suit  conformably  to  a  request  of  the  Secretary  of 
the  Interior.  This  sufficiently  meets  the  objection^  e^ 
pecially  as  it  is  fairly  inferable  that  the  letter  was  exhibited 
in  the  courts  bfslow.  United  Stales  v.  Throckmorton,  98 
U.  S,  61,  70;  McLaughlin  v.  United  States,  107  U.  S.  526, 
528;  Mullan  v.  United  States,  118  U.  S.  271,  276;  United 
States  V.  San  JacirUo  Tin  Co.,  125  U.  S.  273,  278-287.  ^ 
The  finisher  objection  is  made  that  the  bill  cannot  be 
maintained  because  it  does  not  contain  an  offer  to  return 
the  scrip  received  when  the  commuted  entry  was  made. 
The  objection  assumes  that  the  suit  is  upon  the  same  plane 
as  if  brought  by  an  individual  vendor  to  annul  a  sale  of 
land  fraudulently  induced.  But,  as  this  court  has  said, 
the  Government  in  disposing  of  its  public  lands  does  not 
assume  the  attitude  of  a  mere  seller  of  real  estate  at  its 
market  value.  These  lands  are  held  in  trust  for  all  the 
people,  and  in  providing  for  their  disposal  Congress  has 
sought  to  advance  the  interests  of  the  whole  country  by 
opening  them  to  entry  in  comparatively  smail  tracts  under 
restrictions  designed  to  accomplish  their  settlement,  de- 
velopment and  utilization.  And  when  a  suit  is  brought 
to  annul  a  patent  obtained  in  violation  of  these  restrictions, 
the  purpose  is  not  merely  to  r^ain  the  title  but  also  to 
enforce  a  public  statute  and  maintain  the  policy  under- 
Ijdng  it.  Such  a  suit  is  not  within  the  reason  of  the 
ordinary  rule  that  a  vendor  suing  to  annul  a  sale  fraud- 
ulently induced  must  offer  and  be  ready  to  return  the  con- 
sideration received.  That  rule,  if  applied,  would  tend  to 
frustrate  the  policy  of  the  public  lahd  laws;  an<f  so  it  is 
held  that  the  wrongdoer  must  restore  the  title  unlawfully 
obtained  and  abide  the  judgment  of  Congress  as  to 
whether  the  consideration  paid  shall  be  refunded,  l/niied 
States  V.  Trinidad  Coal  Co.^  137  U.  S.  160,  170-171; 
Heckman  v.  United  States,  224  U.  S.  413,  447.  And  see 
Rev.  Stat.,  §  2362;  Act  June  16,  1880,  ir.  244,  §  2, 21  Stat 
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287;  HoffOd  v.  Uniied  States,  186  U.  8.  273;  United  States 
V.  CommonweaUh  Trust  Co.,  193  U.  S.  651;  United  States 
V.  Colarado  Anthracite  Co/,  225  U.  S.  219. 

Decree  affirmed. 


HANOVER  STAR  MILLING  COMPANY  v. 
METCALF. 

CERTIORABI  TO  THB  CIBCXIIT  COUBT  OF  APFEAIS  FOR  THB 
FIFTH  CIRCUIT. 

ALLEN   &  WHEELER   COMPANY   v.   HANOVim 
STAR  MILLING  COMPANY. 

APPEAL  FROM  AND  CERTIORARI  TO  THE.  CIRCUIT  COURT  c5f 
APPEALS  FOR  THE   SEVENTH  CIRCUIT. 

N6.  2S.    Argued  May  7,  10,  1915;  No.  90.    Argued  May  10,  1915.— 
Decided  March  6,  1916. 

Two  District  Courts  in  different  i^ircuits  having  granted  temporary 
injunctions,  imd  both  Circuit  Courts  of  Appeals  having  reversed 
upon  grounds  that  went  to  the  merits  and  differed  upon  fundamental 
questions  affecting  the  same  trade-mark,  writs  (rf  (Certiorari  were 
idlowed  by  this  court  -before  final  decrees  notwithstanding  the 
general  rule  to  the  contrary. 

Where  neither  of  the  parties,  citizens  of  different  States,  has  regis- 
tered, the  trade-maric  in  dispute  under  any  act  of  Congress  or  un- 
der the  law  of  any  State,  and  no  locid  rule  arising  frtnn  statute 
or  decisionals  shown,  cases  involving  the  use  of  such  t^ade-mark 
must  be  detenpined  according  to  applicablie  conmion-law  prin- 
di>le8. 

BacbesB  accorded  in  trade-mai'k  cases  is  based  upon  the  party's  right 
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to  be  protected  in  the  good  will  of  the  trade  or  business;  and  the 
English  rule  that  a  trade-mark  is  not  the  subject  of  property,  except 
in  connection  with  an  existing  business,  prevails  generally  in  this 
country. 

The  common  law  of  trade-marks  is  but  a  part  of  the  broader  law  of 
unfair  competition. 

While  common-law  trade-marks  and  the  right  to  tiieir  exclusive  use 
may  be  classed  among  property  rights,  the  right  grows  out  of  use 
and  not  mere  adoption. 

Where  two  parties  independently  employ  the  same  trade-mark  or  name, 
not  in  general  use  and  susceptible  of  adoption,  upon  goods  of  the 
same  class  but  in  separate  ^nd  remote  markets,  the  question  of 
prior  appropriation  is  legally  insignificant  in  the  absence  of  in-- 
tent  on  the  part  of  the  later  adopter  to  take  the  benefit  of  the 
reputation,  or  to  forestall  extension  of  the  trade,  of  the  earlier 
adopter. 

While  property  in  a  trade-mark  is  not  limited,  so  far  as  its  use  has 
extended,  by  territorial  bounds,  the  earlier  adopter  may  not  monop- 
olize markets  that  his  trade  has  never  reached  and  where  the  mark 
signifies  not  his  goods  but  those  of  another. 

So  far  as  controversy  over  a  trade-mark  concerns  intrastate  distribu- 
tion as  distinguished  from  interstate  trade  the  subject  is  not  within 
the  sovereign  power  of  the  United  States. 

Trade-mark  rights,  like  others  that  rest  in  user,  may  be  lost  by  aban- 
donment, non-user,  laches  or  acquiescence. 

Where  a  later  adopter,  in  good  faith  and  without  notice  of  its  use  in 
other  territory  by  an  earlier  adopter,  expends  money  and  ^ort  in 
building  up  a  trade  in  a  territory,  which  the  earhet  adopter  has  left 
unoccupied  for  a  long  period— in  this  case  more  than  forty  3reara— 
and  into  which  his  trade  would  not  naturally  expand,  the  eariior 
adopter  is  estopped  to  assert  trade-mark  infringement  in  that 
territory. 

A  third  party  \dio  enters  the  territory  of  such  second  adopter  and 
attempt!!  to  use  the  trade-name  in  a  maimer  calculated  to,  and  which 
does,  deceive  by  dmilarity  of  package,  even  though  the  name  of  the 
actual  manufacturer  is  placed  thereon,  is  guilty  of  unfair  conipeti- 
tion  from  which  the  user  of  the  trade-made  is  entitled  to  protec- 
tion. 

There  being  diverse  citizenship  and  the  jurisdiction  of  the  District 
Court  resting  thereon  the  decision  of  the  Circuit  Court  of  Appeals 
in  a  trade-mark  case  is  final  and  an  appeal  from  the  decree  is  <fis- 
missed  and  the  decree  is  reviewed  here  on  certiorari. 


Digitized  by 


Google 


HANOVER  MILLING  CO.  v.  METCALF.         405 
240  U.  S.  ODimon  <rf  the  Court. 

204  Fed.  Rep.  211,  reversed. 

208  Fed.  Rep,  513,  affinned  on  eertiorari  and  appefU  therefrom  dis- 
missed. 

The  facts,  which  mvolve  the  rights  of  manufacturers 
of  and  dealers  in  flour  to  the  use  of  "Tea  Rose"  as  a  trade- 
mark, for  flour  sold  in  certain  territory,  and  the  effect  of 
non-user  on  ri^t  to  use  a  trade-mark,  are  stated  in  the 
opinion. 

Mr.  Edgar  L.  Clarkson  and  Mr.  Henry  Fitta,  with  whom 
Mr.  James  E.  Morrisette  and  Mr.  John  London  were  on 
the  Iwief ,  for  Hanover  Star  Milling  Company. 

Mr.  J.  Fred  Gihter  and  Mr.  Edward  Everett  Longan  for 
Metcalf. 

Mr.  J.  Fred  Glister  and  Mr.  Edward  Everett  Longan, 
with  whom  Mr.  L.  0.  Whitney  was  on  the  brief,  for  Allen  & 
Wheeler  Company. 

Mr.  Justice  Pitney  delivered  the  opinidn  of  the  court. 

These  cases  were  argued  togeth^,  and  may  be  dis- 
posed of  in  a  single  opinion. 

In  No.  23,  the  Hanover  Star  Milling  Company,  an 
Illinois  corporation  engaged  ii;i  the  manufacture  of  flour 
in  that  State,  filed  a  bill  in  equity  on  March  4,  1912,  in 
the  United  States  District  CJourt  for  the  Middle  District 
of  Alabama,  against  Metcalf ,  a  citizen  of  the  State  of 
Alabama  and  a  merchant  engaged  in  the  business  of  sell- 
ing flour  at  Greenvillei,  Butler  County,  in  that  State,  to 
restrain  alleged  trade-mark  infringement  and  unfair  com- 
petition. The  bill  averred  that  for  twenty-eeven  years 
last  past  complainant  had  b^n  engaged  in  the  manufac- 
ture of  a  superior  and  popular  grade  of  flour,  sold  by  it  at 
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all  times  under  the  name  of  ''Tea  Rose"  flour,  iii  a  wrap- 
ping with  distinctive  markings,  including  the  words  ''Tea 
Rose''  and  a  desl^  containing  three  roses  imprinted 
upon  labels  attached  to  sacks  and  barrels;  that  this  flour 
had  been  marketed  thus  by  complainant  in  the  State  of 
Alabama  for  the  preceding  twelve  years,  during  which 
time,  by  maintaining  a  high  and  uniform  quality,  by 
expensive  advertising,  and  by  diligent  work  of  its  repre- 
sentatives, it  had  built  up  a  large  and  lucrative  market, 
with  annual  sales  of  more  than  $175,000  of  Tea  Rose 
flour  in  that  State,  and  had  established  a  valuable  reputa- 
tion for  the  name  "Tea  Rose"  and  the  distinctive  wrap- 
pings in  Alabama  and  other  States,  particularly  Greorgia 
and' Florida;  that  until  shortly  before  the  commencement 
of  the  suit  complainant's  Tea  Rose  flour  was  the  only 
flour  made,  sold,  or  offered  for  sale  under  that  name  in 
Butler  County  or  elsewhere  in  the  State  of  Alabama,  and 
the  name  "Tea  Rose"  had  represented  and  stood  for 
c6mplainant's  flour  ;^  and  that  recently  the  Stedeville 
Milling  Company,  of  Steeleville,  Illinois,  had,  through 
Metcalf's  agency,  been  marketing  in  Alabama,  and  par- 
ticularly in  Butler  County,  flour  of  its  manufacture,  in 
packages  and  wrappings  substantially  identical  with 
complainant's  and  bearing  a  design  containing  three 
roses  and  the  name  "Tea  Rose"  upon  the  labels,  in  a 
manner  calculated  to  deceive  and  in  fact  deceptive  to 
purchasers,  thereby  threatening  pecimiary  loss  to  com- 
plainant exceeding  $3,000  in  amount  and  destroying  the 
prestige  of  complainant's  "Tea  Rose"  flour  and  HRmftging 
its  trade  therein. 

Defendant's  answer  denied  all  attempts  to  deceive  pur- 
chasers, and  further  denied  complainant's  right  to  the 
exclusive  use  of  the  words  "Tea  Rose"  or  the  picture  of  a 
rose  as  a  trade-mark;  averred  that  long  prior  to  com- 
plainant's first  use  of  it,  and  as  early  as  the  year  1872, 
ihe  name  had  been  adopted,  appropriated,  and  used  as 
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a  trade-mark  for  flour  by  the  fiim  of  Allen  &  Wheeler, 
of  Troy,  Ohio,  and  used  by  it  and  its  suqcessor.  The  AUen 
&  Wheeler  Company,  continuously  as  such;  and  alleged 
that  the  SteeleviUe  Milling  Company  had  used  its*' 'Tea 
Rose''  tomd  for  more  than  sixteen  years  last  past,  and 
as  early  as  the  year  1899  had  sold  flour  in  Alabama  under 
that  label. 

Upon  consideration  of  the  biU  and  answer  and  affidavits 
submitted  by  the  respective  parties,  the  District  Court 
granted  a  temporary  injunction  restraining  Metci^lf  from 
selling  flour  labeled  '^Tea  Rose/'  manufactured  by  the 
Steeleville  Company  or  any  person,  firm,  or  corporation 
other  than  the  Hanover  Company,  at  Greenville,  or  at 
any  other  pliM^  in  the  Middle  District  of  Alabama.  Upon 
appeal,  the  Circxut  Court  of  Appeals  for  the  tlfth  Circuit 
reversed  this  decree  and  remanded  the  cause  with  direor 
tions  to  dismiss  the  bill.  204  Fed.  Rep.  211.  A  writ  of 
certiorari  was  thqn  allowed  by  this  court. 

In  No.  30,  The  .^en  &  Wh^er  Company,  a  corporation 
of  the  State  of  Ohio,  n^anufacturing  flour  at  the  City  of 
Troy  in  that  State,  filed  a  bill  against  the  Hanover  Star 
Milling  Company  on  May  23,  1912,  in  the  United  States 
District  Court  for  the  Eastern  District  of  Illinois,  aver^ 
riqg  that  in  or  before  the  year  1872  the  firm  of  Allen  & 
Whediier,  then  engaged  in  the  manufacture  of  flour  at 
Troy,  adopted  as  a  trade-mark  for  designating  one  of 
its  brands  the  words  ^'Tea  Rose,''  and  from  thence  until 
the  year  1904  continuously  used  that  trade-mark  by  plac- 
ing it  upon  sacks,  barrels,  and  packages  containing  tJie ; 
brand  and  quality  of  flour  designated  by  that  term  and 
sold  throu^out  the  United  States;  that  in  1904  the  Allen 
&  Wheeler  Company  was  incorporated  and  took  over 
the  mills,  machinery,  stock,  trade-mark,, and  good-will 
^of  the  fir|]ti,  since  which  time  the  corporation  had  con- 
tinued tg  use  the  trade-mark  upon  flow  of  its  manufac- 
ture, and  had  distributed  and  sold  such  flour  in  the  mar- 
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kets  of  the  United  States,  whereby  the  words  "Tea 
Rose"  had  become  the  cpmmon-law  trade-mark  of  the 
Allen  &  Wheeler  Company;  that  recently  it  had  learned 
that  the  Hanover  Star  Milling  Company  had  adopted 
the  words  "Tea  Rose"  as  designating  a  brand  of  flour 
manufactured  by  it,  and,  notwithstanding  notice  of  com- 
plainant's rights,  was  persisting  in  the  sale  of  its  flour 
under  that  name  and  threatening  to  continue  so  to  do; 
and  that  defendant  had  sold  large  quantities  of  Tea  Rose 
flour,  particularly  in  the  markets  of  the  States  of  Ala- 
bama, Florida,  and  Mississippi,  with  large  gross  sales, 
and  profits  approximating  $5,000  per  year  for  the  past 
five  years,  causing  damage  and  loss  to  complainant  in 
exc^  of  $3,000.  An  injunction  and  an  accounting  of 
profits  were  prayed.  Upon  this  bill,  a  demiur^  filed  by 
the  Hanover  Company,  and  affidavits  presented  by  both 
parties,  the  District  Court  granted  a  temporary  injunction 
restraining  the  use  of  the  words  "Tea  Rose"  as  a  trade- 
mark for  flour,  without  territorial  restriction.  The  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  reversed  this 
4ecree>  and  remanded  the  cause  to  the  District  Court  for 
further 'proceedings  not  inconsistent  with  its  opinion. 
Hanover  Star  Milling  Co.  v.  Attm  &  Wheekr  Co.,  208 
Fed.  Rep.  513.  An  appeal  was  taken  to  this  court,  and 
a  writ  of  certiorari  was  subsequently  granted.  The  appeal 
must  be  dismissed  for  want  of  jurisdiction,  and  the  case 
will  be  disposed  of  under  the  writ  of  certiorari. 

No  question  is  raised  respecting  the  propriety  of  passing 
upon  the  questions  at  issue  on  a  review  of  decisions  ren- 
dered upon  applications  for  temporary  injimction.  Both 
District  Courts  granted  such  injunctions,  and  both  Cir- 
cuit Courts  of  Appeals  reversed  upon  groimds  that  went 
to  the  merits.  These  courts  difiPered  upon  fundamental 
questions,  and  it  was  because  of  this  that  the  writs  of 
certiorari  were  allowed,  the  situation  being  such  that  it 
was  deemed  proper  to  ailow  them  before  final  decrees 
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were  madei  notwithstanding  the  general  rule  to  the  con- 
trary. American  Const.  Co.  v.  Jacksonville  By.,  148  U.  S. 
372,  378,  384;  The  Three  Friends,  166  U.  S.  1,  49;  The 
Conqueror,  166  U.  S.  IIO,  113;  Denver  v.  N.  Y.  Trust  Co., 
229  U.S.  123, 133. 

In  both  cases  it  was  shown  without  dispute  that  the 
firm  of  Allen  &  Wheeler  adopted  and  used  the  words  ''Tea 
Rose"  as  a  trade-mark  for  one  kind  or  quality  of  flour 
manufactured  by  it  as  early  as  the  year  1872,  and  con- 
tinued that  use  until  the  year  1904,  when  the  Allen  & 
Wheeler  Company  was  incorporated  and  took  over  the 
mills,  machinery,  stock,  trade-mark,  and  good-will  of  the 
firm  and  succeeded  to  its  business.  But  there  is  nothing 
to  show  the  extent  of  such  use  or  the  markets  reached  by 
it,  except  that  in  the  year  1872  Allen  &  Wheleer  sold 
three  lots  of  25  {barrels  each  to  a  firm  in  Cincinnati,  Ohio, 
and  one  lot  of  100  barrels  to  a  firm  in  Pittsburgh,  Pennsyl- 
vania; that. in  the  early  70's  another  firm  in  Pittsbuigh 
was  a  custom^  for  this  brand;  and  that  in  the  later  70's 
a  firm  in  Boston,  Massachusetts,  was  a  customer  for  the 
sanie  brand.  4^  to  the  Allen  &  Wheeler  Co.,  there  are 
affidavits  stating  in  general  terms  that  since  its  incor- 
poration in  1904,  and  "continuously  down  to  the  present 
time,"  the  company  has  used  the  brand  "Tea  Rose''  for 
flour;  but  there  is  a  remarkable  absence  of  particular  state- 
ments as  to  time,  place,  or  circumstances;  in  short,  no 
showing  whatever  as  to  the  extent  of  the  use  or  the  markets 
reached.  There  is  nothing  to  show  that  the  Allen  <fe 
Wheeler  "Tea  Rose''  flour  has  been  even  advertised  in 
Alabama  or  the  adjoining  States,  and  there  is  clear  and 
undisputed  proof  that  it  has  not  been  sold  or  offered  for 
sale  or  known  or  heard  of  by  the  trade  in  Alabama,  Mis- 
sissippi, or  Georgia.  In  No.  30,  there  is  xmcontradicted 
proof,  that  the  Allen  &  Wheeler  Co.  is  selling  flour  in 
Alabama  ahd  Georgia,  but  under  the  brands  "Eldean 
Patent"  and  "Trojan  Special." 
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In  both  suits,  the  Hanover  Star  Milling  Company  in- 
troduced affidavits  fairly  showing  that  shortly  after  its 
incorporation  in  the  year  1885  it  adopted  for  one  of  its 
brands  of  flour  the  name  ''Tea  Rose/'  and  adopted  for 
the  package  or  container,  whether  sack  or  barrel,  a  label 
bearing  the  name  ''Tea  Rose''  and  the  design  already 
referred  to;  and  that  this  trade-mark  was  adopted  and 
used  in  good  faith  without  knowledge  or  notice  that  the 
name  "Tea  Rose"  had  been  adapted  or  used  by  the  Allen 
&  Wheelerfirm,  or  by  anybody  else.  Jm  J904  the  Hanover 
Company  b^an  and  has  since  prosecuted  a  vigorous 
and  expensive  Campaign  of  advertising  its  Tea  Rose  flour, 
covering  the  whole  of  the  State  of  Alabama,  and  parts  of 
Mississippi,  Qeorgia,  and  Florida,  employing  many  in- 
genious and  interesting  devices  that  B3^  detailed  in  the 
proofs,  with  the  result  that  at  the  commencement  of  tl^e 
litigation  its  sales  of  ^ea  Rose  flour  in  these  markets 
amounted  to  more  than  $150,000  a  year,  the  Hanover 
Star  Milling  Company  has  come  to  be  known  as  the  Tea 
Rose  mill,  the  reputaticm  of  the  mill  is  bound  up  with  the 
reputation  of  Tea  Rose  flour,  and  "Tea  Rose"  in  the  flour 
trade  in  the  territory  referred  to  means  flour  of  the  Han- 
over Company's  manufactiu^e.  There  is  nothing  to  show 
any  present  or  former  competition  in*  Tea  Rose  flour 
between  the  latter  company  and  the  Allen  &  Wheeler 
firm  or  corporation,  or  that  either  party  has  ever  adver- 
tised that  brand  of  flour  in  territory  covered  by  the  ac- 
tivities of  th^  other. 

Metcalf 's  purchases  of  competing  Tea  Rose  flour,  which 
gave  rise  to  the  suit  brought  by  the  Hanover  Company 
against  him,  were  made  from  the  Sl^eeleville  Milling  Com- 
pany, an  Illinois  corporation,  which  appears  to  have 
adopted  the  name  and  design  of  a  tea  rose  for  flour  in  the 
year  1^06. 

It  should  be  added  that,  so  far  as  appears,  none  of  the 
parties  here  concerned  has  registered  the  trade-mark 
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under  any  act  of  Congress  or  under  the  law  of  any  Statd. 
Nor  does  it  appear  that  in  any  of  the  States  in  question 
there  exists  any  peculiar  local  rule,  arising  from  statute  or 
decision.  Hence,  the  cases  must  be  decided  according  to 
common-law  principles  of  general  application. 

Interesting  and  important  questions  are  raised  con- 
cerning the  territorial  extent  of  trade-mark  rights.  In 
behalf  of  the  Hanover  Company  it  is,  in  effect,  insisted: 

(a)  that  the  failure  of  the  Allen  &  Wheeler  Company  and 
its  predecessors  to  enter  the  south-east^n  territory  with 

"^their  Tea  Rose  flour,  and  the  fact  that  such  flour  has  been 
and  is  wholly  unknown  there  under  that  name,  disentitle 
it  to  interfere  with  the  Hanover  Company's  trade  estab- 
lished in  good  faith  in  that  territory  under  the  same  mark; 

(b)  that  the  same  considerations  entitle  Hanover  to  affirm- 
ative trade-mark  rights  of  its  own,  enforceable  against  the 
Steelevilie  Company  and  everybody  else  over  whom  it 
has  priority  in  that  taritory;  and  (c)  that  Hanover  is 
entitled  to  relief  against  Steelevilie  and  against  Metcalf 
as  its  agent,  upon  the  ground  of  unfair  competition  in 
trade  r^ardless  of  the  trade-mark  right.  An  affirmative 
answer  to  the  first  proposition  will  decide  the  Allen  & 
Wheeler  cdse  (No.  30)  in  favor  of  Hanover,  and  an  affirm- 
ative answer  to  the  third  proposition  will  decide  the  Met- 
calf case  (No.  23)  in  favor  of  Hanover,  irrespective  of. 
the  disposition  that  might  be  made  of  the  second  proposi- 
tion. In  view  of  possible  consequences  to  the  rights  of 
parties  not  before  the  court,  it  is  desirable  to  limit  the 
range  of  our  decision  as  much  as  practicable,  especially 
as  the  proofs  now  before  us  are  incomplete  and  in  some 
respects  unsatisfactory. 

It  will  be  convenient  to  dispose  first  of  No.  30.  Here  the 
bill  is  rested  upon  alleged  trade-mark  infringement,  pure 
and  simple,  and  no  question  of  unfair  competition  is  in- 
volved. The  decision  of  the  Court  of  Appeals  for  the 
Seventh  Circuit  in  favor  of  the  Hanoyer  Company  and 
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against  the  Allen  &  Wheeler  Company  was  rested  upon 
the  ground  that  although  the  adoption  of  the  Tea  Rose 
mark  by  the  latter  antedated  that  of  the  Hanover  Com- 
pany, its  only  trade,  sq  f ar  as  shown',  was  in  territory  north 
of  the  Ohio  River,  while  the  Hanover  Company  had 
adopted  ''Tea  Rose"  as  its  mark  in  perfect  good  faith, 
with  no  knowledge  tKat  anybody  else  was  using  or  had 
used  those  words  in  such  a  connection,  and  during  many 
years  it  had  built  up  and  extended  its  trade  in  the  south- 
eastern territory,  comprising  Georgia^  Florida,  Alabama, 
and  Mississippi,  so  that  in  the  flour  trade  in  that  territory 
the  mark  ''Tea  Rose''  had  come  to  mean  the  Hanover 
Company's  flour,  and  nothing  else.  The  court  held  in 
effec^that  the  right  to  protection  in  the  exclusive  use  of  a 
trade-mark  extends  only  to.  those  markets  where  the  j 

^trader's  goods  have  become  known  and  identified  by  his  i 

usie  of  the  mark;  and  because  of  the  non-occupancy  by  the 
Allen  &  Wheeler  Qompany  of  the  southeastern  markets  it 
had  no  ground  for' relief  hi  equity.  Let  us  test  this  by 
reference  to  general  principles. 

The  redress  that  is  accorded  in  trade-mark  cases  is  based  { 

upon  the  party's  right  to  be  protected  in  the  good-will  of  a 
trade  or  business..  The  primary  and  proper  function  of  a 
trade-mark  is  to  identify  the  origin  or  ownership;  of  the 
article  to  which  it  is  affixed.  Where  a  party  has  been  m 
the  habit  of  labeling  his  goods  with  a  distinctive  mark,  so 
that  purchasers  recognize  goods  thus  ^narked  as  being  of 
his  production,  others  are  debc.  )m  appl}ang  the 

same  mark  to  goods  of  the  same  deov  tion,  because  to 
do  so,  would  in  effect  represent  their  goods  to  be  of  his 
production  and  would  tend  to  deprive  him  of  the  profit 
he  might  make  through  the  sale  of  the  goods  which  the 
purchaser  intended  to  buy.  Courts  afford  redress  or  relief 
upon  the  ground  that  a  party  has  a  valuable  interest  in  the 
good-will  of  his  trade  or  busings,  and  in  the  trade-marks 
adopted  to  maintain  and  extend  it.    The  essence  of  the 
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wrong  consists  in  the  sale  of  the  goods  of  one  manufac- 
turer or  vendor  for  those  of  another.  Canal  Co,  v.  Clark, 
18  WaU.  31li  322;  McLean  v.  Fleming,  96  U.  S.  .245,  251; 
Manvfaduring  Co.  v.  Trainer,  101  U.  S.  51,  53;  Menendez 
V.  HoU,  128  U.  S.  514,  520;  Lavrrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.,  138  U.  S.  537,  546. 

This  essential  element  is  the  same  in  trade-mark  cases 
as  in  cases  of  unfair  competition  unaccompanied  with 
trade-mark  infringement...  In  ifact,  the  conmion  law  of 
trade-marks  is  but  a  part  of  the  broader  law  of  imfair 
competition.  Elgin  Watch  Co.  v.  Illinois  Watch  Co.,  179 
II.  S.  665,  674;  G.  &  C.Merriam  Co.  v.  Saaljield,  198  Fed. 
Rep.  369, 372;  Cohen  v.  Nagle,  190  Massachusetts,  4, 8, 15; 
5  A.  &  E.  Ann.  Cas.  553,  555,  558. 

Common-law  trade-marks,  and  the  right  to  their  ex- 
clusive use,  are  of  course  tq  be  classed  among  property 
rights,  Trade-mark  Cases,  100  IT.  S.  82,  92,  93;  but  only  in 
the  isense  that  a  man's  right  to  the  continued  enjoyment 
of  his  trade  r^utation  and  the  good-will  that  flows  from 
it,  free  from  unwarranted  interference  by  others,  is  a 
property  right,  for  the  protection  of  which  a  trade-mark 
is  an  instrumentaUty .  As  was  said  in  the  same  ca^se  (p.  94) , 
the  right  grows  out  of  use,  not  mere  adoption.  In  the 
English  coiu*ts  it  often  has  been  said  that  there  is  no  prop- 
erty whatever  in  a  trade-mark,  as  such.  Per  Ld.  Langdale, 
M.  R.,  in  Perry  v.  TruejiU,  6  Beav.  73;  per  Vice  Chancellor 
Sir  Wm.  Page  Wood  {afterwards  Ld.  Hatherly),  in  Col- 
lins Co.  V.  Brown,  Z  Kay  &  J.  423,  426;  3  Jur.  N.  S.  930; 
per  Ld.  Herschell  in  Reddaway  v.  Banham,  A.  C.  1896, 199, 
209.  But.  since  in  the  same  cases  the  courts  recognised 
the  right  of  the  party  to  the  exclusive  use  of  marks  adopted 
to  indicate  goods  of  his  manufacture,  upon  the  ground  that 
"A  nian  is  not  to  sell  his  own  goods  under  the  pretense 
that  they  are  the  goods  of  another  man;  he  cannot  be  per- 
mitted to  practise  such  a  deception,  nor  to  use  the  means 
which  contribute  to  that  end.    He  cannot  therefore  be 
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fldlowed  to  use  names,  marks,  letters,  or  other  indicia,  by 
which  he  may  uiduce  purchasers  to  believe,,  that  the  goiods 
which  he  is  selling  are  the  manufactiu^  of  another  person'' 
(6  Beav.  73);  it  is  plain  that  in  denying  the  right  of  prop- 
erty in  a  trade^mark  it  was  intended  only  ta  deny  such 
property  right  except  as  appurtenant  to  an  established 
btisinesa  or  trade  in  connection  with  which  the  niark  is 
used.  This  is  evident  from  the  expressions  used  in  these 
and  other  English  cases.  Thus,  in  Ainsuwrth  v.  Walmaley, 
L.  R.  1  Eq.  Cas.  518,  524,  Vice  Chancellor  Sir  Wm.  Page 
Wood  said:  ''This  court  has  tak^  upon  itself  to  protect  a' 
man  in  ^he  use  of  a  certain  trade-mark  as  applied  to  .a 
particular  description  of  article.  He  has  no  property  in 
that  mark  per  se,  any  more  than  in  any  other  fanciful 
denomination  he  may  assume  for  his  own  private  use, 
otherwise  than  with  reference  to  his  trade.  If  he  does  not 
carry  on  a  trade  in  iron,  but  carries  01^  a  trade  in  linen,  an(l 
stamps  a  lion  on  his  linen,  another  person  may  stamp  a 
lion  on  iron;  but  when  he  has  appropriated  a  mark  to  a 
particular  species  of  goods,  and  claused  his  goods  to  cir- 
culate with  this  mark  upon  them,  the  court  has  said  that 
no  one  shall  be  at  Uberty  to  defraud  that  man  by  using 
that  mark,  and  passing  off  goods  of  his  manufactiure  as 
being  the  goods  of  the  owner  of  that  mark." 

In  short,  the  trade-maris  is  treated  as  merely  a  protec- 
tion for  the  good-will,  and  not  the  subject  of  property 
except  in  connection  with  an  existing  business.  The  same 
rule  prevails  generally  in  this  country,  and  is  recognized 
in  the  decisions  of  this  court  already  cited.  See  also 
ApoUinaria  Co.  v.  Scherer,  27  Fed.  Rep.  18,  20;  Levy  v. 
TFaitf,  61  Fed.  Rep.  1008,  1011;  Macmahan  Co.  v.  Denver 
Mfg.  Co.j  113  Fed.  Rep.  468, 471, 475;  Congress  Spring  Co. 
y.  High  Rock  Congress  Spring  Co.,  57  Barb.  526,  551; 
Weston  V.  Ketcham,  51  How.  Pr.  455, 456;  Candee  v.  Deere, 
54  Illinois,  439, 457;  Avery  &  Sons  v.  MeUde,  81  Kentucky, 
73,86. 
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Expressions  are  found  in  many  of  the  cases  to  the  effect 
that  the  exclusive  right  to  the  use  of  a  trade-Hiark  is 
founded  on  priority  of  appropriation.  Thus,  in  Canal  Co. 
V.  Clark,  13  Wall.  311,  323,  reference  is  made  to  "the  first 
appropriator";  m  McLean  w.  Fleming y  96  U.  S.  245,  251, 
to  "the  person  who  first  adopted  the  stamp ";  in  Manufac- 
luring  Co.  v.  Trainer y  101  U.  S.  51,  63,  the  expression  is 
"any  symbol  or  device,  not  previously  appropriated, 
which  will  distinguish,"  etc.  But  these  expressions  are 
to*be  understood  in  their  application  to  "the  facts  of  the 
cases  decided.  In  the  ordinary  case  of  parties  competing 
under  the  same  mark  in  the  same  market,  it  is  correct  to 
say  that  prior  appropriation  settles  the  question.  But 
where  two  parties  independently  are  employing  the  same 
mark  upon  goods  of  the  same  class,  but  in  separate  markets 
wholly  remote  the  one  from  the  other,  the  question  of  prior 
appropriation  is  legally  insignificant,  unless  at  least  it 
appear  that  the  second  adopter  has  selected  the  mark 
with  sonie  design  inimical  to  the  interests  of  the  first  user, 
such  as  to  take  the  benefit  of  the  reputation  of  his  goods, 
to  forestall  the  extension  of  his  trade,  or  the  like. 

Of  course,  if  the  symbol  or  device  is  already  in  general 
use,  employed  in  such  a  manner  that  its  adoption  as  an 
index  of  source  or  origin  would  only  produce  confusion 
and  mislead  the  pubUc,  it  is  not  susceptible  of  adoption  as 
a  trade-mark.  Such  a  case  was  Columbia  Mill  Co.  v. 
AUomy  150  U.  S.  460,  464,  affirming  40  Fed.  Rep.  676, 
where  it  appeared  that  before  complainant's  adoption  of 
the  disputed  word  as  a  brand  for  its  flour  the  same  word 
uwas  used  for  the  like  purpose  by  numerous  mills  in  differ- 
ent parts  of  the  country. 

That  property  in  a  trade-mark  is  not  limited  in  its  en- 
joyment by  territorial  bounds,  but  may  be  asserted  and 
protected  wherever  the  law  affords  a  remedy  for  wrongs, 
is  true  in  a  limited  sense.  Into  whatever  markets  the  use 
of  a  trade-mark  has  extended,  or  its  meaning  has  become 
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known,  there  will  the  manufacturer  or  trader  whose  trade 
is  pirated  by  an  infringing  use  be  entitled  to  protection 
and  redress.  But  this  is  not  to  say  that  the  proprietor  of  a 
trade-mark,  good  in  the  markets  where  it  has  been  em- 
ployed, can  monopolize  market^  that  his  trade  has  never 
reached  and  where  the  mark  signifies  not  his  goods  but 
those  of  anothel*.  We  agree  with  the  court  below  (208 
Fed.  Rep.  519)  that  ^' Since  it  is  the  trade,  and  not  t^e 
mark,  that  is  to  be  protected,  a  trade-mark  acknowl- 
edges no  territorial  boundaries  of  municipalities  or  states 
or  nations,  but  extentb  to  every  market  where  the  trader's 
goods  have  become  known  and  identified  by  his  use  of  the 
mark.  But  the  mark,  of  itself,  cannot  travel  to  markets 
where  there  b  no  article  to  wear  the  badge  and  no  trader 
to  offer  the  article.'' 

To  say  that  a  trade-mark  right  is  not  limited  in  its  en- 
joyment by  territorial  bounds,  is  inconsistent  with  sayinig 
that  it  extends  as  far  as  the  sovereignty  in  which  it  has 
been  enjoyed.  If  the  territorial  boxmds  of  sovereignty 
do  not  limit,  how  Can  they  enlarge  such  a  right?  And  if ' 
the  mere  adoption^  and  use  of  a  trade-mark  in  a  limited 
market  shall  (without  statute)  create  an  exclusive  own^^ 
ship  of  the  mark  throughout  the  bounds  oi  the  sovereignty, 
the  question  at  once  arises,  "What  sovereignty?"  So  far 
as  the  proofs  disclose,  the  Allen  &  Wheeler  mark  has  not 
been  used  at  all^  is  not  known  at  all  in  a  market  sense, 
within  the  sovereignty  of  Alabama,  or  the  adjacent  States, 
where  the  controversy  with  the  Hanover  Star  Milling 
Company  arose.  Ai^d  so  far  as  the  controversy  concerns 
intrastate  distribution  as  distinguished  from  interstate 
trade,  the  subject  i^  not  within  the  sovereign  powers  of 
the  United  States.    Trade-Mark  Cases,  100  U.  S.  82,  93. 

We  are  referred  to  an  expression  contained  in  the 
opinion  of  this  court  in  Kidd  v.  Johnsoriy  100  U.  S.  617, 
619:  "The  right  to  use  the  trade-mark  is  not  limited  to 
any  place,  city,  or  State,  and,  therefore,  must  be  deemed 
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to  extend  everjrwhere/'  But  a  reference  to  the  facts  of 
the  case,  and  the  context,  shows  thai  the  language  was 
not  used  in  the  sense  attributed  to  it  in  the  argument. 
The  question  presented  for  decision  related  to  the  owner- 
ship of  a  trade-mark  used  by  complainants  (Johnson  A 
Co.)  on  packages  and  barrels  containing  whiskey,  manu- 
factured and  sold  by  them  in  Cincinnati,  and  this  turned 
in  part  upon  the  force  to  be  given  to  a  written  transfer 
executed  by  one  Pike  and  delivered  to  complainant's 
predecessors  in  business  in.  connection  with  a  sale  of  the 
distillery  and  its  appurtenances,  which  were  Pike's  in- 
dividual property.  Kidd,  the  defendant,  claimed  the 
right  to  use  the  same  mark  as  surviving  partner  of  a 
firm  of  which  Pike  had  been  a  member.  The  court, 
speaking  by  Mr.  Justice  Field,  said  (p.  619) :  "That  trans- 
fer was  plainly  designed  to  confer  whatever  right  Pike 
possessed.  It,  in  terms,  extends  the  use  of  the  trader 
mark  to  Mills,  Johnson  &  Co.  and  their  successors.  Such 
use,  to  be  of  any  value,  must  necessarily  be  exclusive.  If 
others  also  could  use  it,  the  trade-mark  would  be  of  no 
service  in  distinguishing  the  whiskey  of  the  manufacture 
in  Cincinnati;  and  thus  the  company  would  lose  all  the 
benefit  arising  from  the  reputation  the  whiskey  there 
manufactured  had  acquired  in  the  market.  The  right  to 
use  the  trade-mark  is  not  limited  to  any  piftce,  city,  or 
State,  and,  th^^ore,  must  be  deemed  to  extend  every- 
where." This  does  not  import  that  the  trade-mark  right 
assigned  was  greater  in  extent  than  the  trade  in  which  it 
was  used.  The  record  in  the  case  showed  that  complain- 
iant's  trade  had  been  extended  to  New  Orleans,  and  the 
controversy  arose  out  of  sales  made  there  by  defendants 
as  licensees  of  Kidd.  It  was  admitted  in  the  answer  that 
they  had  sold  whiskey  in  competition  with  that  of  com- 
plakants  at  New  Orleans,  and  under  the  same  trade- 
mark, and  the  case  was  by  stipulation  treated  as  a  test 
case  to  settle  whether  Johnson  &  Co.  or  Kidd  had  Ihe 
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exclusive  right,  or  whether  they  had  a  joint  right,  to  the 
use  of  the  mark. 

We  are  also  referred  to  Derringer  v.  Pfafe,  29  California, 
292,  295,  in  which  it  was  said  by  the  court:  ''The  manu- 
facturer at  Philadelphia  who  has  adopted  and  uses  a  trade- 
mark, has  the  same  right  of  property  in  it  at  New  York 
or  San  Francisco  that  he  has  at  his  place  of  manufacture." 
In  that  case  plaintiff  averred  that  he  was  a  resident  of 
Philadelphia,  and  upwards  of  thirty  years  before  the 
action  invented  a  pistol  and  adopted  as  a  trade-mark  for 
it  the  words  "Derringer,  Philadel.,"  which  was  and  ever 
since  had  been  his  trade-mark,  and  which  he  had  caused 
to  be  stamped  on  the  breech  of  all  pistols  manufactured 
and  sold  by  him;  and  that  the  defendant  since  1858  had 
been  engaged  in  the  manufacture  of  pistols  at  San  Fran- 
cisco similar  to  plaintiff's,  on  the  breech  of  which  he  had 
stamped  plaintiff's  trade-mark,  etc.  The  report  of  the 
case  shows  (p.  294)  that  the  only  question  presented  was 
whether  the  California  statute  of  1863  concerning  trade- 
marks had  repealed  or  abrogated  the  remedies  afforded 
by  the  common  law  in  trade-mark  cases.  This  was  an- 
swered in  the  negative,  and  in  the  course  of  the  reasoning 
the  court  said,  p.  295:  ''The  right  is  not  limited  in  its 
enjoyment  by  territorial  bounds,  but,  subject  only  to 
such  statutory  regulations  as  may  be  properly  made  con- 
cerning the  use  and  enjoyment  of  other  property,  or  the 
evidences  of  title  to  the  same,  the  proprietor  may  assert 
and  maintain  his  property  right  wherever  the  common 
law  affords  remedies  for  wrongs;"  continuing  with  what 
we  have  first  quoted.  Although  not  expressly  stated, 
it  is  implicit  in  the  report  that  plaintiff's  pistols  were  on 
the  market  in  San  Francisco,  and  his  trade-mark  known 
there  and  imitated  by  defendant  for  that  very  reason. 
It  was  such  a  mark  as  could  not  be  accidentally  hit  upon. 

It  results  from  the  general  principles  thus  far  discussed 
that  trade-mark  rights,  like  others  that  rest  in  user,  may 
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be  lost  by  abandonment,  non-user,  lacbes^  or  acquiescence. 
Abandonment,  in  the  strict  sense,  rests  upon  an  intuit  to 
abandon ;  and  we  have  no  purpose  to  qualify  the  authority 
of  Saxlehner  v.  Eisner,  179  U.  S.  19,  31,  to  tiiat  eflfect. 
As  to  laches  and  acquiescence,  it  has-been  repeatedly 
held,  in  cases  where  defendants  acted  fraudulently  or 
with  knowledge  of  plaintiffs'  rights,  that  relief  by  ifijunc- 
tion  would  be  accorded  although  an  accounting  of  profits 
should  be  demed.  McLean  v.  Fleming,  96  U.  S.  245^  257; 
Menendez  v.  ffoft,  128  U.  S.  514,  523;  Saxlehner  v.  Eienm^, 
179  U.  S.  19,  39.  So  much  must  be  reptrded  as  settled. 
But  cases  differ  according  to  their  circumstances,  and 
neither  of  those  cited  is  in  point  with  the  present.  Al* 
lowing  to  the  Allen  &  Wheeler  firm  and  corporation  the 
utmost  tiiat  the  proofs  disclose  in  their  favor,  they  have 
confined  their  use  of  the  ''Tea  Rose"  trade-mark  to  a 
limited  territory,  leaving  iJie  south-eastern  States  un- 
touched. Even  if  they  did  not  know— and  it  does  not 
appear  that  they  did  know-^that  the  Hanover  Com^Mny 
was  doing  so,  they  must  be  held  to  have4;aken  the  ri^ 
that  some  innocent  party  might,  during  ^eir  forty  years 
of  inactivity,  hit  upon  the  same  mark  and  expend  money 
and  effort  in  building  up  a  trade  in  flour  under  it.  If, 
during  the  long  period  that  has  elapsed  since  the  last 
specified  sale  of  Allen  &  Wheeler  "Tea  Rose"— liiis  was 
"in  the  later  70's" — ^that  flour  has  been  sold  in  other  parts 
of  the  United  States,  exclyding  the  south-eastern  States, 
no  clearer  evidence  of  abandonment  by  non-user  of  trade- 
mark rights  in  the  latter  field  could  reasonably  be  asked 
for.  And  when  it  appears,  as  it  does,  that  the  Hanover 
Company  in  good  f aitibi  and  without  notice  of  the  Allen  & 
Wheeler  mark  has  expended  much  money  and  effort  in 
building  up  its  trade  in  the  south-eastern  market,  so  that 
"'tea  Rose"  there  means  Hanover  Company's  flour  and 
nothing  else,  the  Allen  &  Wheeler  Company  is  estopped  to 
assert  trade-mark  infringement  as  to  that  territory. 
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The  extent  sxxd  character  of  that  territory,  and  its  re- 
moteness from  that  in  which  the  Allen  &  Wheeler  mark 
is  known,  are  circmnstances  to  be  considered.  Alabama 
ajone — ^to  say  nothing  of  iRe  other  States  in  question-*- 
has  an  area  of  over  50,000  square  miles,  and  by  the  census 
of  1910  contained  a  population  of  more  than  2,000,000. 
Its  most  noirtherly  point  -is  more  than  250  miles  south  of 
Cincinnati,  which  is  the  nearest  point  at  which  sales  of 
Allen  &  Wheeler  "Tea  Rose"  are  shown  to  have  been 
made,  and  these  at  a  time  antedating  by  approximately 
forty  years  the  conmiencement  of  the  present  controversy. 
We  are  not  dealing  with  a  case  where  the  junior  appro- 
priator  of  a  trade-mark  is  occupying  territory  that  would 
probably  be  reached  by  the  prior  user  in  the  natiuul  ex- 
pansion of  his  trade,  and  need  pass  no  judgment  upon 
such  a  case.  Under  the  circumstances  that  are  here  pre- 
sented, to  permit  the  Allen  &  Wheeler  Company  to  use 
the  mark  in  Alabama,  to  the  exclusion  of  the  Hanover 
Company,  would  take  the  trade  and  goodwill  of  the  latter 
company — built  up  at  much  expense  and  without  notice 
of  the  former's  rights — and  confer  it  upon  the  former,  to 
the  complete  perversion  of  the  proper  theory  of  trade- 
mark rights. 

The  case  is  peculiar  in  its  facts;  and  we  have  found 
none  precisely  like  it.  The  recent  case  of  Redanus  Co.  v. 
United  Drug  Co.  (C.  C.  A.  6th),  227  Fed.  Rep.  545,  549, 
553,  is  closely  analogous. 

We  come  now  to  No.  23.  The  Court  of  Appeals  (204 
Fed.  Rep.  211)  denied  relief  to  the  Hanover  Company 
against  Metcalf  under  the  head  of  trade-mark  infringe- 
ment partly  upbn  the  ground  that  Allen  &  Wheeler  were 
the  first  appropriators  of  the  mark,  and  that  it  had  been 
continuously  used  by  that  firm  and  its  successor  down  to 
the  time  of  the  suit,  but  principally  upon  the  ground  that, 
irrespective  of  whether  this  use  was  so  general  or  con- 
tinuous as  to  exclude  other  appropriation,  the  evidence 
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showed  a  use  of  th^  saine  brand  by  the  SteeleviUe  Company 
commencing  m  the  year  1895  and  carried  on  in  the  States 
of  Illinois,  Tennessee,  Indiana,  Arkansas  and  Mississippi, 
with  occasional  shipments  into  Alabama;  a  use  so  exten- 
sive and  continuous  as  to  exclude  the  claim  of  the  Han- 
over Company  to  either  first  appropriation  or  exclilsive 
use  in  any  of  the  territory  from  whidti  it  sought  to  expel 
Metcalf;  and  that  ''the  SteeleviUe  Milling  Company's 
first  use  and  its  extensive  and  continuous  use  established 
by  the  evidence  in  the  territory  of  its  selection  gave  it 
the  unqualified  right  to  extend  unhampered  its  trade  in 
flour  under  the  Tea  Rose  brand  into  any  part  of  the 
United  States,  and  that  too  without  incurring  the  legal 
odium  of  unfair  competition.''  Relief  under  the  head  of 
imfair  competition  wa,s  denied  upon  the  ground  that  the 
Hanover  <^ompany  had  not  clearly  shown  that  it  had 
established  by  prior  adoption  the  exclusive  right  to  dress 
its  goods  in  the  manner  claimed. 

Upon  the  question  of  trade-mark  rights  as  between  the 
Hanover  and  the  SteeleviUe  companies  (leaving  Allen  & 
Wheeler  out  of  the  question),  the  proofs  are  somewhat 
conflicting.  There  is  evidence  that  Hanover's  use  of  the 
Tea  Rose  brand  antedated  the  year  1893,  and  probably 
began  as  early  as  1886.  The  extent  and  particulars 
of  such  use,  prior  to  the  year  1903,  are  not  made  to  appear. 
On  the  other  hand,  SteeleviUe  appears  to  have  adopted 
the  brand  in  the  year  1895,  and  used  it  in  trade  in  Illinois, 
Tennessee,  Mississippi,  Louisiana,  and-  Arkansas;  the 
extent  and  particulars  of  the  use  not  being  shown.  Sharp 
competition  appears  to  have  been  carried  on  between  the 
two  companies  in  selling  flour  under  the  Telt  Rose  brand 
at  Meridian,  Mississippi,  in  the  years  1903  to  1905,  with 
the  result  that  the  Hanover  Company,  claiming  that  its 
use  of  the  mark  for  flour  had  antedated  that  of  the  Steele- 
viUe Company,  succeeded  in  obtaining  a  favorable  de- 
cision in  an  informal  arbitration  by  ofiicials  of  the  MiUers 
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National  Federation;  and  for  this  or  some  other  reason 
Steeleville  appears  to  have  retired  and  left  the  Hanover 
Company  in  complete  control  of  the  Meridian  market. 
.Aside  from  the  business  done  by  the  Steeleville  Company 
at  Meridian,  there  is  no  proof  of  business  done  by  it  in 
the  south-eastern  States,  except  that  it  made  an  isolated 
sale  of  Tea  Rose  flour  to  a  merchant  at  Whistler,  Ala- 
bama, in  the  year  1899,  the  quantity  not  stated,  and  twp 
isolated  sales,  involving  a  small  quantity  in  each  case, 
one  to  a  retailer  in  Tupelo,  Mississippi,  in  the  year  1910, 
the  other  to  a  retailer  in  West  Point,  Mississippi,  in  Jan- 
uary, 1912. 

As  we  regard  the  proofs,  they  do  not  sustain  the  view 
of  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
either  as  to  first  use  or  as  to  extensive,  continuous,  or 
exclusive  use  of  the  Tea  Rose  brand  by  the  Steeleville 
Company,  and  there  is  nothing  in  the  history  of  the  use  of 
the  brand  in  the  disputed  territory  to  deprive  the  Hanover 
Company  of  its  right  to  be  protected  at  least  against 
unfair  competition  at  the  hands  of  the  Steeleville  Company 
or  of  Metcalf  as  its  representative. 

That  there  was  such  unfair  competition,  commenced 
by  Metcalf  shortly  before  the  bringing  of  the  suit,  the 
proofs  clearly  show.  Repeating  that  since  the  year  1904 
the  Hanover  Company  had  extensively  advertised  its 
Tea  Rose  flour  throughout  the  State  of  Alabama  and 
parts  of  Mississippi,  Georgia,  and  Florida,  with  the  result 
that  its  siEdes  of  that  flour  in  those  markets  amounted 
to  more  than  $150,000  a  year,  while  the  Hanover  Star 
Milling  Company  had  come  to  be  known  as  the  Tea 
Rose  mill,  and  the  words  "Tea  Rose*'  in  the  flour  trade 
in  that  territory  meant  flour  of  the  Hanover  Company's 
manufacture  and  nothing  else,  and  that,  except  for  isolated 
sales  in  Mississippi  in  1910  and  1912,  ahready  motioned, 
no  Te^  Rose  flour  other  than  that  of  the  Hanover  Com- 
pany had  been  sold  in  that  territory  for  a  number  of 


Digitized  by 


Google 


HANOVER  MILLING  CO.  v!.  METCALP.        423 
2M>n.S.  Opmkm  of  the  Court. 

years,  it  further  shoddd  be  stated  that  Ebuiover  Tea  Boee 
was  distributed  in  Butler  County  and  adjoining  counties 
in  Alabama  by  the  McMullan  Grocery  Q>mpany,  whose 
place  of  business  was  at  Greenville.  They  had  built  up 
a  large  trade  for  this  flour  in  Butler  County  and  the  neigh- 
boruig  counties  of  Conecuh,  Covington,  Lowndes,  and 
Crenshaw.  The  McMullan  Company  had  the  exclusive 
sale  of  the  Hanover  Company's  Tea  Rose  flour,  so  that 
Metcalf,  who  likewise  did  business  at  Greenville,  was 
unable  to  procure  it  for  distribution  to  his  customers. 
A  short  time  oef ore  the  suit  was  commenced,  however,  he 
anixounced  to  the  public  and  the  trade  in  Butler  County 
that  he  had  secured  Tea  Rose  flour,  and  on  receiving  ^ 
consignment  from  the  Steeleville  Company,  which  wab 
labeled^ 'Tea  Rose"  and  put  up  in  packages  closely  re- 
sembling those  used  by  the  Hanover  Company — so  closely 
that,  according  to  tiie  undisputed  evidence,  they  are 
''calculated  to  and  do  in  fact  deceive  the  ordinary  and 
casual  purchaser  of  flour  into  the  belief  tliat  he  is  pur^ 
chasing  the  article  of  that  name  manufactured  by  the 
said  Hanover  Star  Milling  Company'' — Metcalf  put 
large  bannecs  on  his  mules  and  dray  advertising  to  the 
public  that  he  had  received  a  shipment  of  Tea  Rose  flour, 
and  that  it  was  "Steeleville  Milling  Company's  Tea  Rose 
flour,  best  quality."  Metcalf,  and  his  traveling  salesman 
who  marketed  the  greater  part  of  this  consignment,  and 
several  parties  who  purchased  it  in  lots  of  from  one  to  ten 
barrels,  deposed  that  it  was  not  sold  under  a  representa- 
tion that  it  was  manufactured  by  the  Hanover  Company, 
but,  on  the  contrary,  that  it  was  Tea  Rose^flour  manu- 
factured by  the  Steeleville  Milling  Company.  But  Met- 
calf's  purpose  to  tfJce  advantage  of  ihe  reputation  of  the 
Hanover  Company's  Tea  Rose  floui:  is  so  manifest,  and 
the  tendency  of  tiie  similarity  of  the  brand  and  accom- 
panying design,  and  of  the  make-up  of  the  packages,  to 
mislead  ultimi^te  consumers  is  so  evident,  that  it  seems  to 
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US  a  case  of  unfair  competition  is  made  out.  The  circum- 
stances strongly  indicate  a  f raudul^it  intent  to  palm  off 
the  Steeleville  Tea  Rose  flour  upon  customers  as  being 
the  same  as  the  Tea  Rose  flour  made  by  complainant, 
the  reputation  of  which  is  shown  to  be  so  well  established. 
The  mere  substitution  of  "Steeleville"  in  the  place  of 
'^ Hanover"  on  the  labels  is  not  convincing  either  that 
the  intent  is  innocent  or  that  the  result  will  be  innocuous, 
since  it  is  accompanied  with  the  words  "Tea  Rose," 
(shown  to  have  acquired  a  secondary  meaning),  and  with 
the  distinctive  wrapping,  both  indicative  in  that  market 
of  complainant's  flour.  Complainant  is  thus  shown  to 
be  entitled  to  an  injunction  against  Metcalf,  irrespective 
of  its  claim  to  affirmative  trade-mark  rights  in  that  terri- 
tory. Coats  V.  Merrick  Thread  Co.,  149  U.  S.  562,  566; 
Elgin  Nat'l  Watch  Co.  v.  lUinais  Watck  Co.,  179  U.  S. 
665,  674.  Adjudication  of  the  latter  claim  may  be  made, 
if  necessary,  upon  final  hearing,  •  when  the  proofs  will 
presumably  be  more  complete  than  they  now  are. 

It  results  that  the  decree  under  review  in  No.  23  should 
be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion,  and  that  the  decree 
in  No.  30  should  be  affirmed. 

.  Decree  in  No.  2S  reversed. 

Appeal  in  No.  SO  dismissed. 

Decree  in  No.  SO  affirmed. 

Mb.  Justice  Holbies  cpncurring. 

I  am  disposed  to  agree  that  the  decree  dismissing  the 
bill  of  the  Hanover  Star  Milling  Company  should  be 
reversed  and  that  the  decree  denying  a  preliminaiy  in- 
junction to  the  Allen  and  Wheeler  Company  should  be 
affirmed,  and  I  agree  in  the  main  with  the  reasoning  of 
the  court,  so  far  as  it  goes.  But  I  think  it  necessary  to  go 
fiarther  even  on  the  assumption  that  we  are  dealing  with 
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the  question  of  trade-marks  in  the  several  States  only  so 
far  as  commerce  among  the  States  is  not  concerned.  The 
question  before  us,  on  that  assumption,  is  a  question  of 
state  law,  since  the  rights  that  we  are  considering  are 
conferred  by  the  sovereignty  of  the  State  in  which  they 
are  acquired.  This  seems  to  be  too  obvious  to  need  the 
citation  of  authority,  but  it  is  a  necessary  corollary  of  the 
Trade  Mark  Cases,  100  U.  S.  82.  Those  cases  decided 
that  Congress  cannot  deal  with  trade-marks  as  used  in 
coBMnerce  wholly  between  citizens  of  the  same  State.  It 
follows  that  the  States  can  deal  with  them,  as  in  fact 
they  sometimes  do  by  statute,  Mass.  Rev.  Laws,  c.  72, 
§§  2,  3,  and  when  not  by  statute  by  their  common  law. 

As  the  common  law  of  the  several  States  has  the  same 
origin  for  the  most  part  and  as  their  law  concerning  trade- 
marks and  unfair  competition  is  the  same  in  its  general 
features,  it  is  natural  and  very  generally  correct  to  say 
that  trade-marks  acknowledge  no  territorial  limits.  But 
it  never.should  be  forgotten,  and  in  this  case  it  is  important 
to  remember,  that  when  a  trade-mark  started  in  one  State 
is  recognized  in  another  it  is  by  the  authority  of  a  new 
sovereignty  that  gives  its  sanction  to  the  right.  The  new 
sovereignty  is  not  a  passive  figurdiead.  It  creates  the 
right  within  its  jimsdiction,  and  what  it  creates  it  may 
condition,  as  by  requiring  the  mark  to  be  recorded,  or  it 
may  deny.  The  question  then  is  what  is  the  common  law 
of  Alabama  in  cases  like  these.  It  appears  to  me  that  if  a 
mark  previously  unknown  in  that  State  has  been  used  and 
given  a  reputation  thjere,  the  State  well  may  say  that  those 
who  have  spent  their  money  innocently  in  giving  it  its 
local  value  are  not  to  be  defeated  by  proof  that  others 
have  used  the  m^k  earlier  in  another  jurisdiction  more  or 
less  remote.  Until  I  am  compelled  to  adopt  a  different 
view  I  shall  assume  that  that  is  the  conmion  law  of  the 
State.  It  appears  to  me  that  the  foundation  of  the  right 
as  Jtated  by  the  court  requires  that  conclusion.     See 
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further  Chadwick  v.  CaveU,  151  Massachusetts,  190,  193, 
194.  Those  who  have  used  the  mark  within  the  State 
are  those  who  will  be  defrauded  if  another  can  come  in 
and  reap  the  reward  of  their  efforts  on  the  strength  of  a 
use  elsewhere  over  which  Alabama  has  no  control. 

I  think  state  lines,  speaking  always  of  matters  outside 
the  authority  of  Congress,  are  important  in  another  way. 
I  do  not  beUeve  that  a  trade-mark  established  in  Chicago 
could  be  used  by  a  competitor  in  some  other  part  of  Il- 
linois on  the  ground  that  it  was  not  known  there.  I 
think  that  if  it  is  good  in  one  part  of  the  State  it  is>  good 
in  all.  But  when  it  seeks  to  pass  state  lines  it  may  find 
itself  limited  by  what  has  been  done  under  the  sanction 
of  a  power  coordinate  with  that  of  Illinois  and  para- 
mount over  the  territory  concerned.  If  this  view  be 
adopted  we  get  rid  of  all  questions  of  penumbra,  of  shad- 
owy marches  where  it  is  difficult  to  decide  whether  the 
business  extends  to  them.  We  have  sharp  lines  drawn 
upon  the  fimdamental  consideration  of  ^the  jurisdiction 
originating  the  right.  In  most  cases  the  change  of  juris- 
diction will  not  be  important  because  the  new  law  will 
take  up  and  apply  the  same  principles  as  the  old,  but  when, 
as  here,  justice  to  its  own  people  requires  a  State  to  set  a 
limit,  it  may  do  so,  and  this  court  cannot  pronounce  its 
action  wrong. 
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EATON,  TRUSTEE  IN  BANKRUPTCY  OF  LUKE, 
V.  BOSTON  SAFE  DEPOSIT  AND  TRUST  COM- 
PANY, TRUSTEE  OF  LEIGHTON. 

ERROR  TO  THE  SUPREME  COURT  OP  THE  STATE  OP 
BfASSACHUSETTSv 

No.  466.    Motion  to  dismiaEi  or  affirm  submitted  Februaiy  28,  1916.-^ 
Decided  March  13,  1916. 

Trusts  for  life  with  iiic(»ne  to  be  free  from  interference  or  c(mtrol  of 
creditors  of  the  beneficiary  are  in  Massachusetts  valid  and  effective 
against  creditors,  and  under  certain  conditions,  against  assignees 
in  insolvency  and  trustees  in  bankruptcy. 

The  policy  of  the  Bankruptcy  Act  is  to  respect  state  exemptions. 

A  trust  fund  established  by  a  will,  the  whole  of  the  income  to  be  paid 
during  life  of  the  beneficiary  with  such  portion  of  the  principal  as 
shall  make  the  annual  amount  to  be  piaid  at  least  a  stated  sum,  said 
income  to  be  free  from  interference  or  control  of  creditors,  AeU,  in 
this  case»  following  the  decision  of  the  highest  court  of  Massachusetts, 
not  to  pass  to  the  trustee  in  bankruptcy  of  the  beneficiary  under 
§  70  a  (5)  of  the  Bankruptcy  Act. 

The  factSi  which  mvolve  the  construction  and  applica- 
tion of  §  70  a  (5)  of  the  Bankruptcy  Act,  and  of  the  rights 
of  the  life  tenant  in  a  trust  fund  created  under  the  laws 
of  Massachusetts,  are  stated  in  the  opinion. 

Mr.  Raymond  H.  Ovesort,  Mr.  Alexander  Kendall  and 
Mr.  Matthew  Hale  for  defendant  in  error  in  support  of  the 
motion. 

Mr.  OUbert  ]E.  Kemp  for  plaintiff  in  error  in  opposition 
thereto. 

Mb.  Justice  Holmes  deUvered  the  opinion  of  the  court. 

This  is  a  bill  for  instructions,  brought  by  the  Trust 
Company,  the  principal  defendant  in  error,  to  ascertain 
*¥hetiier  a  fund  bequeathed  to  it  in  trust  for  Mrs.  Luke, 
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codefendant  in  error,  passed  to  her  trustee  in  bankruptcy. 
The  bequest  was  of  seventy-five  thousand  dollars,  "The 
whole  of  the  net  income  thereof  to  be  paid  my  adopted 
daughter,  Fannie  Leighton  Luke,  wife  of  Otis  H.  Luke, 
of  said  Brookline  during  her  life  quarterly  in  each  and 
every  year  together  with  such  portion  of  the  principal  of 
said  trust  fund  as  shall  make  the  amount  to  be  paid  her  at 
least  Three  Thousand  Dollars  a  year  during  her  life,  said 
income  to  be  free  from,  the  interference  or  control  of  her 
creditors."  It  is  established  law  in  .Massachusetts  that 
such  trusts  are  valid  and  effective  against  creditors, 
Broadway  National  Bank  v.  Adams,  133  Massachusetts, 
170,  and,  subject  to  what  we  are  about  to  say,  against 
assignees  in  insolvency  or  trustees  in  bankruptcy.  Billings 
V.  Marsh,  153  Massachusetts,  311.  Munroe  v.  Dewey, 
176  Massachusetts,  184.  The  trustee  in  bankruptcy  seeks 
to  avoid  the  effect  of  these  decisions  on  the  ground  that 
Mrs.  Luke's  equitable  life  interest  was  held  by  the  Su- 
preme Court  of  the  State  to  be  assignable,  and  that 
therefore  it  passed  under  §  70a  (5)  of  the  Bankruptcy 
Act,  vesting  in  the  trustee  all  property  that  the  bankrupt 
"could  by  any  means  have  transferred."  The  Supreme 
Judicial  Court,  however,  held  that  the  above  cited  cases 
governed  and  that  the  property  did  not  pass.  220  Massa- 
chusetts, 484. 

If  it  be  true  without  qualification  that  the  bankrupt 
could  have  assigned  her  interest  and  by  so  doing  could 
have  freed  from  the  trust  both  the  fund  and  any  proceeds 
received  by  her,  the  argument  would  be  very  strong  that 
the  statute  intended  the  fund  to  pass.  There  would  be 
an  analogy  at  least  with  the  provision  giving  the  trustee 
all  powers  that  the  bankrupt  might  have  exercised  for  her 
own  benefit,  §  70  a  (3),  and  there  would  be  difficulty  in 
admitting  that  a  person  could  have  property  over  which 
he  could  exercise  all  the  powers  of  own^ship  except  to 
make  it  liable  for  his  debts.     The  conclusion  that  the 
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fund  was  assignable  was  based  on  two  cases,  and  we  pre- 
sume was  meant  to  go  no  farther  than  their  authority  re- 
quired. The  first  of  these  simply  held  that  an  executor 
was  not  liable  on  his  bond  for  paying  over  an  annuity 
to  an  assignee  as  it  fell  due,  when  the  assignor  to  whom  it 
was  bequeathed  free  from  creditors  had  n6t  attempted  to 
dvoid  his  act.  Ames  v.  Clarke,  106  Massachusetts,  573. 
The  other  ca%  doe3  not  go  beyond  a  dictmn  that  carries 
the  principle  no  farther.  Huntress  v.  AUen,  195  Massa- 
chusetts, 226.  It  is  true  that  where  the  restriction  has^ 
been  enforced  there  generally  has  been  a  clause  against 
anticipation,  but  the  present  decision  in  following  them 
holds  the  restricting  clause  paramount,  and  therefore  we 
feel  warranted  in  assuming  that  the  power  of  alienation 
will  not  be  pressed  to  a  point  inconsistent  with  the  domi- 
nant intent  of  the  will.  Whether  if  that  power  were  ab- 
solute the  restriction  still  ^ould  be  upheld  as  in  case  of 
a  statutory  exemption  that  leaves  the  bankrupt  free  to 
convey  his  rights  it  is  unnecessary  to  decide. 

The  law  of  Massachusetts  treats  such  restrictions  as 
limiting  the  character  of  the  equitable  property  and  in- 
herent in  it.  Dtmn  v.  Dobson,  198  Massachusetts,  142, 
146.  Lathrop  v.  Merrill,  207  Massachusetts,  6,  9.  What- 
ever may  have  been  the  criticisms  upon  the  policy  and 
soundness  of  the  doctrine,  and  whatever  may  be  the 
power  of  this  court  to  weigh  the  reasoning  upon  which  it 
has  been  established  by  the  Massachusetts  cases.  Page  v. 
Edmunds,  187  U.  S.  596,  602,  it  has  been  established  too 
long  and. is  too  nearly  sanctioned  by  the  decisions  of  this 
court  to  be  overthrown  here.  Nichols  v.  Eaton,  91  U.  S. 
716.  SheUonv.  King,  229  U.S.  90,  99.  The  policy  of  the 
Bankruptcy  Act  is  to  respect  state  exemptions,  and  until 
the  Massachusetts  decisions  shall  have  gone  farther  than 
tliey  yet  have  we  are  not  prepared  to  say  that  the  present 
bequest  is  not  protected  by  the  Massachusetts  rule. 

Decree  affirmed. 
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CAREY  f;.  DONOHUE,  TRUSTEE  IN  BANKRUPTCY 
OF  HUMPHREYS. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THB 
SIXTH  CIRCUIT. 

No.  179.    Aigued  January  17,  1916.— Decided  March  13,  1916. 

The  reference  to  the  requirement  for  record  in  S  60  of  the  Bankruptcy 
Act  is  not  to  a  requir^nent  for  the  protection  of  bona  fide  purchasen 
without  notice  and  who  are  outside  the  purview  of  the  act,  but  to  a 
requirement  of  record  for  protection  of  creditors  and  persons  inter- 
ested in  the  bankrupt's  estate  and  in  whose  behalf  or  place. the  trustee 
is  entitled  to  act;  and  where  there  is  no  suoh  requinmient  and  the 
transfer  was  made  more  than  four  months  before  the  filing  of  the 
petition  there  can  be  no  recovery  under  §  60. 

A  provision  in  a  state  iHatute  that  instruments  coavey^ng  real  estate 
shall  until  filed  for  record  be  deemed  fraudulent,  only  so  far  as  relates 
to  subsequent  bona  fide  purchasers  without  knowledge  or  notice,  as  in 
§  8543,  General  Code  of  Ohio,  is  not  a  requirement  that  the  instru- 
ment be  recorded  within  the  meaning  of  §  60  of  the  Bankruptcy  Act. 

The  amendment  of  February  5, 1903,  to  §  60  of  the  Bankruptcy  Act  as 
finally  enacted  did  not  make  §  608o  conform  to  §  3  b  that  tiie  same 
rule  was  established  for  computing  the  time  within  which  a  petition 
might  be  filed  after  a  transfer  giving,  a  preference,  and  the  time 
within  which  under  §  60  the  trustee  might  commence  an  action  to 
recover  property  preferentially  transferred. 

The  l^islative  history  of  the  amendment  of  February  5, 1903,  shows 
that  Congress  by  the  final  omissicm  of  the  provision  in  regard  to 
possession,  originally  included  in  the  bill  as  it  passed  the  House  of 
Representatives  but  struck  out  in  the  Senate,  delib^iitely  refused 
to  make  such  conformity;  and  the  courts  cannot  supply  by  construc- 
tion that  which  Congress  has  clearly  shown  its  intention  to  omit. 

213  Fed.  Rep.  1021,  reversed. 

The  facts,  which  involve  the  construction  and  applicar 
tion  of  §  60  of  the  Bankruptcy  Act  and  the  validity  of  a 
judgment  setting  aside  transfers  made  more  than  four* 
montjis  before  the  petition,  are  stated  ii|  the  qpinion. 
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Mr.  Mori9on  R.  Waite,  with  whom  Mr.  John  Randolph 
Schindd  was  on  the  brief/  for  appellant. 

Mr.  E.  R.  Donahue^  with  whom  Mr.  David  Davis  and 
Mr.  W.  G.  DurreU  were  on  the  brief,  for  appellee. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  a  trustee  in  bankruptcy  to  set 
aside  a  transfer  made  by  the  bankrupt  of  certain  real 
estate.  Upon  appeal  from  a  decree  in  favor  of  the  trustee, 
it  was  held  by  the  Circuit  Court  of  Appeals  that  the  case 
had  been  tried,  and  the  decree  was  based,  upon  the  theory 
of  pt^ference  voidable  imder  the  Bankruptcy  Act,  and 
for  the  pmpose  of  appropriate  amendment  to  conform  the 
bill  to  the  proof,  the  decree  was  reversed  and  the  cause 
was  remanded.  209  Fed.  Rep.  328.  The  amendment  was 
Bdade  accordingly,  and  the  decree  was  reentered  and 
affirmed.    213  Fed.  Rep.  1021. 

The  petition  in  involuntary  bankruptcy  was  filed  on 
January  3,  1911,  and  the  adjudication  was  had  on  Janu- 
ary 24,  1911.  The  following  facts  appear  from  the  find- 
ings: On  August  6,  1910,  John  E.  Humphreys  (the  bank- 
rupt) executed  and  delivered  to  Walter  J.  Carey  (the 
appellant)  the  deed  in  question.  It  was  left  for  record  on 
November  15,  1910,  with  the  recording  officer  of  the 
proper  county,  and  was  recorded.  Humphreys  was  in- 
solvent at  the  time  of  the  execution  of  the  deed,  and  Carey 
at  that  time  had  reasonable  cause  to  believe  that  such 
transfer  to  him  if  made  would  effect  a  preference,  being 
given  in  payment  of  an  antecedent  debt.  On  Decem- 
ber 31, 1910,  Carey  conveyed  the  pr(^)erty  to  innocent  piur- 
chasers,  this  deed  being  left  for  record  on  January  3,  1911. 
It  was  held  that  the  latter  conveyance  placed  the  property 
itself  beyond  the  reach  of  the  court;  and  judgment  was 
9yen  in  favor  of  the  trustee  and  against  Carey  for  the 
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value  of  the  property  as  found  by  a  jury,  with  provision 
for  the  payment  by  the  trustee  to  the  wife  of  the  bankrupt 
of  the  estimated  value  of  her  inchoate  right  of  dower. 

We  are  not  concerned  with  the  provisions  of  the  Ohio 
statute  relating  to  preferences  (General  Code,  §§  11101, 
11105), — a  statute  which  provides  a  different  test  of  lia- 
bility from  that  of  §  60  ^  of  the  Federal  Act  pursuant  to 
which  the  recovery  was  had.  (209  Fed.  Rep.  331,  332.) 
The  sole  question  presented  for  the  consideration  of  this 
court  is  whether  the  deed  executed  by  the  bankrupt 
was  one  which  was  'required'  to  be  recorded  within  the 
meaning  of  this  section.  If  it  was  tiot,  there  could  be  no 
recovery  of  the  property  under  §  60,  as  the  deed  was 

1  The  applicable  provisions  of  §  60  are  as  follows: 

''Sec.  60.  Preferred  Creditors — ^a.  A  person  shall  be  deemed  to 
have  given  a  preference  if,  being  insolvent,  he  has,  within  four  months 
before  the  filing  of  the  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured  or  suffered  a  judgment  to  be  entered 
agidnst  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  i»operty,  and  the  effect  of  the  enforcement  of  such  judgment  or 
transfer  will  be  to  enable  any  (me  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  ci  the  same 
class.  Where  the  preference  consists  m  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months  after  the  date  ci  the  record- 
ing or  registering  of  the  transfer,  if  by  law  such  recording  or  registering 
is  required. 

''b.  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be 
entered  against  him  in  favor  of  any  person  or  have  made  a  transfer 
of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the 
entry  of  the  judgment,  or,  of  the  recording  or  registering  of  the  transfer 
if  by  law  recording  or  registering  thereof  is  required,  and  bdng  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy  or  after 
the  filing  thereof  and  b^ore  the  adjudicati(m,  the  banknq>t  be  in- 
solvent and  the  judgment  or  transfer  then  operate  as  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  then  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a  preference,  it  shall 
be  vmdable  by  the  trustee  and  he  may  recover  the  property  or  its  value 
ham  such  person.^' 
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eoECieiited  and  delivered  more  than  four  months  before 
the  petition  in  bankruptcy  was  filed.  If  the  deed  was 
required  to  be  recorded  in  the  sense  of  the  statute^  it  is 
clear  that  ibe  trustee  was  entitled  to  recover,  as  the  re- 
cording was  within  the  four  months^  period  and  the 
other  conditions  of  recovery  were  satisfied. 

The  provision  for  the  recording  of  the  deed  is  found  in 
$8543  of  the  General  Code  of  OhiO;  which  folloiws  the 
requirement  for  the  recording  of  mortgages  and  powers  of 
attorney.    The  section  reads: 

''Section  8543.  All  other  deeds  and  instruments  pf 
writing  for  the  conveyance  0r  encumbrance  of  elands, 
tenements  or  hereditaments  executed  agreeably  to  the 
provisions  of  this  chapter  shall  be  recorded  in  the  oflSce 
of  .the  recorder  of  the  county  in  which  the  premises  are 
situated,  and  until  so  recorded  or  filed  for  re(^ord,  they 
shall  be  deemed  fraudulent  so  far  as  relates  to  a  subse- 
quent 6onaj!(fe  purchaser  having,  at  the  time  of  the  pur- 
chase, no  knowledge  of  the  (existence  of  such  former  deed 
or  instrument.'^ 

Referring  to  this  section,  the  Supreme  Qourt  of  Ohio 
said  in  Dow  v.  Unum  National  Bank,  87  Oh.  St.  173, 181  : 
''This  provision  of  the  statute  must  be  accepted  as  ex- 
clusively defining  the  consequences  which  follow  a  failure 
to  file  a  deed,  for  record,  and  there  being  mere  neglect, 
.  uqgtccompanied  by  any  fraudulent  conduct  or  representa- 
tion on  the  part  of  the  grantee,  no  right  can  accrue  to 
anyone  other  than  such  bona  fide  .pwchaser.''  Accord- 
ingly, it  was  held  that  the  mere  failure  to  record  a  deed 
did  not  render  it  invalid  as  to  creditors  of  the  grantor 
although  they  became  such  on  the  faith  of  his  representa- 
tion that  he  was  still  the  owner  of  the  propa*ty  conveyed. 
This  decision  applied  the  ruling  in  Wright  v.  Fr<i^lin 
Bank,  59  Oh.  3t.  80,  92,  93,  where  it  was  said:  "Lands 
held  by  a  properly  executed,  but  unrecorded  deed,  are 
also  free  from  l3ie  debts  of  the  grantor,  whether  attempted 
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to  be  reached  in  an  assignment  for  the  benefit  of  crediUn-s 
made  by  him,  or  upon  an  attachment,  judgment  or  execu- 
tion against  him.  The  title  under  such  a  deed  is  good  as 
against  everything  except  a  subsequent  bona  fide  pur- 
chaser without  notice.  .  .  .  Mortgages  so  executed, 
whether  on  an  estate  in  real  property  or  on  only  an  in- 
terest therein,  take  effect  from  the  time  6f  the  delivay  to 
the  recorder,  and  deeds  so  executed,  conveying  the  estate 
or  only  an  interest  therein,  that  is,  an  equity,  take  effect 
from  delivery,  except  as  against  subsequent  bona  fide 
purchasers  without  notice,  and  as  against  such  t^e  deed 
must  be  also  recorded."  In  the  present  case,  t^e  Court 
of  Appeals  was  satisfied  that  in  equity  the  ijostrument 
(which  was  absolute  in  form)  should  be  treated  as  a 
mortgage,  but  the  court  did  not  think  this  to  be  important 
because  of  the  holding  of  the  Ohio  court  that  an  instru- 
ment in  this  form,  ^'imlike  a  legal  mortgage,  operates  upon 
delivery  to  transfer  title  and  so  is  required  to  be  recorded 
as  a  deed."  209  Fed.  Rep.  334,  335;  Kemper  v.  CampbeU, 
44  Oh.  St.  210,  218;  Wright  v.  Franklin  Bank,  69  Oh.  St. 
95;  Cole  v.  Merchants^  National  Bank,  15  Ohio  C.  C.  Rep. 
(N.  S.)  315,  347. 

Under  these  decisions,  then,  we  assume  that  there 
was  no  requirement  that  this  conveyance  should  be  re- 
corded in  order  to  give  it  validity  as  against  any  creditor 
of  the  bankrupt,  whether  a  general  creditor,  or  a  lien 
creditor,  or  a  judgment  creditor  with  execution  retiuned 
unsatisfied;  that  is,  as  against  any  class  of  persons  r^re- 
sented  by  the  trustee  or  with  whose  -ri^ts,  n^nedies, 
and  powers'  he  was  to  be  deemed  to  be  vested.  Bank- 
ruptQT  Act,  §47a.  Ijliis  fact,  the  appellant  contends, 
makes  recovery  impossible  under  §60;  while  t^e  ap- 
pellees in^t  that  the  provision  in  the  interest  of  subse- 
quent bona  fide  purchasers  constitutes  a  requirement  of 
recording  which  entitles  a  trustee  to  recover  tor  the  benefit 
of  creditors.    With  req>ect  to  the  construction  of  the 
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clause  in  question,  there  has  been  diversity  of  (pinion 
in  the  Circuit  Courts  of  Appeals.  In  the  Sixth,  Seventh, 
and  Eighth  Chrcuits,  the  view  has  been  taken  that  the 
word  'required'  refers  'to  the  character  of  the  instrument 
giving  the  preference'  without  regard  to  the  persons  in 
whose  favor  the  requirement  is  imposed;  that  is,  if  the 
transfer  is  required  to  be  recorded  as  to  anyone,  the  trustee 
may  recover  if  it  has  not  been  recorded  more  than  four 
months  before  the  filing  of  the  petition  in  bankruptcy^ 
See  Loeser  y.  Savings  Bank  (C.  C.  A.,  Sixth),  148  Fed. 
Rep.  975,  979  (followed  by  the  decision  in  the  present 
case);  In  re  Beckhaua.  (C.  C.  A.,  Seventh),  177  Fed.  Rep. 
141  (see  7n  rp  Sturtemnt  (C.  C.  A.,  Seventh),  188  Fed. 
Rep.  196);  First  National  Bank  v.  Connett  (C.  C.  A., 
Eighth),  142  Fed.  Rep.  33,  36;  UaUley  v.  Gies1er{C.  G.  A.; 
Eighth),  187  Fed.  Rep.  970,  97l.  A  different  cionchision 
had  been  reached  in  the  Second,  Fifth  and  Ninth  Circuits. 
See  In  re  Boyd  (C.  C.  A.,  Second),  213  Fed.  Rep.  774; 
Meyer  Drug  Co.  v.  Pipkin  Drug  Co.  (C.  C.  A.,  Fifth)/  136 
Fed.  Eep.  396;  In  re  Mcintosh  (C.  C.  A.,  Nmth);,  150 
Fed.  Rep.  546;  also.  In  re  Hunt  (D.  C,  N.  Y;),  139  Fed; 
Rep.  283. 

,  In  its  original  foim,  §  60  made  no  reference  to  rcicord. 
30  Stat.  562.  The  four  months  ran  from  the  time  of  the 
giving  of  the  preference  and  if  this  p&Aod  had  elapsed 
wheh  the  bankruptcy  proceeding  was  instituted,  th^re 
could  be  no  recovery  under  §  60,  whether  the  transfer 
had,  or  had  not,  been  record^.  See  Humphrey  v.  Tat- 
man,  198  U.  S.  91 ;  Rogers  v.  Pagey  140  Fed.  Rep,  596,  599. 
But  a  different  rule  'was  established  ior  computing  the 
time  within  which  a  petition  in  bankruptcy  mi^t  be 
filed.  In  §  3b,  it  was  provided  that  the  four  months'  period 
should  hot  expire  "until  four  months  after  (1)  the  date 
of  the  recording  or  roistering  of  the  transfer  .  .  . 
•when  the  act  consists  in  having  made  a  transfer  .  .  . 
for  the  purpose  of- giving  a  preference    .    *    .    if  by 
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law  such  recording  or  roistering  is  required  or  p^mitted, 
or,  if  it  is  not,  from  the  date  when  the  bemeficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  prop- 
erty unless  the  petitioning  creditors  have  received  actual 
notice  of  such  transfer."  30  Stat.  546,  647.  This  distinc- 
tion between  the  test  of  the  right  to  institute  bankruptcy 
proceedings  and  the  test  of  the  ri^t  to  recover  from  one 
who  had  received  a  transfer  allied  to  be  a  i»:efer^ice  lay 
in  the  terms  of  the  act  and  could  not  rightly  be  ignored. 
It  was  urged  that  the  result  was  to  encourage  tocret  plrefer- 
ential  transactions;  but  the  wisdom  of  the  prescribed 
condition  of  recovery  from  the  preferred  creditor,  and 
the  advisability  of  conforming  the  provision  of  §  60  to 
that  of  §  3b  was  a  matter  for  l^islative,  not  judicial, 
consideration.  To  secure  this  conformity,  sxi  amendment 
to  §  60  was  proposed  in  Congress  in  the  year  1903.  As 
passed  by  the  House  of  Representatives,  it  added  to  §^60a 
the  following  clause:  ''Where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expiire  imtil 
four  months  after  the  date  of  the  recording  or  r^ist^ing 
of  the  transfer,  if  by  law  such  recording  or  roistering 
is  required  or  permitted,  or  if  not,  from  the  date  when 
the  beneficiary  tak^  notorious,  exclusive  or  continuous 
possession  of  the  property  transferred."  Cong.  Re(v, 
57th  Cong.,  1st  Sess.,  Vol.  35,  Part  7,  pp.  6938,  6943. 
The  Senate  struck  from  this  proposed  amendment  all 
that  follows  the  words  "  if  by  law  such  recording  or  regifi^ 
tering  is  required,'-  and  as  thus  limited  the  amendment 
was  adopted  by  Congress.  Cong.  Rec,  57th  Cong.,  2d 
Sess.,  Vol.  36,  Part  1,  p.  1036;  Act  of  Feb.  6,  1903,  c.  487, 
32  Stat.  797,  799,  800;  In  re  Hunt,  139  Fed.  B^.  286. 
Th^«  in  no  basis  for  the  assiunption  tfap^  the  words  which 
the  House  of  Representatives  had  desired  .to  add  w^« 
ultimately  deemed  to  be  surplusage,  for  these  words  had 
an  obviously  distinct  significance  and  they  had  been. in- 
cluded in  §  3b  which  in  this  respect  remained  undbanged. 
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We  cannot  but  regard  the  action  oi  Congress  a^  a  de- 
liberate refusal  to  conform  the  requirements  of  §  60  to 
those  of  §  3b/  and  we  are  not  at  liberty  to  supply  by 
construction  what  Congress  has  clearly  shown  its  inten- 
tion to  omit.  It  should  also  be  observed  that  §  60  was 
again  under  consideration  by  Congress  in  the  year  1910, 
and  it  was  again  amended;  but  the  la§t  sentence  of  §  60a, 
as  inserted  in  ].903,  was  left  unaltered.  And  th^  same 
conditional  clause — "if  by  law  recording  or  registering 
thereof  is  req.iired"^-was  used  in  the  amended  subdivi- 
sion b  {ante J  p.  432,  note).  Whatever  argument  is  made 
for  an  extension  of  the  clause,  in  order  more  completely 
to  conform  it  to  the  language  of  §  3b,  we  must  disrega^ 
as  addressed  to  -a  matter  solely  of  legislative  policy. 

As  Congress  did  not  imdertake  in  §  60  to  hit  all  prefer- 
ential transfers  (otherwise  valid)  merely  because  they 
were  not  disclosed^  either  by  record  or  possession,  more 
than  four  monthi^  before  the  bankruptcy  proceeding,  the 
inquiry  is  simply  as  to  the  nature  of  the  requirement  of 
recording  to  which  Congress  referred.*  The  character  of 
the  transfer  itself,  both  with  respect  to  What  should  con- 
stitute a  transfer  and  its  preferential  effect,  haid  been 
carefully  defined.  It  is  plain  that  the  words  are  not  limited 
to  cas^  where  recording  is  required  for.  the  puipose  of 
giving  validity  to  the  transaction  as  between  the  parties. 
For  that, purpose,  no  amendment  of  the  original  act  was 
needed,  as  in  such  a  case  there  could  be  no  giving  of  a 
preference  without,  recording.  But  in  d^ii^g  wUi  a 
transfer,  as  defined,  which  though  valid  as  between  the  ( 
parties  was  oi^e  whi(;h  was  'required'  to  be  recorded,  the 
reference  wJEts  necessarily  to  a  requirement  in  the  interest 
of  others  who  w^^  in  the  contemplation  of  Congress  in 
enacting  the  provision.  The  natural  and,  we  think,  the 
intended  meaning  was  to  embrace  those  cases  in  which 
recording  was  necessary  in  order  to  make  the  transfer 
valid  as  against  those  concerned  in.  the  distribution  of 
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the  insolvent  estate;  that  is,  as  agamst  creditors,  includ- 
ing those  whose  position  tbe  trustee  was  entitled  to  take. 
This  gives  effect  to  the  amendment  and  interprets  it  in 
consonance  with  tiie  spirit  and  piupose  of  the  Bank- 
ruptcy Act.  See  Sen.  Rep.,  No.  691,  61st  Cong.,  2d  Seas., 
p.  8.  In  the  present  case,  there  was  no  requirement  of 
recording  in  favor  of  creditors,  either  general  creditors  or 
lien  creditors.  The  requirement  of  the  applicable  law 
was  solely  in  favor  of  subsequent  bona  fide  piurchasers 
without  notice.  These  subsequent  purchasers  are  en- 
tirely outside  of  the  purview  of  the  Bankruptcy  Act. 
The  proceeding  in  bankruptcy  is  not,  in  any  sense,  in 
their  interest,  and  the  trustee  does  not  represent  them. 
We  can.  find  no  ground  f  oj  the  conclusion  that  the  clause 
''if  by  law  recording  or  registering  thereof  is  required" 
had  any  reference  to  requirements  in  ihe  interest  of  per- 
sons of  this  description.  The  limitation  of  t^e  provisicm 
to  those  transfers  which  are  'required'  to  be  recorded 
under  the  applicable  law  is  not  to  be  taken  to  be  an  arti- 
ficial one  by  which  the  rights  of  creditors  are  made  to 
depend  upon  the  presence  or  absence  of  local  restrictions 
adopted,  alio  intuitu,  in  the  interest  of  others.  Rather, 
as  we  have  said,  we  deem  the  reference  to  be  to  require- 
ments of  registry  or  record  which  have  been  established 
for  the  protection  of  creditors, — the  persons  interested 
in  the  bankrupt  estate,  and  in  whose  behalf,  or  in  whose 
place,  the  trustee  is  entitled  to  act.  And  where,  as  in 
this  case,  there  is  no  such  requirement,  and  the  transfer 
was  made  more  than  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  there  can  be  no  recovery  under 
§60. 

In  this  view,  the  de(»'ee  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

It  is  90  ordered. 
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PECOS  &  NORTHERN  TEXAS  ItAILWAY  COM- 
PANY ».  ROSENBLOOM. 

ERROR  TO  T6E  SUPREBiE  COURT  OF  THE  STATE  OF  TEXAS. 
No.  613.    Submitted  Febnuuy  24,  1916.— Decided  March  18,  1916. 

If  an  employ^  of  an  interstate  carrier  is  employed  in  mterstate  com- 
merce when  killed,  the  right  of  recovery  against  the  carrier  depends 
upon  the  Federal  Employers'  Liability  Act,  which  only  permits  suits 
by  a  personal  representative  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  if  there  be  such;'  and,  in  view  of  the  plead- 
ings and  testimony  in  this  case,  hdd  that  it  was  error  for  the  trial 
court  to  refuse  an  instructioil  to  the  effect  that  if  the  employ^  was 
at  the  time  of  his  death  engaged,  in  interstate  commerce,  the  widow 
of  deceased  could  not  maintain  an  action  against  the  employer  for 
the  benefit  of  herself,  as  next  friend  for  her  minor  children,  and  for 
the  use  and  benefit  of  parents  of  deceased. 

141  S.  W.  Rep.  174,  reversed. 

The  facts,  which  involve  the  application  and  construc- 
tion of  the  Federal  Employers'  Liability  Act,  are  stated 
in  the  opinion. 

Mr.  J.  W.  Terry,  Mr.  Gardiner  Latkrop,  Mr.  A.  H. 
Cvlwell,  Mr.  Alexander  Britton  and  Mr.  Evans  Browne 
for  plaintiff  in  error. 

Mr.  James  D.  Williamson,  Mr.  H.  H.  Cooper  aiid  Mr. 
J.  A.  Stanford  for  defendant  in  error. 

Memorandum  opinion  by  Mr.  Justice  McRetnolds, 
by  direction  of  the  court. 

In  November,  1909,  M.  A.  Rosenbloom  was  instant)- 
killed  by  a  ballast  car  beihg  pushed  by  an  engine  a^ 
track  No.  6  in  the  railway  company's  switch  y*^ 
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Amarillo^  Texas.  Prooeeding  in  behalf  of  herself,  as  next 
friend  for  her  twa  mmorcKildren,  and  for  the  use  and 
benefit  of  his  parents,  the  deceased's  widow  instituted 
this  suit  for  damages  in  the  District  Ck)urt,  Potter  County, 
Texas.  The,  jury  returned  a  verdict  for  seven  thousand 
dollars — appoHioned  two  thousand  respectively  to  the 
widow  and  each  child,  and  five  hundred  to  each  parent; 
judgment  thereon  was  sustained  by  the  Ck)urt  of  Civil 
Appeals  (141  S.  W.  Rep.  174)  and  by  the  State  Supreme 
Court. 

Among  other  things  the  amended  petition  alleges: 
That  Ros^ibloom  was  employed  by  the  railway  as  ticket 
clerk  and  required  to  be  in  and  at  the  switch  yard  in  order 
to  take  and  preserve  a  record  of  numbers  on  outgoing 
cars  and  to  seal  those  which  needed  it.  That  when  the 
accident  occurred  a  long  freight  train  was  leaving  the  yard 
on  its  regular  run  along  switch  track  No.  4;  as  required 
by  his  duties,  Rosenbloom  was  walking  between  tracks 
4  and  .5  and  near  the  train  observmg  and  noting  car 
numbers;  while  so  engaged  and  exercising  due  care  a 
b^Jlast  car,  urgently  pushed  along  track  No.  3,  struck 
him  with  great  violence  and  caused  his  death. 

It  conclusively .  appears  from  the  evidence  that  the 
freight  train  on  track  4,  consisted  of  thirty  odd  cars 
moving,  with  one  exception,  in  interstate  commerce. 
The  petition  declares  that  in  pursuance  of  his  duty  de- 
ceased was  taking  the  numbers  of  these  cars;  there  was 
some  direct  evidence  to  the  same  effect;  and  certainly 
enough  had  been  shown  to  support  a  finding  that  when 
killed  he  was  engaged  in  interstate  copomerce.  The  trial 
court  refused  the  following  instruction: 

''If  M.  A.  Rosenbloom,  at  the  time  of  his  death,  was 
engaged  in  examining  seals  and  making  record  of  seals 
on  cars  being  transported  interstate  over  the  line  of  de- 
fendant and  other  iine^  of  connecting  carriers,  and  if  sudi 
work  was  a  necessary  part  and  customary  work^  reason- 
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ably  carried  on  by  defendiEknt  as  a  part  of  its  business, 
transporting  freight  interstate  over  its  line,  or  if  he  had 
then  just  completed  such  inspection  of  said  train  and 
had  not  yet  completed  his  record  and  placed  it  in  the  place 
where  usually  kept,  then  you  will  return  a  verdict  for  the 
defendant  on  its  special  plea  that  plaintiff  has  no  right  to 
maintain  this  suit  in  the  capacity  in  which  she  sues." 

Upon  a  clearly  erroneous  assumption  that  there  was 
nothing  on  which  to  base  such  request,  the  Supreme  Court 
approved  its  refusal.  The  record  discloses  no  proper 
reason  for  ^us  denying  plaintiff  in  error  a  right  claimed 
under  the  Federal  Employers'  Liability  Act.  If  when 
struck  deceased  was  employed  in  interstate  commerce, 
the  right  of  recovery  depended  upon  that  Act;  and  it 
only  permits  suit  by  a  personal  representative  for  the 
ben^t  of  surviving  widow  or  husband  and  children  if 
there  be  such.  April  22, 1908  (c.  149,  35  Stat.  65;  April  5, 
1910,  c.  143,  36  Stat.  291).  It  is  unnecessary  to  take  up 
other  points  presented  by  counsel;  the  purpose  and  effect 
of  the  Federal  legislation  has  been  much  discussed  in  our 
recent  opinions.  Pederaen  v.  Z)eZ.,  Lack.  &  We^t.  R.  R., 
229  U.  S.  146;  St.  L.  &  San  Fran.  Ry.  v.  Seale,  229  U.  S. 
156;  Nor.  Car.  B.  R.  y.  Zachary,  232  U.  S.  248;  lU.  Cent. 
R.  R.  V.  Bekrem,  233  U.  S.  473;  Seaboard  Air  Line  y. 
Hortan,  233  U.  S.  492;  JNT.  Y.  Central  R.  R.  v.  Carr,  238 
U.  S.  260;  Penna.  Co.  v.  Dmai,  239  U.  S.  50;  Southern 
Railway  v.  LUryd,  239  U.  S.  496;  Shanks  v.  Del,  Lack.  & 
West.  R.  R.,  239  U.  S.  556. 

The  judgment  .below  is  reversed  and  the  cause  re- 
manded to  the  Supreme  Court  of  Texas  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 
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UNITED  STATES  OP  AMERICA  t;.  UNITED  STATES 
STEEL  CORPORATION. 

APPEAL  FSOM.THB  DISTRICT  COURT  OF  THB  UNITED  STATES 
FOR  THE  DISTRICT  OF  NEW  JERSEY. 

No.  — .    Application  submitted  March  14,  1916.— Decided  March  20, 

1916. 

This  case  having  been  onnmenoed,  and  a  large  part  <^  the  teetimony 
taken,  printed  and  indexed  and  bound  before  Equity  Rule  75  became 
operative,  and  the  references  to  testimony  in  the  opinion  of  the  court 
below'being  directed  to  the  testimony  as  contained  in  the  bound 
volumes,  held  that  the  case  is  an  exception  to  Equity  Rule  75  and 
the  testimony  in  its  original  form  as  contained  in  such  printed  vol- 
umes constitutes  part  of  the  record  oh  appeal. 

Sixty  days'  extension  <^  time  granted  for  filing  in  this  court  the  leecutl 
made  up  conformably  to  these  views. 

On  application  fpr  an  order  extending  the  time  to 
docket  the  case  and  file  the  record  in  this  court. 

Mr.  Assistant  tu  the  Attorney  General  Todd  and  The 
Solidtar  General  for  the  United  States. 

Mr.  Richard  V.  Lindabury  and  Mr.  David  A.  Reed  for 
United  States  Steel  Corporation. 

Mr.  CmEF  Justice  White  delivered  the  opmion  of 
the  oourt. 

The  United  States  applied  to  the  court  below  to  extend 
the  time  for  filing  the  record  from  March  15,  1916,  the 
existing  date,  to  July  1^  to  give  it  time  to  complete  the 
reduction  of  the  testimony  to  a  narrative  form  con- 
formably to  Equity  Rule  75.  Equity  Rule  75.  Record  on 
Appeal — Reduction  and  Preparation.    Promulgated  No- 
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vember  4,  1912,  226  U.  a  629,  671.  The  defendant  op- 
posed the  request  on  the  ground  that  there  was  doubt 
as  to  tiie  possibility  of  adequately  reducing  tl^  testimony 
and  on-  liie  further  ground  that  it  desired  the  testimony 
brought  up  in  original  shape  and  because  imder  all  the 
circtunstanoes  of  the  case  it  should  not  be  governed  by 
Equity  Rule  75.  The  court  declined  to  pass  upon,  the 
application  but  suggested  that  the  parties  submit  to  this 
coiurt  the  question  wheth^  Equity  Rule  75  Was  under  the 
circumstances  imperatively  applicable,  stating  howeva* 
that  it  had  found  great  advantage  in  dispoeipg  of  the  case 
from  having  the  original  testimony  before  it  and  was  of 
the^  opinion  that  a  like  advantage  would  be  experienced 
by  this  court  if  the  original  testimony  was  brought  up. 
The  application  before  us  was  then  made  and  is  resisted 
on  the  grounds  which  were  urged  against  it  below. 

The  facts  are  these:  The  testimony  was  taken  before 
an  examiner  and  embraces  30  volumes  containing  12,151 
pages.  Of  these,  14  volumes  or  about  5969  pages  embrace 
testimony  taken  before  Equity  Rule  75  became  operative. 
By  agreement  between  the  parties  as  the  testimony  waa 
taken  it  was  printed  and  boimd,  and  the  requisite  number 
of  copies  of  the  volumes  are  on  hand  to  serve  as  part  of 
the  record  in  this  court  on  the  appeal.  To  facilitate  the 
court  below,  digests  and  full  indexes  were  prepared  by 
counsel,  and  all  the  references  to  the  testimony  made  by 
-the  court  below  in  its  opinion  are  directed  to  the  testi- 
mony as  contained  in  the  bound  volumes. 

Unda*  ihe  facts  which  we  have  stated  we  are  of  opinion 
that  the  case  is  an  exception  to  Equity  Rule  75  and  should 
not  be  controlled  by  it,  and  hence  that  the  testimony  in 
its  original  form  as  contained  in  the  volumes  aheady 
printed  should  constitute  a  part  of  the  record  on  appeal, 
and  therefore  there  is  no  reason  to  grant  the  request  for 
time  based  upon  the  contrary  assumption.  While  this 
is  true,  however,  in  order  that  there  may  be  ample  op- 
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portumty  to  file  .the  record  made  up  conformably  to 
the  views  which  we  have  just  stated,  the  time  for  filihg 
the  record  which  was  extended  by  this  court  on  March  15 
pending  this  application,  will  be  now  extended  sixty 
days  from  that  date. 

And  it  is  90  ordered. 


GREAT    NORTHERN    RAILWAY    COMPANY    v. 
WILES,  ADMINISTRATOR. 

ERROB  TO  TffE  SUPREME   COUBT  OF  THE   STATE  OF  MIN- 
NESOTA. 

N^  106.    Submitted  January  26,  1016.~Decided  March  20,  1916. 

Where  there  is  nothing  to  extenuate  the  negligence  of  the  employ^,  or 
to  confuse  hia  judgment,  and  his  dufy  is  as  dear  as  its  perfoqnanoe 
is  easy,  ai;id  he  knows  not  only  the  imminent  danger  of  the  situation, 
but  idso  how  it  can  be  averted  by  complying  with  the^rules  of  the 
employer,  there  is  no  justification  for  a  comparison  of  negligences 
on  the  part  of  the  employer  and  employ^  or  the  apportioning  of  their 
effect  under  the  provision  of  the  Employers'  Liability  Act  To  excuse 
such  neglect  on  the  part  of  an  employ^  oi  an  interstate  carrier  wonkL 
not  only  cast  imiheasurable  liability  on  the  carriers  but  remove  se- 
curity fnxn  those  carried. 

In  such  cases  it  is  disputable  whether  the  doctrine  of  res  ipsa  loquUtar 
applies  at  all;  and,  in  this  case,  held  that  the  submission  to  the  jury 
of  whether  ti^gence  oi  the  carriers  existed  as  a  deduction  from  the 
fact  that  a  draw4)ar  pulled  out  from  causes  not  shown  by  the  testi- 
mony, and  the  proportion  of  the  carrier's  negligence  in  causing  the 
death  of  an  .employ^  was,  in  view  of  the  failure  of  the  teploy^  to 
perform  his  duty  and  comply  with  the  rules  of  the  employer  under 
such  circumstances,  reversible  error. 

126  Minnesota,  348,  reversed. 

The  facts,  which  involve  the  construction  and  appli(»i- 
tion  of  the  Federal  Enflployers'  Liability  Act  and  the  valid- 
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ity  of  a  judgment  in  an  action  thereunder^  are  stated  in  the 
opinion. 

Mr.  E.  C.  lAndUy  and  ilfr.  M.  L.  Countryman  for 
plaintiff  in  error. 

Mr.  W.  R.  Duxbury  and  Mr.  Lyle  Pettijohn  for  defendant 
in  error. 

Mr.  Justice  McKbnna  delivered  the  opinion  of  the 
court. 

Action  for  damages  for  the  killing  of  one  Dennis  E. 
WileS;  brought  by  the  administrator  of  his  estate,  who  is 
also  his  father  and  next  of  kin.  It  was  brought  under  the 
Employers'  Liabihty  Act  of  April  22,  1908  (35  Stat,  65, 
c.  149),  as  amended  April  5, 1910  (36  Stat.  291,  c.  143). 

Wiles  was  a  freight  brak^an  in  the  employ  of  the  rail- 
way company  in  interstate  commerce,  the  company  being 
an  interstate  common  carrier. 

There  was  a  verdict  for  plaintiff  in  the.  sum  of  $650. 
Upon  motion  of  defendant  the  court,  expressing  the  view 
that  Wiles'  negligence  was  the  proximate  cause  of  the 
accident  which  resulted  in  his  death,  rendered  judgment 
that,  notwithstanding  the  verdict,  plaintiff  take  nothing 
by  his  action,  that  the  same  be  dismissed,  and  that  the 
railway  company  recover  of  plaintiff  S36.52  costs. 

The  judgment  was  reversed  by  the  Supreme  Court  of 
the  State  and  judgment  ordered  to  be  entered  on  the  ver- 
dict. , 

Th^  only  issue  is  as  to  the  negligence  of  the  railway  com- 
pany and  the  contributory  negligence  of  the  deceased  and 
the  causal  relation,  if  eiliier  existed,  to  the  death  of  the 
deceased. 

The  determining  facts  of  the  case  are  as  follows: 

Deceased  was  a  rear  brakeman  on  a  freight  train  of  the 
railway  company  proceeding  easterly  between  Grotto  and 
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Skykomiah,  Washington.  After  having  paaaed  a  curve  in 
the  road  the  train  broke  in  two  by  the  drawbar  pidling 
out  of  the  sixth  car  from  the  engine,  which  caused  the 
train  to  stop  instantly:  It  was  run  into  shortly  after  (from 
3  fo  5  minutes,  it  was  testified)  by  a  passenger  train  drawn 
by  two  engines.  The  night  was  pretty  dark  and  the 
weather  a  little  misty.  At  the  place  of  collision  the  track 
was  obstructed  by  a  very  sharp  curve  and  a  bluff  on  the 
right  hand  side  for  about  five  box  car  lengths,  and  the 
rear  end  of  the  freight  train  at  that  plac6  could  not  be  seen 
more  than  five  box  car  lengths  away.  On  the  left  hand 
side  of  the  engine,  which  is  the  fireman's  side,  the  track 
could  not  be  seen  more  than  a  ear  length  ah^d  because 
that  would  be  on  the  outside  of  the  curve.  The  engines 
of  the  passenger  train  did  not  know  of  the  existence  of  the 
freight  train  ahead  and  no  negligence  is  attributed  to  him. 
The  deceased  and  the  conductor  of  the  freight  train  wen^ 
in  the  caboose  and  both  were  killed.  What  caused  the 
pulling  out  of  the  drawbar  was  not  shown,  nor  was  there 
.  proof  that  it  was  defective  or  that  the  company  was  neg- 
ligent in  the  care  or  use  of  it. 

The  head  brakeman  of  ihe  freight  train  testified  that 
the  train  stopped  immediately  upon  the  pulling  out  of  the 
drawbar,  that  he  descended  from  the  train  and  hastened 
back  to  the  caboose  for  a  chain  and  that  he  saw  the  head- 
light of 'the  passenger  train  as  it  came  arOund  the  curve. 
He  further  testified  that  it  was  Wiles'  duty  to  have  gone 
back  to  protect  the  rear  end  of  his  train  at  the  time  the 
passenger  train  was  due  out  of  the  station  in  the  rear, 
and  that  this  applied  whether  the  delayed  inferior  train 
which  was  ahead  was  running  or  standing  still;  that  it  was 
the  duty  of  Wiles  to  have  gone  hixk  a  suflScient  distance 
to  guarantee  full  protection  to  the  rear  of  his  train,  and 
that  the  engineer  of  the  freight  train,  at  the  time  the  train 
broke  in  two,  signaled  the  rear  brakeman  to  go  hack  and 
protect  the  rear  end  of  his  train.    The  same  testimony  as 
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to  the  duty  of  Wiles  was  given  by  another  witness.  It 
appeared  also  from  the  testimony  that  the  freight  train 
was  losing  time  by  slipping  and  that  Wiles  knew  the  time 
that  the  passenger  train  was  due  to  leave  Grotto  station 
and  he  should  have  dropped  off  or  dropped  fusees  on  the 
track  to  notify  the  engineer  of  the  passenger  train  tnat  the 
freight  was  running  slow.  The  fusees  are  of  red  and  yellow 
lights;  the  red  means  to  stop  for  ten  minutes,  the  yellow 
means  to  bring  the  train  imder  control  and  keep  it  imder 
control  until  the  next  station  is  reached. 

The  rules  of  the  railway  company  were  put  in  evidence 
as  follows: 

"Rule  99.  Whena  train  stops  or  is  delayed  by  any  cir- 
cmnstance  under  which  it  may  be  overtaken  by  another 
train,  the  flagman  must  go  back  immediately  with  stop 
signals  a  sufficient  distance  to  insure  full  protection. 
When  recalled  he  may  return  to  his  train,  first  placing  two 
torpedoes  on  the  rail  six  rail  lengths  apart,  or  a  lighted 
fusee  in  the  center  of  the  track  when  conditions  require/' 

''Rule  100.  If  the  train  should  part  while  in  motion 
trainmen  must,  if  possible,  prevent  damage  to  the  de- 
tached portions.  The  signals  prescribed  by  13D  and  15F 
must  be  given.*' 

13D  is  the  lantern  signal  or  hand  signal,  either  one; 
15F  is  the  whistle  signal.  Rule  100  applied  to  what  should 
be  done  by  the  members  of  the  train  crew  for  the  protec- 
tion of  the  separated  portions  of  the  train  itself.  Rule  99 
applied  to  what  should  be  done  for  the  protection  of  other 
trains  approaching. 

The  Supreme  Court  applied  the  rule  of  res  ipsa  loquUur 
and  justified  a  submission  to  the  jury  of  the  negligence  of 
the  railway  company  as  a  deduction  from  the  pulling  out 
of  the  drawbar  and  the  proportion  of  its  causal  relation  to 
the  death  of  Wiles  to  the  amount  of  n^igence  attributable 
to  him,  and  reversed  the  action  of  the  trial  court  entering 
judgment  for  the  company  notwithstanding  the  verdict. 
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The  application  of  the  doctrine  to  cases  like  th^t  at  bar 
is  disputable.  Pattan  v.  Texas  &  Pacific  By,  Co.y  179  U.  S. 
658;  Lo(mey  v.  Metropolitan  R.  R.  Qo.,  200  U.  S.  480,  486. 
We,  however,  do  not  have  to  go  farther  than  to  indicate 
the  dispute.  The  case  at  bar  is  not  solved  by  the  doctrine. 
There  is  no  justification,  for  a  comparison  of  negligences  or 
the  apportioning  of  their  effect.  The  pulling  out  of  the 
drawbar  produced  a  condition  which  demanded  an  instant 
performance  of  duty  by  Wiles,  a  duty  not  only  to  him- 
self but  to  others.  The  rules  of  the  company  were  devised 
for  such  condition  and  provided  for  its  emergency.  Wiles 
knew  them  and  he  was  prompted  to  the  performance  of 
the  duty  they  enjoined  (the  circun^sttoces  would  seem  to 
have  needed  no  prompting)  by  signals  from  the  engineer 
when  the- train  stopped.  He  disr^arded  both.  His  fate 
gives  pause  to  blame,  but  we  cannot  help  pointing  out 
that  the  tragedy  of  the  collision  might  have  been  app^dling. 
He  brou^t  death  to  himself  and  to  the  conductor  of  bm 
train.  His  neglect  might  have  extended  the  catastrophe 
to  the  destruction'  of  passengers  in  the  colliding  train. 
How  imperative  his  duty  was  is  manifest.  To  excuse  its 
neglect  in  any  way  would  cast  immeasurable  liability  upon 
the  railroads  and,  what  is  of  greater  concern,  remove 
security  from  the  lives  of  those  who  travel  upon  them; 
and  therefore  all  who  are  concerned  with  their  operation, 
however  high  or  low  in  function,  should  have  a  full  and  an 
anxious  sense  of  responsibility. 

In  the  present  case  there  was  nothing  to  extenuate  Wiles' 
pegligence;  there  was  nothing  to  confuse  hi^  judgment  or 
cause  hesitation.  His  duty  was  as  clear  as  its  performance 
was  easy.  He  knew  the  danger  of  the  situation  and  tjiat 
it  was  imminent;  to  avert  it  he  had  only  to  descend  from 
his  train,  run  back  a  short*  distance,  and  give  the  signals 
that  the  rules  directed. 

Jvdgment  reversed  and  catise  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY  V.  BOND,  ADMINISTRATOR  OF 
TURNER. 

EBROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
OKLAHOMA. 

No.  486.    Aigoed  Februiury  23,  1916.~Decided  March  20,  1916. 

One  who  is  not  an  employ^  of  an  mterstate  carrier,  but  an  independent 
contractor,  cannot  recover,  nor  can  his  representative,  under  the 
Employers'  Liability  Act,  even  if  killed  or  injured  while  engaged  in 
services  in  interstate  commerce. 

Altiiough  a  certain  duection  or  information  may  be  given  by  ibe  car- 
rier to  (me  contracting  with  it,  if ,  as  in  this  case,  the  contract  is  not 
the  engagement  of  a  servant  submitting  to  subordination  and  ^bject 
momentarily  to  superintendence,  but  of  one  capable  of  independent 
action  to  be  judged  by  its  results,  and  the  person  so  contracting  con- 
trols the  manner  of  the  work  done  by  himself  and  those  employed  by 
him,  he  is  a  contractor  with,  and  not  an  employ^  of,  the  carrier  within 
the  meaning  (rf  the  Employers'  Liability  Act. 

A  contract  to  shovd  coal  on  a  per  ton  basis,  and  with  provisions  as- 
suminig  aU  risk  and  liability  for  injury  to,  or  for  death  of,  himself 
and  persons  employed  by  hhn,  between  an  interstate  carrier  and  an 
independent  employer  of  labor  who  had  other  contracts  for  work 
with  the  same  carrier  and  with  other  companies,  hdd,  not  to  be 
an  evasion  of  the  provision  <^  §  5  of  the  Employers'  Liability  Act, 
that  any  ccmtract  or  device  for  exemption  <^  the  carrier's  liabilily 
under  the  aqt  shall  be  void. 

The  facts,  which  involve  the  application  and  con- 
struction of  the  Federal  Employers'  Liability  Act  and  the 
validity  of  a  judgment  in  an  action  thereimder,  are  stated 
in  the  opinion. 

Mr.  R.  J.  Roberts,  with  whom  Mr.  J.  G.  Gamble,  Mr. 
M.  L.  Bell,  Mr.  C.  0.  Blake  and  Mr.  T.  P.  LUOepage  were 
on  the  brief,  for  plaintiff  in  error. 

Mr.  John  C.  Moore  for  defendant  in  error. 
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Mr.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

Action  for  damages  caused  by  the  railway  company  by 
the  killing  of  the  deceased,  William  L.  Turner,  throu^ 
the  negligence,  it  is  alleged,  of  the  company.  It  was 
brought  in  the  district  court  of  Garfield  Coimty,  Oklahoma, 
and  invoked  the  benefits  of  the  Employers'  Liability  Act 
of  Congress  of  April  22,  1908  (35  Stat.  65),  c.  149,  as 
amended  April  5,  1910  (36  Stat.  291),  c.  143.  The  case 
was  removed  on  petition  of  the  railway  company  to  the 
United  States  District  Court  for  the  Western  District  of 
Oklahoma  and  remanded  by  that  court  to  the  state  court 
There  an  amended  petition  was  filed  by  plaintifif  in  the 
action,  to  which  an  answer  was  filed. 

After  answer  the  case  was  tried  to  a  jury,  which  re- 
turned a  verdict  for  the  sum  of  $7,583.00,  distributed  in 
certain  proportions  among  those  dependent  upon  the  de- 
ceased. Judgment  was  entered  upon  the  verdict  and  sus- 
tained by  the  Supreme  Court  of  the  State. 

The  case  went  to  the  jury  upon  the  effect  of  certain 
contracts  between  deceased  and  the  company,  whether 
he  was  the  company's  servant  or  a  contractor  with  it, 
and  whether,  if  he  was  the  servant  of  the  company,  it 
was  guilty  of  negligence  or  whether  he  was  guilty  of  con- 
tributory negligence. 

The  facts  are  not  much  in  dispute.  The  company  is 
an  interstate  common  carrier  and  its  line  runs  through 
the  limits  of  the  City  of  Enid,  Garfield  County,  State  <rf 
Oklahoma.  Within  the  city  there  are  six  parallel  tracks 
which  run  nearly  from  the  north  to  the  south,  bearing 
as  they  proceed  a  little  to  the  west.  At  the  south  end 
near  their  termination  are  located  coal  chutes,  into  the 
pockets  or  tipples  of  which  coal  is  shoveled  from  cars  set 
on  the  chutes  for  the  use  of  all  engines,  local  and  inter- 
state.   The  City  of  Enid  has  the  power  to  establish  and 
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did  establish  by  ordinance  t  speed  limit  of  ten  miles  an 
hour  for  all  trains  within  its  limits,  beyond 'which  it  wiEus 
imlawful  to  proceed. 

The  relation  of  Turner  to  the  railroad  company  was 
under  two  contracts,  one  dated  November  1,  1910,  the 
other  October  1,  1911.  In  the  first  contract  the  n^lroad 
company  is  party  of  the  first  part  and  Turner  party  <tf 
the  second  part  and  is  called  ''Ck)ntractor/'  The  cov- 
enants of  one  are  made  the  consideration  for  the  covenants 
of  the  other,  and  Turner,  as  contractor,  agrees  first  ''to 
furnish  all  the  labor  required  and  necessary  to  I^mdle; 
and  (a)  to  handle  all  the  cqa!.  required  by  the  company 
at  Enid,  from  either  open  or  closed  cars,  or  both,  and  to 
place  the  same  in  coal  chute  pockets  of  the  company;  to 
gather  up  all  coal  that  falls  from  the  coal  chute  pockets 
to  the  ground  and  place  the  same  on  cars  or  engines  as 
desired  by  the  company,  (b)  To  break  all  coal  to  the 
size  of  four  inch  cubes  or  less  before  delivery  to  chutes.for 
engine  use  and  to  unload  all  coal  for  stationary  boilers, 
(c)  To  unload  wood  from  cars  to  storage  piles  located  on 
company's  right  of  way  in  Enidi.  (d)  To  load  cinders' 
from  the  right  of  way  to  cars  at  points  designated  by  the 
company,  (e)  To  unload  sand  from  cars  furnished  by 
the  company  at  points  desigi^ted  by  it. 

2nd.  The  company  agrees  to  pay  for  the  0ervioes  enu- 
merated in  certain  designated  numbers  of  cents  per  ton,  or 
cord  or  yard,  as  the  case  may  be,  to  be  paid  upon  esti- 
mates and  records  of  the  company. 

3rd.  Contractor  agrees  to  maintain  a  suflScient  supply 
of  coal  in  the  coal  chutes  and  break  or  crack  all  coal  to 
suitable  sizes. 

4th.  Contractor  expressly  assumes  all  liability  for  in- 
juries to  or  death  of  persons  in  his  employ  or  loss  or  injiuy 
to  his  property,  whether  caused  by  the  negligence  of  the 
company,  its  agents  or  employees,  and  he  covenants  to 
save  the  company  harmless  on  account  thereof,  or  for 
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or  on  account  of  any  injury  to  or  death  of  any  person 
employed  by  him  when  and  while  such  persons  may  be 
in  or  about  the  cars,  engines  and  tracks  of  the  company, 
^'and  any  injury  to  said  contractor  while  performing  any 
services  under  this  contract  which  might  be  or  have  been 
delegated  to  his  agent  or  employees."  And  the  contractor 
expressly  assumes  all  liability  for  injury  to  or  death  of 
third  persons,  including  the  employ^  of  the  company, 
occasioned  by  any  of  his  acts,  and  the  company  shall  not 
be  liable  to  him  in  case  of  his  death  or  injury  while  em- 
ployed in  the  work  set  forth. 

5th.  Punctuality  of  performance  is  stipulated  for;  (6th) 
the  contract  to  continue  until  terminated,  as  it  may  be 
by  eith^  party  upon  fifteen  days'  notice;  (7th)  or  upon 
failure  of  contractor  to  perform  his  duties,  at  the  option 
of  the  company,  without  being  liable  in  damages  therefor, 
of  which  failure  the  company  shall  be  the  sole  judge; 
(8th)  the  company  to  furnish  the  necessary  tools  for  the 
performance  of  the  stipulated  services. 

9th.  It  is  ''agreed  and  imderstood  that  the  contractor 
shall  be  deemed  and  held  as  the  original  contractor,  and 
the  railway  company  reserves  and  holds  no  control  over 
him  in  the  doing  of  such  work  other  than  as  to  the  results 
to  be  accomplished." 

10th.  The  company  shall  keep  a  record  of  all  coal  de- 
livered and  shall  make  settlements  and  pay  the  con- 
tractor for  handling  the  coal  upon  the  basis  of  such 
handling,  and  the  contractor  shall  make  daily  reports  of 
the  cars  unloaded  by  him  and  shall  receive,  collect  and 
deliver  to  the  duly  authorized  representative  of  the  com- 
pany a  ticket  from  each  engineman,  hostler  or  other  em- 
ployee, showing  the  numb^  of  tons  of  coal  delivered  to 
any  engine;  (11th)  payment  of  the  work  to  be  made 
monthly;  and  (12th)  the  contract  and  all  the  terms  and 
conditions,  rights  and  obligations  thereof,  to  inure  to  the 
heirs,   administrators,   executors,   legal   representatives. 
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assigns  and  lessees  of  both  parties,  but  assigning  or  sub^^ 
letting  shall  not  be  without  the  written  consent  of  the 
comjiany. 

Under  the  other  contract  Turner  was  required  to  cooper 
all  cars  which  the  Round  House  foreman  directed  him  to 
prepare  to  fit  the  cars  to  hold  grain  in  transit,  the  foreman 
to  be  the  sole  judge,  whether  the  preparation  was  in  ac- 
.  cordance  with  the  contract.  The  manner  of  preparation 
is  detailed  and  the  price  to  be  paid  therefor  in  cents,  tiie 
company  to  fiunish  the  materials. 

There  are  provisions  as  in  the  other  contract  to  save 
the  company  from  liability  to  persons  or  property.  The 
contract  was  to  continlte  until  terminated  upon  thirty 
da]rs'  notice. 

This  contract  is  pertinent  only  for  illustration,  and 
otherwise  may  be  put  out  of  view.  The  deceased  was 
killed,  it  is  the  contention,  while  performing  services 
imder  the  first  contract. 

Turner  had  a  contract  with  the  Enid*  Mill  &  Elevator 
Company  to  unload  coal,  and,  directly  after  4  o'clock 
on  the  day  he  was  killed,  having  finished  a  particular 
service  at  which  he  and  one  of  his  employ^  had  been 
engaged,  remarked  that  he  would  '^go  down  and  gather 
up  the  tickets  and  order  a  car  of  coal  for  the  morning," 
and  started  down  the  tradffi  toward  the  chutes. 

He  next  appeared  about  5:25  o'clock  at  the  cinder  pile 
of  the  Enid  Mill  &  Elevator  Compaay  at\what  is  desig- 
nated as  the  ''White  Mill,"  and  lliere  had  a  conversation 
with  an  employee  of  that  company,  and  asked  him,  the 
employee,  if  he  thought  he  would  have  enough  coal- for 
the  boiler  room  to  run  until  Monday  night.  While  they 
were  talking  a  passenger  train  signaled  its  approach  to 
the  station  and  Turner  said,  ''That  is  24;  I  must  take 
my  coal  tickets  to  the  freight  house  and  tiun  them  in 
and  order  coal  for  the  chutes."  He  then  started  towards 
the  freight  house. 
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The  trial  court  thought  the  testimony  was  indefinite 
of  Turner's  intention  and  hesitated  to  decide  that  he  was 
engaged  in  services  to  the  railway  company  rather  than 
to  the  Enid  Mill  &  Elevator  Company,  but  finally  left 
it  to  the  jury  to  decide. 

Prom  the  ^' White  Mill"  Turner  passed  along  the  tracks 
of  the  railroad  and  was  seen  by  a  witness  walking  between 
tracks  3  and  4  with  his  hands  behinxi  him,  and  while  so 
walking  and  when  he  was  at  a  point  east  of  th^  north  end 
of  the  freight  house  an  engine  and  two  box  cars  and  a 
flat  car,  backing  on  the  track  to  his  left  in-  the  direction 
in  which  he  was  going,  and  running  at  about  25  miles  an 
hour  and  In  excess  of  the  speed  limit  prescribed  in  the 
ordinance,  ran  over  and  killed  him.  It  is  a  reasonable 
conjecture  that  the  character  of  the  day  and  the  noise 
and  confusion  of  the  approaching  passenger  train  so  dis- 
tracted his  attention  that  he  did  not  hear  the  approach 
of  the  backing  cars  and  warning  yells  of  the  brakeman  and 
apprehended  no  danger. 

Besides  excessive  speed  there  were  other  elements  of 
negligence  by  the  company  which  the  plaintiff  relied  upon. 

We  may  pass  by  the  assignments  of  error  based  on  the 
rulings  upon  the  evidence  and  in  giving  and  refusing 
instructions.  The  determining  consideration  is  the  rela- 
tion in  which  Turner  stood  to  the  company,  whether  he 
was  an  employee  of  it  or  an  independent  contractor. 

The  trial  court  submitted  the  question  to  the  decision 
of  the  jury;  the  Supreme  Court,  considering  the  contract 
of  November  1,  1910,  hereinbefore  set  out,  and  certain 
testimony,  decided  that  Turner  was  an  employee  of  the 
company.  The  court  said:  "Not  only  did  the  contract 
reserve  to  the  company  the  right  to  direct  deceased  in 
his  work  but-  it  might  be  well  to  Imow,  although  we  are 
only  passing  upon  the  face  of  the  contract,  that  the  com- 
pany, pursuant  to  the  power  therein  reserved,  did  that 
very  thing,  which  confirms  us  in  our  opinion,  gathered 
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from  the  face  of  the  contract,  that  the  same  was  not  ca- 
pable of  execution  without  such  direction  and  contrd. 
Such  amounts  to  a. practical  construction  of  the  contract 
by  the  company.  Mr.  Bowman,  station  agent  and  yard- 
master  of  defendant,  testified: 

'  ^ '  Q.  From  whom  did  Mr.  Turner  get  instructions  about 
handling  work  performed  by  him? 

'^ '  A.  Under  his  contract,  from  me. 

*' '  Q.  You  directed  him  what  to  do? 

**  *  A.  Yes,  either  me  or  my  chief  clerk. 

''  ^  Q.  So  ihaX  he  was  under  your  supervision  and  control 
all  the  time? 

" '  A.  In  so  far  sis  the  contracts  were  concerned,  yes,  sir. 

^^^Q.  He  performed  his  duties  in  accordance  witii  what 
you  directed  him  to  do? 

"'A.  Ye6,su-. 

'^'Q.  I  will  afik  you  if  all  this  coal  he  handled  for  the 
chutes,  if  that  was  Roek  Island  coal? 

"'A.  Yes,  sir.'" 

To  which  testimony  this  must  be  added: 

^'^Q.  Did  you  have  anything  to  do  with  directing  him 
in  detail  as  to  how  he  performed  the  terms  of  his  contract? 

''^A.  No,  sir.'" 

We  are  unable  to  concur  with  the  learned  court  in.  Jts 
conclusion.  There  was,  it  is  true,  and  necessarily,  a  cer- 
tain direction  to  be  given  by  the  company,  or  rather,  we 
should  say,  information  given  to  Turner.  But  the  manner 
of  the  work  was  imder  his  control,  to  be  done  by  him  and 
those  employed  by  him.  He  was  responsible  for  its  faith- 
ful performance  and  incurred  the  penalty  of  the  instant 
termination  of  the  contract  for  nonperformance.  This 
was  only  a  prudent  precaution,  indeed,  necessary  in  view 
of  the  pmpose  of  his  contract,  which  was  to  make  provision 
for  a  daily  supply  of  coal  for  the  operation  of  the  railroad. 
The  power  given  was  one  of  control  in  a  sense,  but  it  was 
not  a  detailed  control  of  the  actions  of  Turner  or  those  of 
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his  employees.  It  was  a  judgment  only  over  results  and 
a  necessary  sanction  of  the  obligations  which  he  had  in- 
curred. It  was  not  tantamount  to  the  control  of  an  em- 
ployee and  a  remedy  against  his  incompetency  or  n^ect. 

The  whole  instrument  shows  system  and  particular 
care.  It  is  not  the  engagement  of  a  servant  submitting 
to  subordination  and  subject  momentarily  to  superin- 
tendence, but  of  one  capable  of  independent  action,  to  be 
judged  of  by  its  results.  And  the  covenants  were  suit- 
able for  the  purpose,  only  consistent  with  it,  not  consistait 
with  a  temporary  emplojnnent.  This  is  manifest  from 
the  provision  for  pa}nnent,  from  the  careful  assignment  of 
liabilities  aiid  the  explicit  provision  that  .Turner  ''shall 
be  iieemed  and  held  as  the  original  contractor  and  the 
railroad  company  reserves  and  holds  no  control  over  him 
in  the  doing  of  such  work  other  than  as  to  the  results  to 
be  accomplished." 

The  railroad  company,  therefore,  did  not  retain  the 
right  to  direct  the  manner  in  which  the  btisiness  should  be 
done,  as  well  as  the  results  to  be  accomplished,  or,  in  other 
words  did  not  retain  control  not  only  of  what  should  be 
done  but  how  it  should  be  done.  Singer  Mfg.  Co,  v. 
Rahn,  132  U.  S.  518;  Railroad  Co.  v.  Hanningy  15  WalL 
649, 656;  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215, 227. 

The  case  falls,  therefore,  under  the  ruling  in  Casement 
V.  firotcn,  148  U.  S.  615,  622. 

We  do  not  think  that  the  contract  can  be  regarded  as 
an  evasion  of  §  5  of  the  Employers'  Liability  Act,  which 
provides  "that  any  contract,  rule,  regulation  or  device 
whatsoever,  the  purpose  and  intent  of  which  shaU  be  to 
enable  any  common  carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to  that  extent  be 
void:    .    .    ." 

Turner  was  something  more  than  a  mere  shovel^  of 
coal  under  a  superior's  command.  He  was  an  independent 
employer  of  labor,  conscious  of  his  own  power  to  direct 
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and  willing  to  assume  the  responsibility  of  direction  and 
to  be  judged  by  its  results.  This  is  manifest  from  the 
contract  under  review  and  from  the  cooperage  contract; 
it  is  also  manifest  from  his  contracts  with  the  other  com- 
panies to  whose  industries  the  railroad  company's  tracks 
extended.  We  certainly  cannot  say  that  he  was  incom- 
petent to  assume  such  rdation  and  incur  its  consequences. 

Thus  being  of  opinion  that  Turner  was  not  an  employee 
of  the  company  but  an  independent  contractor,  it  is  not 
material  to  consider  whether  the  services  in  which  he  was 
engaged  were  in  interstate  commerce. 

Judgment  reversed  and  case  remanded  for  further  pr(h 
ceedings  not  inconsistent  with  this  opinion. 


SOUTHERN  WISCONSIN  RAILWAY  COMPANY  v. 
CITY  OF  MADISON. 

EBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  WISCONSIN. 
No.  260.    Argued  March  6,  7,  1916.— Decided  March  20,  1916. 

Although  the  charter  of  a  railway  (xxnpany  was  held.in  this  case  to  be  a 
contracty  a  later  ordinance  requiring  it  to  pave  with  asphalt  the 
space  between  its  tracks  and  one  foot  on  each  side  was  held  not  to  be 
an  impairment  of  its  obligation  or  a  violation  of  the  due  process  or 
equal  protection  provisions  of  the  Fourteenth  Amendment. 

The  state  court  having  found  that  the  pavement  between  the  tracks  of 
a  stoeet  railway  needed  repair,  and  that  the  pavement  originally 
used  was  not  suitable  and  was  additionally  unsuitable  when  the  rest 
of  the  street  was  paved  with  asphalt,  this  court  will  not  declare  the 
State  wrong  in  holding  that  a  provision  requiring  the  railway  com- 
pany to  keep  the  space  between  the  tracks  and  one  foot  on  each  side 
in  proper  repah*  so  as  not  to  interfere  with  travel  over  the  same  was 
broad  enou|^  to  cover  requiring  it  to  be  paved  with  asphalt  when  the 
rest  of  the  street  was  so  paved. 

156  Wiscoosm,  352,  affirmed. 
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The  facts,  which  involve  the  constitutionality  of  a 
street  paving  ordinance  of  the  City  of  Madison,  Wisconsin, 
under  the  contract  clause  of,  and  the  due  process  provisions 
of  the  Fourteenth  Amendment  to,  the  Federal  Constitu- 
tion, are  stated  in  the  opinion. 

Mr.  Burr  Jones,  with  whom  Mr.  E.  J.  B.  Schubring 
was  on  the  brief,  for  plaintiff  in  error: 

A  municipal  by-law  or  ordinance,  enacted  by  virtue 
of  power  for  that  purpose  delegated  by  the  legislature 
of  the  State,  is  a  state  law  within  the  meaning  of  the 
Federal  Constitution.  Atlantic  Const  Line  v.  GoldsborOy 
232  U.  S.  549,  555;  St.  Paul  Gas  Co.  v.  St.  Paul,  181  U.  S. 
142,  148;  City  Ry.  v.  Citizens  Ry.,  166  U.  S.  557,  563; 
New  Orleans  Water  Works  v.  Louisiana,  185  U.  S.  336,  350; 
Davis  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207,  216;  Hamil- 
ton Gas  Co.  V.  City,  146  U.  S.  258,  266;  Ross  v.  Oregon, 
227  U.  S.  150,  162;  Cleveland  v.  Cleveland  City  Ry.,  194 
U.  S.  517,  636;  Nor.  Pac.  Ry.  v.  Lhduth,  208  U.  S.  583, 
590;  Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311,  320; 
Vicksburg  Water  Works  v.  Vicksburg,  185  U.  S.  65,  81; 
Southwest  Light  Co.  v.  Joplin,  101  Fed.  Rep.  23. 

The  passage  of  the  ordinance  of  June  11,  1910,  was 
such  state  legislation  as  impaired  the  obligation  of  the 
contract  and  raised  a  Federal  question  when  properly 
presented  in  the  record.  Cases  supra  and  see  also  Houston 
&  Tex.  R.  R.  V.  Texas,  177  U.  S.  66,  74,  77;  McCvUn 
Umgh  V.  Virginia,  172  U.  S.  104, 117;  University  v.  People^ 
99  U.  S.  309,  313;  Water  Co.  v.  Walla  Walla,  172  U.  S.  1; 
Mobile  &  Ohio  R.  R.  v.  Tennessee,  163  U.  S.  486, 495. 

The  state  court  by  its  decision  gives  effect  to  the  ordi- 
nance. Cases  supra  and  see  Bridge  Proprietors  v.  Hoboken, 
1  Wall.  116,  140;  Houston  &  Texas  Central  Ry.  Co.  v. 
Texas,  177  U.  S.  66,  74-77;  McCuUough  v.  Virginia,  172 
U.  S.  102,  116;  University  v.  PeopU,  99  U.  S.  309,  320. 

Mr.  William  Ryan  for  defendant  in  error. 
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Mr.  JxjsncE  Holmes  delivered  the  opinion  of  the  eotirt. 

.  This  is  a  suit  brought  by  the  City  of  Madison  to  te- 
cover  the  cost  of  asphalt  pavement  between  the  rails  of 
the  defendant's  track  and  one  foot  on  the  outside  of  them, 
for  a  certain  distance  along  University  Avenue  in  that 
City.  The  declaration,  after  stating  the  ordinances 
imder  which  the  defendant  and  its  predecessors  had 
built  and  operated  the  street  railway  concerned,  sets  out 
an  ordinance  of  Jime  11,  1910,  requiring  the  defendant, 
imder  a  penalty,  to  do  the  work  above  described.  The 
defendant  answered  that  to  make  it  pay  the  cost  would 
deprive  it  of  its  property  and -contract  rights  under  its 
franchise  without  due  process  of  law  and  the  equal  pro- 
tection of  the  laws,  contrary  to  the  Constitution  of  the 
United  States.  The  judge  before  whom  the  case  was'  tried 
found  that  the  designated  space  had  become  so  out  of 
repair  as  to  interfere  with  travel  and  that  the  crushed 
stone  then  used  was  not  a  propeY*  pavement,  and  would 
interfere  with  the  asphalt  laid  down  by  the  City,  and 
gave  judgment  for  the  plaintiff.  The  Supreme  Court 
accepted  the  defendant's  position,  that  its  charter  was  a 
contract,  but  met  the  argument  based  upon  it  by  a  con- 
struction that  warranted  the  later  ordinance,  and  judg- 
ment for  the  plaintiff  was  affirmed.    156  Wisconsin,  352. 

As  our  opinion  is  that  the  judgment  should  be  affirmed, 
we  shall  not  dwell  upon  a  motion  to  dismiss  made  by  the 
defendant  in  error.  The  court  expressly  upheld  the' later 
ordinance,  and  whether  that  ordinance  can  be  upheld 
without  impairing  the  obligation  of  the  admitted  con- 
tract of  the  charter  is  a  Federal  question  none  the  less 
that  the  answer  depends  upon  the  construction  of  the  in- 
strument. Even  if  the  opinion  below  be  read  as  asserting 
that  the  duty  existed  by  the  charter  alone  irrespective 
of  the  later  ordinance,  still  as  the  ordinance  was  set  up 
and  n^ed  upon  in  the  declaration  and  was  present  im- 
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pelling,  so  far  as  might  he,  the  decision  reached  and  was 
given  effect  by  that  decision,  we  should  not  dismiss  ihe 
case.  Terre  HatUe&c.R.R.v.  Indiana,  IMV.  8. 579.  We 
lay  on  one  si<|e  a  suggestion  that  runs  counter  to  the  opin- 
ion below  and  to  common  sense,  that  the  later  ordinance, 
when  it  requires  the  defendant  to  do  the  work  under  a 
penalty  of  not  exceeding  fifty  dollars  a  day,  is  not  a  legis- 
lative command  but  merely  a  notice  to  perform  a  duty 
already  in  force. 

Up  to  1892  the  defendant's  franchise  was  held  under  a 
charter  that,  after  providing  for  the  disposition  to  be 
made  of  snow  on  the  track,  continued:  ''And  said  com- 
pany shall  keep  the  space  between  the  rails  and  for  the 
distance  of  one  foot  on  the  outside  side  of  the  rails  in 
proper  repair  so  as  not  to  interfere  with  travel  over  the 
same,  and  shall  keep  the  same  in  proper  order  as  to  clean- 
liness at  its  own  cost  and  expense."  The  charter  th^n 
went  on  to  provide  that  whenever  a  street  in  which  were 
tracks  should  be  paved  or  macadamized,  the  railway  com- 
pany should  pave  or  macadamize  the  above-mentioned 
space  and  keep  it  in  equally  good  and  corresponding  con- 
dition. In  1892,  a  new  ordinance  was  passed  authorizing 
the  company  to  build  and  operate  a  road  in  the  City  and 
to  use  electricity  as  a  motive  power  upon  its  tracks  then 
or  thereafter  authorized  arid  constructed.  It  had  the 
above-quoted  provision  as  to  keeping  the  space  in  repair, 
and  the  grant  was  made  'subject  to  such  reasonable  rules 
and  regulations  respecting  such  streets  and  highways  and 
operation  of  cars  as  the  said  council  may  from  time  to 
time  enact,'  but  the  ordinance  did  not  repeat  the  provision 
as  to  paving.  The  Supreme  Court  held  that  the  require- 
ment to  keep  the  space  in  repair  was  enough,  and,  by  a 
diminished  majority,  that  the  ordinance  of  1910  fell 
within  the  reasonable  rules  and  regulations  that  the 
company  was  bound  to  obey. 

If  there  had  been  no  ordinance  of  1910,  but  the  suit 
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had  been  brou^t  simply  upon  the  alleged  duty  under  the 
charter  of  1892,  and  the  City  had  recovered  as  it  might 
have  upon  the  present  interpretation  of  that  instrument, 
there  would  have  been  no  question  for  this  court.  Fisher 
V.  New  Orleans,  218  U.  S.  438,  440.  While  this  consider- 
ation has  not  required  us  to  dismiss  the  writ  of  error  it 
suggests  reasons  of  more  than  usual  force  for  following  that 
interpretation.  Although  we  all  agree  that  in  this  class 
of  cases  it  is  our  duty  to  see  that  parties  are  not  deprived 
of  thehr  constitutional  rights  imder  the  guise  of  construc- 
tion, still  the  mere  fact  that  without  the  state  decision 
we  might  have  hesitated  is  not  enough  to  lead  us  to  over- 
rule that  decision  upon  a  fairly  doubtful  point.  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  S.  241,  243,  244.  We 
appreciate  the  argument  to  be  drawn  from  the  omission 
of  the  paving  clause  in  the  charter  of  1892,  and  the  pos- 
sible reason  for  its  omission  in  the  fact  that  the  experi- 
ment of  substituting  electricity  for  horse  power  then  was 
relatively  new.  But  it  is  also  possible  that  the  clause 
was  deemed  superfluous,  if,  indeed,  the  omission  should 
be  considered  at  all.  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  543,  544.  It  is  to  be  remembered  that 
this  requirement  is  a  widespread  one  with  regard  to  street 
railways.  Reading  v.  United  Traction  Co.,  202  Pa.  St. 
571,  573;  215  Pa.  St.  250,  255.  There  are  persuasive 
decisions  that  the  obligation  to  keep  the  space  Mn  proper 
repair  so  as  not  to  interfere  with  travel  over  the  same' 
extends  to  what  was  demanded  of  the  defendant  in  this 
case.  Mayor  of  New  York  v.  Harlem  Bridge,  Morrisania  & 
Fordham  Ry.  Co.,  186  N.  Y.  304.  State  ex  rel.  Milwavkee  v. 
MUwavkee  Electric  Ry.  &  Light  Co.,  151  Wisconsin,  520. 
The  reasons  for  construing  such  ordinances  strictly  in 
favor  of  the  public  are  reiterated  in  the  present  case. 
KnoxmUe  Water  Co.  v.  KnoxviOe,  200  U.  S.  22,  33,  34. 
Blair  v.  Chicago,  201  U.  S.  400,  472,  473.  Both  of  the 
grounds  taken  by  the  court  below  get  some  support  from 
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decisions  of  this  court.  Fair  Haven  &  WestmUe  R.  R.  Co.  v. 
New  Haven,  203  U.  S.  379,  389.  Detroit  v.  Detroit  Citizen^ 
Street  Ry.  Co.,  184  U.  S.  368,  397.  In  view  of  the  finding 
that  the  pavement  needed  repair  and  that  crushed  stone 
would  not  have  been  suitable  for  the  purpose  and  would 
have  been  additionally  unsuitable  when  the  rest  of  the 
street  was  paved  with  asphalt  we  do  not  fed  prq>ared 
to  declare  the  judgment  wrong. 

Judgment  affirmed. 


CUYAHOGA  RIVER  POWER  COMPANY  v.  CITY  OF 

AKRON. 

APPEAL  FROM  THE  DISTRICT  COURT  OP  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  OHIO. 

No.  465.    Aigued  October  20,  1915.— Decided  Marcb  20,  1916. 

As  the  bill  in  this  case  states  that  a  municipality  does  not  intend  to 
institute  proceedings  to  condemn,  but  does  intend  to  take  plidntiff's 
property  rights  without  compensation,  and  has  taken  steps  that  will 
destroy  such  rights,  and  that  in  so  doing  it  purports  to  be  acting 
under  an  ordinance  which  violates  the  contract  clause  of,  and  the 
Fourteenth  Amendment  to,  the  Federal  Constitution,  hdd  that  such 
municipal  action  is  to  be  regarded  as  action  of  the  State,  and  as  the 
only  way  to  determine  whether  plaintiff  has  rights  that  the  munici- 
pality is  bound  to  respect,  is  to  take  jurisdiction  and  detennine  the 
case  on  the  merits,  the  District  Court  has  jurisdiction. 

The  facts,  which  involve  the  jurisdiction  of  the  District 
Court,  are  stated  in  the  opinion. 

Mr.  CarroU  G.  Walter  and  Mr.  John  L.  Weds,  with  whcmi 
Mr.  Wade  H.  EUie,  Mr.  R.  Golden  Donatdeon  and  Mr. 
Charles  A.  CoUin  were  on  the  brief,  for  appdlant. 
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Mr.  Charles  F,  Choate,  Jr.j  with  whom  Mr.  Jonathan 
Taylor  was  on  the  brief,  for  appellee. 

Mr.  Justice  Holmbs  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  an  Ohio  corporation 
against  a  city  of  Ohio  to  prevent  the  latter  from  appro- 
priating the  waters  of  the  Cuyahoga  River  and  its  trib- 
utaries above  a  certain  point.  It  all<%es  that  the  plaintifF 
was  incorporated  under  the  laws  of  Ohio  for  the  purpose 
of  generating  hydro-electric  power  by  means  of  dams  and 
canals  upon  the  said  River,  and  of  disposing  of  the  same; 
ttiat  it  has  adopted  siuveys,  maps,  plans  and  profiles  to 
that  end,  has  entered  upon,  located  and  defined  the  prop- 
erty rights  required,  has  instituted  condemnation  pro- 
ce^ings  to  acqube  a  part  at  least  of  such  property,  has 
sold  bonds  and  spent  large  sums  and  has  gained  a  par- 
amount right  to  the  water  and  necessary  land.  The  bill 
also  allies  that  the  City  has  passed  an  ordinance  appro- 
priating the  water  and  directing  its  solicitor  to  take  pro- 
ceedings in  court  for  the  assessment  of  the  compensation 
to  be  paid.  The  District  Court  dismissed  the  bill  for  want 
of  jiudsdiction  on  the  ground  that  it  presented  no  Federal 
question,  because  if  the  plaintiff  had  any  rights  they  could 
be  appropriated  only  by  paying  for  them  in  piu-suance  of 
the  verdict  of  a  jury  and  a  judgment  of  a  court.  It  made 
the  statutory  certificate  and  the  case  comes  here  by  direct 
appeal.   210  Fed.  Rep.  524. 

It  appears  to  us  that  sufficient  attention  was  not  paid  to 
other  aJlogations  of  the  bill.  After  setting  out  various 
passages  from  the  statutes  and  constitution  of  Ohio  and 
concluding  that  the  City  has  no  constitutional  power  to 
take  the  property  and  franchises  that  the  plaintiff  is 
alleged  to  own  or  any  property  for  a  water  supply,  it 
allies  that  the  City  does  not  intend  to  institute  any  pro- 
ceedings against 'the  plaintiff  but  intends  to  take  its  prop- 
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erty  and  rights  without  compensation;  that  it  is  building 
a  dam  and  has  taken  steps  that  will  destroy  the  plaintiff's 
rights;  that  it  is  insolvent;  that  the  piupose  of  the  ordi- 
nance and  certain  statutes  referred  to  is  to  appropriate 
and  destroy  those  rights  without  compensation;  that  the 
defendant  purports  to  be  acting  under  the  ordinance,  and 
that  in  so  acting  it  violates  Article  I,  §  10,  and  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United 
States.  It  is  established  that  such  action  is  to  be  r^arded 
as  the  action  of  the  State.  Raymond  v.  Chicago  Union 
TractUm  Co.,  207  U.  S.  20.  Home  Telephone  &  Telegraph 
Co.  V.  Los  Angeles,  227  U.  S.  278.  Whether  the  plaintiff 
has  any  rights  that  the  City  is  bound  to  respect  can  be 
decided  only  by  taking  jurisdiction  of  the  case;  and  the 
same  is  true  of  other  questions  raised.  Therefore  it  will 
be  necessary  for  the  District  Court  to  deal  with  the  merits, 
and  to  that  end  the  decree  must  be  reversed. 

Dearee  reversed. 


GREAT    NORTHERN    RAILWAY    COMPANY    v. 

KNAPP. 

EBBOR  TO  THE  SUPREME   COURT  OF  THE  STATE  OF 
MINNESOTA. 

No.  690.    Aigaed  February  24,  1916.— Decided  March  20,  1916. 

Where  there  is  no  questiop  as  to  the  interpretation  of  the  Employers' 
Liability  Act  or  as  to  the  definition  of  Ic^  principles  in  its  applica- 
tion, but  the  question  is  simply  whether  there  were  mfitters  for 
determinati<Mi  of  the  jury,  this  court,  with  due  regard  to  the  iq)pn>- 
priate  exercise  of  its  jurisdiction,  will  not  disturb  the  decision  of  the' 
court  below  unless  error  is  palpable. 

In  cases  of  this  sort  arising  under  the  Employers'  Liability  Act,  not  be- 
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iiigof  ezoeptioiud  oh&racter,  this  court  eonfinesitselftb  the  mere  an- 
nounoeinent  of  its  conclusion,  as  it  does,  in  this  case^  of  affirmance. 
130  Minnesota,  405,  affirmed. 

Thb  facts^  which  involve  the  validity  of  a  verdict  and 
judgment  in  suit  for  personal  injuries  under  the  Federal 
Employers'  Liability  Act,  are  stated  in  tine  opinion. 

Mr.  A.  L.  Janes,  with  whom  Mr.  E.  C.  Lindley  and  Mr, 
M.  L.  Countryman  were  on  the  brief,  for  plaintiff  in  error. 

Mr.  Tom  Davis,  with  whom  Mr.  Ernest  A.  Michel  and 
Mr.  John  I.  Davis  were  on  the  brief,  for  defendant  in  . 
error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  action  wias  brought  under  the  Federal  Employers' 
liabiUty  Act.  The  plaintiff  (defendant  in  error)  was  the 
station  agent  at  Dassel,  Minnesota.  It  was  a  part  of  his 
duty  to  attend  the  pmnp  house  some'<iistance  from*  the 
station^  once  or  twice  a  day,  and  keep  filled  the  water  tank 
for  locomotives.  The  water  was  pumped  by  means  of  a 
gasoline  engine,  and  the  pump  and  engine  were  in  a  small 
room.  In  proceeding  to  start  the  pump  at  the  time  in 
question,  the  plaintiff's  arm  was  caught  in  the  clutch  of  the 
engine  and  cut  off.  As  the  Supreme  Court  of  the  State  . 
put  it,  the  plaintiff  claimed  that  ''he  lost  his  balance, 
either  through  a  slip  upon  the  greasy  floor  or  a  jerk  by  his 
coat  being  drawn  into  the  fly  wheel  or  shaft,  and  in  striking 
out  to  catch  himself  his  hand  and  part  of  the  arm  came 
between  the  crank  of  the  shaft  anci  top  of  the  hood  which 
partially  but  inadeq^uately  guarded  it."  The  state  court 
deemed  the  evidence  to  be  'very  clear*  that  it  was  prac- 
ticable to  interpose  safeguards 'so  as  to  fully  protect  fron^ 
danger  those  who  had  to  pass  by.'  The  plaintiff  alleged 
negligence  in  his  employer,  in  failing  to  provide  suitable 
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protection;  the  company  denied  negligence  and  insisted 
upon  the  defense  of  assumption  of  risk.  The  trial  court 
held  that  upon  the  evidence  these  questions  were  for  the 
jury,  and  there  was  a  verdict  for  the  plaintiff.  On  motion, 
a  new  trial  was  ordered  unless  the  plaintiff  should  remit  a 
portion  of  the  damages,  and,  this  being  done,  judgment 
was  entered  which  was  affirmed  by  the  Supreme  Court  of 
the  State.    130  Minnesota,  405. 

It  was  conceded  that  when  the  injiiry  was  received, 
plaintiff  was  engaged  in  work  pertaining  to  the  defendant's 
business  as  a  common  carrier  in  interstate  conuneroe, 
and  that  the  Federal  Act  applied.  The  court  recognized 
that,  if  assumption  of  risk  by  the  plaintiff  was  made  oift, 
it  would  bar  recovery  under  the  Act.  Seaboard  Air  Line 
Railway  v.  Horton,  233  U.  S.  492.  The  court  charged  the 
jury  accordingly,  and  there  was  no  exception  by  the  de- 
fendant to  the  charge,  or  request  on  its  part  for  any  addi- 
tional instructions, — the  defendant  contenting  itself  with 
its  motion  for  dismissal  or  for  a  direction  of  a  verdict  in 
its  favor..  The  case,  then,  is  one  in  which  there  is  no  ques- 
tionas  to  the  interpretation  of  any  provision  of  the  Federal 
Act  or  as  to  the  definition  of  l^gal  principle  in  its  applica- 
tion, but  simply  involves  an  appreciation  of  all  the  facts 
and  admissible  inferences  in  the  particular  case  for  tne 
purpose  of  determining  whether  there  were  matters  for 
the  consideration  of  the  jury.  The  state  courts,  trial  and 
appellate,  held  that  there  were.  Having  r^ard  to  the 
appropriate  exercise  of  the  jurisdiction  of  this  court,  we 
should  not  disturb. the  decision  upon  a  question  of  this 
sort 'unless  error  is  palpable.  The  present  case  is  not  of 
this  exceptional  character,  and  we  confine  ourselves  to  an 
announcement  of  our  conclusion.  Seaboard  Air  Line  Railr 
way  V.  Padgett,  236  U.  S.  668,  673;  Seaboard  Air  Line  Raiir 
way  V.  Koennecke,  239  U.  S.  352,  355. 

Jiuigment  affirmed. 
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ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
OKLAHOBIA. 

No.  161.    Argued  January  12,  1916.~Decided  March  20,  1916. 

Under  the  provisionB  relating  to  town  ^tes  m  the  Atoka  Agreement 
between  the  United  States  and  the  Choctaw  and  Chickasaw  tribes 
(found  in  Act  of  June  28,  1898,  c.  517;  30  Stat.  495,  505,  508), 
the  preferenti^U  right  to  purchase  improved  town  lots  was  conferred 
upon  the  owner  of  "  permanent,  substantial,  and  valuable  improve- 
ments, other  than  fences',  tillage,  and  temporary  houses,"  without 
regard  to  the  lawfulness  or  Onlawf ulness  of  ihe  previous  possession 
of  the  landby  the  owner  of  the  improvements. 

Under  the  provisions  of  the  Atoka  Agreement  relating  to  purchase 
of  town  lotr  (30  Stat.  508^,  a^d  regulations  contained  in  subsequent 
legislation,  authority  to  appraise  lots,  improved  or  unimproved,  to 
ascertain  the  ownership  apd  value'  of  the '  unprovements,  and  to 
dispose  of  the  lots  in  conformity  to  the  provisions  of  the  Agreement, 
was  conferred  upon  the  town  site  commission,  and  afterwards  upon 
the  United  States  Indian  Inspector,  subject  to  the  supervision  (^ 
the  Secretary  of  the  Interior. 

In  case  of  contest,  the  findings  of  fact  by  the  Conmiission  or  the  In- 
spector, affirmed  on  final  appeal  by  the  Secretary  of  the  Interior, 
are  binding  upon  the  courts,  in  the  absence  of  gross  mistake  or 
fraud,  and  the  judicial  inquiry  is  liipited  to  determining  whether 
there  was  clear  error  of  law  that  resulted  in  awarding  the  right 
of  purchase,  and  ultimately  issuing  the  patent,  to  the  wrong  party. 

The  Atoka  Agreement  (Act  of  June  28,  1898,  c.  517,  30  Stat.  505. 
508),  when  ratified  by  Congress  and  by  t^e  Choctaw  and  Chickasaw 
tribes,  superseded  all  customs,  if  such  ther^  were,  that  had  sanc- 
tioned the  leasing  of  town  lots  to  non-citizens  of  the  tribes;  and 
its  provisions  could  not  be  carried  into  eflfect  without  terminating 
existing  rights  of  occupancy,  if  any,  saving  as  these  coincided  witb 
the  ownership  of  permanent  improvements. 

A  tenant  is  not  estopped  to  show  that  his  landlord's  title  has  expired 
or  has  been  tenhinated  by  operati6n  of  law. 

That  a  tenant  holding  a  town  lot  in  the  Chickasaw  district  of  the 
Choctaw  Nation,  under  lease  from  a  non-citizen  having  no  rights 
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in  the  land,  had  retained  possession  after  refusal  to  pay  rent,  thereby 
preventing  the  landlord  from  erecting  improvements  such  as  de- 
scribed in  the  Atoka  Agreement,  did  not  estop  the  tenant  who  had 
erected  substantial  and  permanent  improvements  thereon  from 

.  acquiring  the  lot  in  his  own  right  under  the  provisions  of  the  Agree- 
ment. 

41  Oklahoma,  759,  afl&rmed. 

The  facts,  which  mvolve  the  title  to  a  town  lot  in  the 
town  of  Chickasha  in  the  Chickasaw  District  of  the 
Choctaw- Nation,  and  tl^  construction  and  application  of 
the  townsite  provisions  of  the  Atoka  Agreement,  the  Curtis 
Act  and  other  statutes  affecting  the  property  of  the  Chicka- 
saw and  Choctaw,  tribes,  are  stated  in  the  opinion. 

Afr.  C.  B.  AmeBj  with  whom  Mr.  Alger  Melton  was  on 
the  brief,  for  plaintiffs  in  error: 

The  decision  of  the  townsite  board  as  approved  by  the 
Secretary  of  the  Interior  was  based  on  an  erroneous  proposi- 
tion, to^wit,  that  the  effect  of  the  Atoka  Agreement  was 
to  terminate  the  relation  of  landlord  and  tenant.  EUis  v. 
.Fitzpatrick,  64  S.  W.  Rep.  567;  EUis  v.  FiUpatrick,  118 
Fed.  Rep.  430;  Fraer  v.  Washington,  125  Fed.  Rep.  280; 
Shy  V.  BrockhousCy  7  Oklahoma,  35;  Walker  Trading  Co. 
V.  Grady  Trading  Co.,  39  S.  W.  Rep.  354;  Kelly  v.  Johnson, 
39  S.  W.  Rep.  362;  WiUiams  v.  Works,  1^  S.  W.  Rep.  246. 

Under  the  Atoka  Agreement  as  embodied  in  the  Cuiids 
Act  which  provides  that  the  owner  of  the  iinprovements 
shall  have  the  right  to  buy  one  residence  and  one  business 
lot  at  fifty  per  cent  of  the  appraised  value,  a  tenant  who 
has  wrongfully  withheld  possession  of  such  a  lot  from  his 
landlord,  thereby  preventing  his  landlord  from  erecting 
improvements  thereon,  cannot  acquire  title  to  the  lot  as 
against  the  landlord.  Rector  v.  Gibbon,  111  U.  S.  276; 
Lamb  v.  Davenport,  18  Wall.  307;  Atherton  v.  Fowler, 
96  U.  S.  513;  Ricks  v.  Reed,  19  CaUfomia,  551;  Goods  v. 
Gains,  145  U.  S,  141;  TrenoiUh  v.  San  Francisco,  100  U.  S. 
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251;  Hagar  v.  Wikoff,  2  Oklahoma,  680;  Doumtnan  v. 
Saunders,  3  Oklahoma,  227. 

The  tenant  having  acquired  ^  deed  insolation  of  the 
rights  of  his  landlord  holds  the  title  as  trustee  for  his 
landlord.  Rector  v.  Oibhan,  111  U.  S.  276;  J^aldmn  v. 
C1ark,.107  U.  S.  463;  WaUace  v.  Adams,  143  Fed.  Rep.  716; 
James  v.  Germanialrwi  Co.,  107  Fed^  Rep.  597;  Trice  v. 
Camstock,  121  Fed.  Rep.'620;  Beriron  v.  Cook,  32  Michigan, 
518. 

Mr.  Joseph  W.  Bailey,  with  whom  Mr.  C.  B.  Stuart, 
Mr.  W.  A.  Ledbetter  and  Mr.  A.  C.  Cruce,  were  on  the 
brief,  for  defendant  in  error. 

Mb.  Justice  Pttnet  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment,  commenced  before 
the  admission  of  Oklahoma  as  a  State  in  the  United  States 
Court  for  the.  Southern  District  of  the  Indian  Territory, 
and  brought  to  a  conclusion  in  the  state  courts.  Th^re 
have  been  many  changes  of  interest  pendente  Ute,  ai;id 
carrespdnding  changes  of  parties.  The  original  plaintiffs  * 
were  Riddle,  now  defendant  in  errcn:,^  and  one  Cook,  whose 
interest  Riddle  has  since  acquired.  The  interests  of  the 
original  defendants  have  be^i  acquired  by  phuntiffs 
in  eacrbt  through  mesne  conveyances  that  will  be  stated 
below.  The  subject  of  the  action  is  a  town  lot  in  the  town 
of  Chickasha,  in  the  Chickasaw  district  of  the  Choctaw 
Nation,  to  which  plaintiff  claimed  title  by  purchase  under 
the  townsite  provisions  of  the  Atoka  Agreement  with  the 
Choctaw  and  Chickasaw  tribes,  found  in  the  act  of  Con* 
gress  known  as  the  Curtis  Act  (June  28,  1898,  ch.  517; 
30  Stat.  495,  505,  608),  followed  by  a  patent  executed, 
after  t^e  commencement  of  the  action,  in  accordance  with 
the  supplemental  agreement  with  the  same  tribes  (Aot 
of  July  1,  1902,  ch.  1362,  §  51;  32  Stat.  641,  653),  and 
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set  up  in  a  supplemental  complaint.  T^e  defeudants 
admitted  the  Ic^  title  to  be  in  Riddle,  but  by  cross- 
complaint  sought  to  have  him  declared  a  trustee  for  their 
benefit  and  decreed  to  convey  the  title  to  them.  A  judg- 
ment refusing  to  declare  such  a  trust,  and  awarding  the 
lot  to  Riddle,  was  affirmed  by  the  Supreme  CJourt  of  Ok- 
lahoma (41  Oklahoma,  759),  and  the  case  is  brou^t  ha«, 
under  §  237,  Jud.  Code,  upon  the  ground  that  the  deciaon 
was  against  rights  set  up  by  plaintiffs  in  error  under  the 
provisions  of  the  Agreement. 

The  facts  are  as  follows :  Some  years  prior  to  the  making 
of  the  Agreement,  one  Fitzpatrick,  a  white  man  not  en- 
titled to  citizenship  in  any  Indian  tribb,  made  a  lease  of  the 
lot  in  controversy,  then  vacant  and  unimproved,  to  one 
Bamhart,  who  went  into  possession  and  erected  a  sub- 
stantial house  and  other  improvements,  which  were  to 
belong  to  him,  subject  to  the  payment  of  a  grotmd  rent 
to  Fitzpatrick.  There  is  nothing  to  show  what  ri^t 
Fitzpatrick  claimed  or  that  in  fact  he  had  any  right  to 
seize  upon  vacant  tribal  lands  and  contract  oonpeming- 
tl^em  as  he  did.  In  the  year  1897,  BamhiBurt  sold  the  im- 
provements and  transferred  the  possession  of  the  lot  to  one 
Ellis,  who  entered  into  possession  and  made  further  im- 
provements. About  April  1,  1898,  Ellis  refused  to  pay 
rent,  and  on  July  7,'in  the  same  year,  Fitzpatrick  brou^t 
a  suit  for  unlawful  detainer  against  him  in  the  United 
States  Court,  alleging,  in  an  amended  complaint  filed  in 
February,  1899,  that  he  desired  {Possession  for  the  purpose 
of  being  able  to  place  upon  the  lot  such  improvements  as 
would  protect  his  ri^t  to  the  land  under  the  provisions 
of  the  Agreement.  Fitzpatrick  prevailed  in  the  United 
Stat^  Court,  and,  on  appeal,  in  the  Court  of  Appeals  for 
the  Indian  Territory  (Ellis  v.  Fitzpatrick,  3  Ind.  Ter.  656; 
64  S.  W.  Rep.  567),  and  also  in  the  Circuit  Court  of  Aj^' 
peak  for J,he  Eighth  Circuit,  whose  decision  was  rendered 
October  27,  1902  (118  Fed.  Rep.  430;  65  C.  Q  A.  260). 
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Meanwhile  Ellis  retained  possession  by  means  of  a  super- 
sedeas bond. 

In  February,  1902,  the  Townsite  Commission  for  the 
Chickasaw  Nation,  organized  pursuant  to  the  provisions 
of  the  Atoka  Agreement,  visited  Chickasha  for  the  purpose 
of  appraising  town  lots  and  awarding  them  to  persons 
having  the  preferential  right  to  purchase  under  the  terms 
of  the  Agreement.  Ellis  having  conveyed  his  rights  to 
liiddle  and  Cook,  the  lot  was  scheduled  lo  them,  and  on 
June  12,  1902,  they  were  notified  that  they  had  the  right 
to  purchase  it.  A  week  later  they  availed  themselves  of 
this  right  by  paying  to  the  United.  States  Indian  Agent 
the  proper  percent^e  of  the  appraised  value  to  make  up 
the  full  purchase  price  of  the  lot,  and  took  from  him  a 
proper  receipt. 

Pending  the  unlawful  detainer  suit,  Fitzpatrick  con- 
veyed whatever  interest  he  had  in  the  lot  to  a  Mrs.  Cross, 
and  she  conveyed  an  undivided  half  interest  to  one  Bour- 
land.  In  January,  1903,  after  the  decision  of  the  Circuit 
Court  of  Appeals,  Bourland  and  Cross  obtained  possession 
of  the  lot  with  the  improvements,  and  in  the  following 
month  the  present  action  of  ejectment  was  commenced 
by  Riddle  and  Cook  against  Fitzpatrick  and  the  persons 
in  possession.  Thereafter  Bourland  and  Cross  conveyed 
their  interest  to  E.  B.  and  H.  B.  Johnson,  the  present 
plaintiffs  in  error,  and  they  were  substituted  as  defend- 
ants. Riddle  bought  the  interest  of  Cook,  and  .thiis  be- 
came the  sole  plaintiff.  Pending  the  action,  a  contest  was 
instituted,  either  by  Bourland  and  Cross  or  by  the  John- 
sons, against  Riddle  and  Cook,  concerning  the  award 
and  scheduling  of  the  lot  tq  the  latter.  The  townsite 
commission  having  been  abolished  by  the  Secretary  of  the 
Interior  pursuant  to  Act  of  Marich  3,  1905,  ch.  1479;  33 
Stat.  10413, 1059;  the  contest  was  heard  before  the  United 
States  Indian  Inspector  assigned  to  the  Indian  Territory, 
upon  whom  this  duty  was  imposed  by  regulations  ap- 
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proved  by  the  Secretary.  Rep.  Ind.  Inspec.,  1905,  pp.  5, 
22,  23;  Hbuse  Doc.  No.  5,  59th  Cong.,  1st  Sees.,  vol.  19, 
pp.  705,  722,  723.  The  Inspector  made  full  findmgs  of 
fact,  and  m  an  elaborate  opmion  decided  in  favor  of  con- 
testees.  Upon  appeal  this  decision  was  affirmed  by  the 
,  Commissioner  of  Indian  Affairs,  and  upon  appeal  to  the 
Secretary  of  the  Interior  it  was  again  affirmed.  These 
decisions  proceeded  upon  findings  to  the  effect  that  at  the 
time  of  the  ratification  of  the  Atoka  Agreement  and  at  the 
time  thetownsite  of  Chickasha  was  iaid  out  by  the  Town- 
site  Commission,  and  when  theplats  prepared  by  the  Com- 
mission were  finally  approved  by  the  Secretary  of  the 
Interior,  Ellis  was  the  owner  of  permanent,  substantial, 
and  valuable  improvements,  other  than  fences,  tillage,  and 
temporary  houses,  on  said  lot;  that  none  of  these  improve- 
ments was  in  any  way  in  issue  in  the  unlawful  detainer 
suit,  and  Ellis'  owner^p  of  them  was  not  denied  or  dis- 
puted, but  on  the  contrary  was  admitted  by  Fitzpatrick 
in  his  pleadings,  and  they  were  in  no  way  adjudicated 
upon  in  that  suit;  that  Riddle  and  Cook  afterwards  pur- 
chased the  improvements  from  Ellis,  and  having  received 
notice  from  the  Townsite  Commission,  as  aheady  men- 
tioned, of  their  ri^t  to  purchase  the  lot  under  the  provi-. 
sions  of  the  Atoka  Agreement,  they  forwarded  to  the 
United  States  Indian  Agent  the  proper  percentage  of  the 
appraisement  to  make  up  the  full  purchase  price  of  the 
lot,  ,and  received  his  receipt  for  the  same.  After  the  final 
determination  of  the  contest  before  the  Department  of  the 
Interior,  a  patent  was  issued  to  Riddle  and  his  associate, 
dated  in  May,  1907. 

The  Atoka  Agreement  between  the  United  States  and 
the  Choctaw  and  Chickasaw  tribes,  negotiated  April  23, 
1897,  amended  by  §  29  of  th§  Curtis  Act  (Jxme  28,  1898, 
ch.  517,  30  Stat.  495,  505),  and  thereby  submitted  for 
ratification  by  the  members  of  the  tribes,  was  ratified  by  a 
majority  of  votes  at  a  special  election  held  on  August  24; 
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1898,  the  result  of  which  was  ascertiuned  and  proclaimed 
on  August  30th  by  a  board  of  conunissioneFB  for  that 
purpose  designated  by  the  Act,  and  the  Agreement  thus 
became  effective.  (See  6th  Ann:  Rep.  Dawes  Comm., 
September  1,  1899,  House  Doc.  No.  5,  56th -Cong.,  1st 
Seas.,  Vol.  19,  p.  9;  Homer's  Const,  and  Laws  of  Chickasaw 
Nation,  1899,  p.  420.)  It  contains  provisions  respecting 
townsites  (30  Stat.  608),  of  which  the  pertinent  portions 
are  set  forth  in  the  margin.^ 
R^^ulatoiy  provisions,  embodied  in  an  Act  of  May  31, 

*  ''Town  Sites.  It  is  further  agreed  that  there  shall  be  appointed  a 
OQmmission  for  each  of  the  two  nations.  .  .  .  Each  of  said  c<xnmissions 
ahall  lay  out  town  sites,  to  be  restricted  as  far  as  possible  to  their  present 
limits,  where  towns  are  now  located  in  the  nation  for  which  said  com- 
miflsion  is  appointed.  .  .  .  When  said  towns  are  so  laid  out,  each 
lot  on  which  permanent,  substantial  and  valuable  improvements,  othec 
than  fences,  tillage,  and  temporary  houses,  have  been  made,  shall  be 
valued  by  the  commission  provided  for  the  nation  in  which  the  town 
is  located  at'  Che  price  a  f eenaimple  title  to  the  same  would  bring  in  the 
market  at  the  time  the  valuation  is  made,  but  not  to  include  in  such 
value  the  iinprovements  thereon.  The  owner  of  the  improvements 
on  each  lot  snail  have  the  right  to  buy  one  residence  and  one  business 
lot  at  fifty  per  oentiun  of  the  appraised  value  of  such  improved  prop- 
erty, and  the  remainder  of  such  improved  property  at  sixty-two  and 
one-half  per  centum  of  the  said  market  value  within  sixty  days  f rcxn 
date  of  notice  served  on  him  that  such  lot  is  for  sale,  and  if  he  purchases 
the  same  he  shall,  within  ten  dajrs  from  his  purchase,  pay  mto  the 
treasury  of  the  United  States  one-fourth.of  the  purchase  price,  and  the 
balance  in  three  equal  annual  installments,  and  when  the  entire  sum 
is  paid  shall  be  entitied  to  a  patent  for  the  same.  ...  If  such 
owner  of  the  improvements  on  any  lot  fails  within  sixty  days  to  pur- 
chase and  make  the  first  payment  on  same,  st*ch  lot,  with  the  improve- 
ments thereon,  shall  be  sold  at  public  auction  to  the  highest  bidder, 
under  the  direction  of  the  aforesaid  canmissBon,  and  the  purchaser  at 
such  sale  shall  pay  to  the  owner  of  the  nnprovements  the  price  for 
which  said  lot  shall  be  sold,  less  sbrty-two  and  one-half  per  cent,  of 
said  appraised  value  of  the  lot,  and  shall  pay  the  sixty-two  and  one-half 
per  'cent,  of  said  appraised  value  mto  the  United  States  Treas- 
ury. ...  All  lots  not  so  appraised  shall  be  sold  from  time  to 
time  at  public  auction.    .    .    ." 
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1900  (ch.  596;  31  Stat.  221,  237,  238),  were  assented  to 
by  the  Qioctaws  and  CSiickasaws  in  the  supplemental 
agre^ent  (Act  of  July  1,  1902,  ch.  1362;  32  Stat.  641, 
652),  and  ot^er  regulations  were  thereby  added.  Author- 
ity to  appraise  town  lots,  improved  or  unimprdved,  to 
ascertain  the  ownership  and  value  of  the  imprqvements, 
and  to  dispose  of  the  lots  in  conformity  to  the  provisions 
of  the  Agreement,  was  thereby  conferred  upon  the  town- 
site  odmmission,  subject  to  the  supervision  of  the  Secre- 
tary of  the  Interior.  (See  iSoM  V.  iSteuiarf,  227  U.  S.  530, 
534.)  Their  unfinished' duties  were  devolved  upon  tbe 
Secretary  by  the  Act  of  1905,  under  whose  authority  the 
Indian  Insjpector  acted  as  abeady  shown.  The  Supreme 
^  Court  of  Oklahoma  therefore  was  correct  in  holding  that 
the  findingB  of  the  Inspector  respecting  matters  of  jfact, 
Hffirmed  on  final  appeal  by  t^e  Secretary,  were  binding 
upon  the  courts,  in  the  abiptice  of  gross  mistake  or  fraud 
(kieither  of  which  is  here  present),  and  that  the  judicial 
inquiry  is  limited  .to  determining  whether  th&e  was  dear 
error  of  law  ^t  resulted  in  awarding  the  preferential  ri^t 
of  purchase,  iand  ultimately  issuing  the  patent,  to  the 
iiVrong  party.  Johnson  v.  Towsley,  13  WedL  72,  85;  Shep* 
ley  V.  Cfwah,  91  U.  S.  330,  340^  Marquez  v.  FriOne,  101 
V.  S.  473,  476;  Gfmzales  v.  French,  164  U.  S.  338,  342; 
Bossy.  Dan,  232  U.  S.  110, 116. 
^  Since  the  findings  are  to  the  effect  that  the  improve- 
ments upon  the  lot  were  owried  by  Ellis,  ai;id  by  defends 
ant  in  error  through  a  purchase  from  him,  the  contentions 
of  plaintiffs  in  error  are  reduced  to  these:  that  the  deci- 
sion of  the  Indian*Inspector,  approve^  by  the  Secretary  oi 
the  Interior,  to  the  effect  that  the  Atoka  Agreement  ter- 
minated the  rdation  of  landlord  and  tenant,  was  based 
upon  an  ^(rroneous  construction  of  the :  Agreement,  and 
ignored  the  equities  of  the  landlord  as  against  the  tenant; 
that  under  a  correct  construction  of  the  provision  per- 
mitting the  owner  of  the  imim>vements  to  buy  a  town  lot 
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at  a  fraction  of  the  appraised  value,  a  tenant  who  wrong- 
fully withheld  possession  of  such  a  lot  from  his  landlord, 
thereby  preventing  him  from  erecting  improvements 
thereon,  could  not  acquire  title  td  the  lot  as  against  the 
landlord;  and  that  a  tenant  who,  under  the  provisions  of 
the  Agreement,  but  in  violation  of  the  rights  of  his  land; 
lord,  has  acquired  a  deed  for  such  a  lot,  holds  the  title  as 
trustee  for  the  landlord. 

The  Atoka  Agreement  of  course  is  to  be  read  in  the  light 
of  the  conditions  out  of  which  it  arose.  The  Choctaw 
Indians  acquired  the  territory  in  question  xmder  a  treaty 
with  the  United  States  made  at  Dancing  Rabbit  Creek 
m  the  year  1830,  Sept.  27  (7  Stat.  333).  In  accord- 
ance with  the  provisions  of  the  treaty,  and  pursuant  to 
authority  conferred  by  Act  of  May  ^,  1830  (ch.  148, 
§  3, 4  Stat.  411, 412),  a  patent  was  issued  by  the  President 
of  the  United  States,  March  23,  1842,  granting  the  land 
to  the  Choctaw  Nation,  ''in  fee  simple  to  them  and  thdr 
descendants,  to  inure  to  them,  while  they  shall  exist  as  a 
nation  and  live  on  it,  liable  to  no  transfer  or  alienation, 
except  to  the  United  States,  or  with  their  consent.'' 
(Durant's  Const.  &  Laws  of  Choctaw  Nation,  1894,  p.  31.) 
In  1837  the  Choctaws  enta^  into  a  treaty  with  the 
Chickasaws,  by  which  the  latter  were  privil^ed  to  form  a 
district  within  the  limits  of  the  Choctaw  country,  ''to  be 
held  on  the  same  terms  that  the  Choctaws  now  hold  it, 
except  the  rig^t  of  disposing  of  it,  whi^  is  held  in  common 
with  the  Choctaws  and  CSiickasaws.''  This  recdved  the 
approval  of  the  President  and  Senate  of  the  United  States. 
January  17,  1837,  11  Stat.  573,  57$.  In  the  year  )855  a 
new  treaty  was  made  between  the  United  States  and  these 
tribes  (June  22, 1855, 11  Stat.  611),  by  which  the  bound- 
aries of  their  country  were  defined  and  the  Unitied  States 
l^uaranteed  the  lands  embraced  within  the  specified  Umits 
"to  the  members  of  the  Choctaw  and  Cliickasaw  tribes, 
their  heirs  and  successors,  to  be  held  in  common;  so  that 
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each  and  every  member  of  either  tribe  shall  havB  an  equal, 
imdivided  interest  in  the  whole;  Protnded,  however^  no 
part  thereof  shall  ever  be  sold  without  the  consrat  of  both 
tribes;  and  that  said  land  shall  revert  to  the  United  States 
if  said  Indians.and  their  heirs  become  extinct,  (»r  abandon 
the  same."  The  westerly  part  of  the  country  was  estab- 
lished as  a  district  for  the  Chickasaws,  the  easterly  part 
for  the  Choctaws.  Aft^  the  Civil  War,  and  in  the  year 
1866,  a  new  treaty  was  made,  by  the  eleventh  article  of 
which  it  wacr  recited  that  the  limd  described  in  the  treaty  of 
1855  ''is  now  held  by  the  members  of  said  nations  in  com- 
mon, under  the  provisions  of  the  said  treaty."  April  28, 
1866, 14  Stat.  769, 774.  A  plan  tor  a  survey,  division,  and 
allotment  of  the  land  was  proposed  by  the  same  article, 
but  this  came  to  naught  because  of  the  non-assent  o^  the 
Choctaw  people.  Woodward  v.  deChraffenriedf  238  U.  S. 
284,  294.  Thus  matta:^  remained  until,  in  the  coiuBe  of 
time,  the  influx  of  white  people  into  this  and  other  parts 
of  the  Indian  Territory  created  a  new  situation  of  great 
complexity,  calling  for  a  readjustment  of  the  affairs  of  the 
Five  Civilized  Tribes.  Jn  1893  the  Dawes  Commisddn 
was  appointed,  under  authority  of  an  act  of  Congress 
(March  3,  1893,  ch.  209,  §  16,  27  Stat.  612,  645),  to  enter 
into  negotiations  with  liiose  tribes  for  the  purpose  of  ec- 
tinguishing  the  tribal  titles  to  lands.  The  annual  reports- 
of  the  Commission,  a  r^erence  list  of  which  is  printed  in 
238  U.  S.  296,  give  a  complete  and  instructive  account  of 
its  labors.  The  first  of  these  reports,  dated  November  20, 
1894,  shows  that  among  the  wiginal  propositions  sub- 
mitted to  the  several. tribes  as  a  basis  of  negotiations  it 
was  suggested  that  town^ites  should  be  the  Gfubject  of 
special  agreements,  such  as  would  secure  to  the  Indians 
and  to  investors  ''a  just  protection  and  adjustment  of 
their  respective  rights."  In  explanation  it  was  stated: 
''There  are  towns  in  the  Territory  ranging  in  population 
from  a  few  people  to  5,000  inhabitants.    Nearly  all  of 
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them  are  noncitizens.  .  .  .  Many  large  and  valuable 
stone,  brick,  and  wooden  buildings  have  been  erected  by 
noncitizens  of  these  towns,  and  the  lots  on  which  they 
stand  are  worth  many  thousands  of  dollars.  These  town 
sites  are  not  susceptible  of  division  among  the  Indians, 
and  the  only  practicable  method  of  adjusting  the  equities 
between  the  tribes  who  own  ihe  sites  and  those  who  con- 
structed the  buildings  is  to  appraise  the  lois  without  the 
improvements  and  the  improvements  witiiout  the  lots, 
and  allow  the  owners  of  the  improvements  to  purchase 
the  lots  at  the  appraised  value,  or  to  sell  lot  and  im- 
provements and  divide  the  money  according  to  the  ap- 
praisement." House  Ex.  Doc.,  Part  5, 53d  Cong.,  3d  Sess., 
Vol.  14,  pp.  hdi,  Ixv. 

The  first  agreement  to  be  n^otiated  by  the  Commission 
was  with  the  Choctaws  under  date  December  18,  1806, 
but  the  Chickasaws  refused  to  concur  in  this,  and  another 
was  negotiated  at  Atoka,  April  23, 1897,  with  both  tribes. 
In  its  original  form  it  is  app^ide^  to  the  Fourth  Repcurt  oi 
the  Commission,  dated  October  11, 1897  (House  Doc.  No. 
5,  55th  Cong.,  2d  Sess.,  Vol.  12,  pp.  cxvii,  c^odi).  It  pro- 
vided that  a  townsite  commission  should  be  appointed  for 
each  of  the  two  nations;  that  each  existing  town  site  should 
be  laid  out  and  platted,  and  that  ''each  lot,  on  which 
permanent,  %ubstantial  and  valuable  improvements,  other 
than  fences,  tillage,  and  temporary  houses,  have  been 
made,  shall  be  valued  by  the  commission  ...  at  the 
price  a  fee  simple  titl^  to  the  same  would  bring  in  the  mar- 
ket at  the  time  the  valuation  is  made,  but  not  to  include 
in  such  value  the  improvements  thereon.  The  owner  of 
the  improvements  on  each  lot  shall  have  the  rig^t  to  buy 
the  same  at  sixty-two  and  one-half  per  cent,  of  the  said 
market  value,  withiln  sixty  days  from  date  of  notice  served 
on  hun  that  such  lot  is  for  sale/'  It  further  provided  that 
if  the  owner  of  the  improvements  shoi^ld  fail  to  purchase, 
the  lot  with  improvements  should  be  sold  at  auction,  the 
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purchaser  to  pay  the  price  to  the  owner  of  the  hnprove- 
ifients,  less  sixty-two  luid  (me-balf  per  oetit.  of  the  ap- 
praised vahie  of  the  lot,  whidi  was  to  be  paid  mto  the 
United  Stateii  Treasury  for  the  benefit  of  the  Indians. 
This  agreement!  wit^  some  amendtiients,  was  ratified  by 
'.Congress  in  §  29  of  the  Curtis  Act  and  afterwards  mtified 
by  the  voters  of  the.  two  tribes,  as  already  mentioned. 
Tlie  provision  ^s  ito  pnrdiase  of  towif  lots  was  amended 
only  by  giving  to  the  owner  of  the  improvements  the  rig^t 
to  buy  one  r^sklence  and  one  budinete  lot  at  fifty  per 
centum,  and  the  remainder  of  such  improved  propaiy  at 
sixty-two  and  one-half  per  centum,  of  the  appraised 
market  value. 

The  same  Act  contained,  in  its  fifteenth  section  ( Jun^  28, 
1888,  c.  517,.  30  Stat.  495, 500)  a  provision  for  the  appoint- 
ment of  a  towbsite  commission  for  each  of  the  CSiickasaWi 
Choctaw,  Creek,  and  Cherokee  tribes;  allowing  ''the 
owner  of  jQie  improvements  upon  any  town  lot,  other  than 
fencing,  tillage,  or  temporary  buildings,''  to  deposit  in  the 
United  States  Treasury  one-half  of  the  appraised  value  of 
the  lot  eccluding  improvements^  as  a  tend^  to  the  tribe 
of  the  purchase  money  for  the  lot;  and  permitting  im- 
proved lots  to  be  sold  at  auction  if  the  owner  of  the  im- 
proyements  thereon  failed  to  deposit  the  purchasQ-money 
within  a  limited  time,  in  which  case  the  purchaser  at 
auction  nflght  by  appropriate  proceedings  in  the  Unitedx 
States  Court  require  the  owner  of  the  improvements  to 
either  accq>t  their  appraised  value  or  remove  the  improve- 
ments from  the  lot.  The  same  section  provided  for  the 
sale  of  unimproved  lots^  the  puit^hase-mpney  to  be  de- 
pomted  with  like  effect  as  in  the  case  of  improved  lots;  and 
authorused  the  tribes  to  make  deeds  to  the  purchasers 
conveying  the  title  to  mi6h  town  lots,  whet:eupon  the 
purchase-money  was  to  become  the  property  of  the  tribe. 
These  provisions  would  appear  to  have  be^  superseded, 
as  to  theiChoctaw  and  Chickasaw  tribes,  by  their  accept- 
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anoe  of  the  Atoka  Agreement,  and  are  mentioned  only  to 
show  that  in  §  15,  as  in  the  Agreement,  it  was  the  owner 
of  the  improvements;  and  he  alone,  who  was  recognised  as 
entitled  to  be  considered  in  the  sale  of  the  town  lots. 

It  is  not  necessary  to  say  that  the  Agreement,  when  thu0 
ratified  by  Congress  and  by  the  tribes,  became  the  law  of 
the  land,  and  superseded  all  customs,  if  such  there  were, 
that  had  sanctioned  the  making  of  leases  to  non-citizens. 
By  its  terms  tbwns,  so  far  as  they  had  been  established 
within  the  domain  of  the  tribes,  were  recognized,  and 
provision  was  made  for  platting  them,  and  for  selling  the 
lots,  bot^  improved  and  unimproved,  the  proceeds  to 
become  the  property  of  the  tribes.  It  was  recognized  that 
the  money  expended  by  white  men  in  constructing  the 
buildings  and  other  permanent  improvements  had  in- 
creased the  value  not  only  of  the  improved  lots  but  of  all 
lands  within  the  town;  and  hence  a  pr^erential  ri^^t  of 
purchase  was  conferred  upon  ''the  owner  of  the  improve- 
ments on  each  lot.''  But  there  is  nothing  in  the  history 
of  the  matt^,  any  more  than  in  the  language  employed, 
to  ^ve  the  least  countenance  to  the  suggestion  that  prior 
ris^ts  of  occupancy  were  intended  to  be  recognized  in  this 
Agreement.  Ownership  of  improvements  actually  upon 
the  soil  was  adopted  as  the  sole  foundation  of  the  newly 
cohferred  ri^^t  to  acquire  title  to  the  soil  itself.  And  these 
improvements  must  be  ''permanent,  substantial,^  and  val- 
uable improvements,  other  than  fences,  tillage,  and  tem- 
porary houses."  The  eicclusion  of  these  latter,  indicative 
merely  of  occupancy,  is  highly  significant. 

The  provisions  of  thie  Agreement  respecting  the  sale  of 
town  lots  could  not  be  carried  into  effect  without  terminat- 
ing existmg  rie^ts  of  occupancy,  if  such  tha»  were,  saving 
BS  th^se  coincided  wit^  the  ownership  of  permanent  im- 
provements. HencOj  if  Fitzpatrick  had  any  rig^t  to  the 
soil,  it  came  to  an  end  either  when  the  Agreement  took 
effect  in  August,  1898,  or,  at  latest,  when  its  townsite  pro- 
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visions  were  put  in  operation  at  Chiekasha.  It  is  insisted 
that  Ellis,  as  tenant,  was  esi^opped  to  deny  his  landlord's 
title,  and  that  Riddle  is  in  no  better  case.  Elight's  Lessee 
V.  Rochester^  7  Wheat.  535,  547..  But  a  tenant  is  not 
estopped  to  show  that  his  landlord's  title  has  expired  or 
has  bera  taininated  by  operation  of  law.  England  v. 
Slade,  4  T.  R.  682;  Blake  v.  Faster,  8  T.  R.  487;  Nec^ 
V.  Moss,  1  Bing.  360;  Hopcrctft  v.  Keys,  9  Bing.  613;  Doe  d. 
Higginbotham  v.  Barton,  11  Ad.  &  El.  307;  Den  ex  dem. 
Howell  V.  Ashmore,  22  N.  J.  L.  261,  265;  Shields  i^  Lozear, 
34  N.  J.  L.  496,  500;  HUboum  v.  Fogg,  9^A£a8sachusetts, 
11;  Lamson  w,  Clarkson,  113  Massachusetts,  348. 

The  argument  that  Ellis,  by  withholding  possession  of 
the  lot  from  Fit2.patrick,  prevented  him  from  erecting 
improvements  such  as  wotdd  have  satisfied  the  require- 
ments of  the  Atoka  Agreement  so  as  to  confer  upon  Fitz- 
patrick  the  preferential  ri^^t  to  purchase  the  lot,  and 
hence  that  Ellis  and  those  claiming  under  him  are  es- 
topped to  purchase  the  land  for  themselves  and  must  be 
held  to  have  acquired  it  in  trust  for  Fitzpatrick  and  those 
claiming  under  him,  cannot  pi^vail*  The  facts  do  not 
show  that  Ellis'  refusal  to  pay  rent,  and  his  resistance 
to  the  forcible  entry  and  detainer  suit,  were  other  than 
bona  fide.  Nor  does  it  appear  that  Fitzpatrick,  even 
before  the  Atoka  Agreement,  had  any  ri^^t  of  possession 
of  the  land  as  against  the  Indians.  So  far  as  the  facts  ap- 
pear, he  had  no  rights  at  all,  except  as  against  the  tenant, 
and  against  him  only  because  of  the  estoj^L  In  order 
to  show  that  the  tenant,  by  withholding  possession,  de- 
prived the  lan<^ord  of  the  opportunity  of  exercising  a 
valuable  right,  it  must  be  made  to  appear  that,  with  the 
tenant  out  of  the  way,  the  right  would  have  existed.  But, 
if  Ellis  had  given  up  possession,  Fitzpatrick  would  have 
had  no  more  right,  than  any  other  white  man  to  enter  and 
erect  improvements— that  is  to  say,  none  at  alL  At  most, 
he  would  have  had  a  mere  opportunity,  without  rij^t. 
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and  the  deprivation  of  Hm  cannot  f umiBh  a  foundation 
for  imiM-eflsing  a  trust  upon  the  title  afterwards  acquired 
by  Ellis'  grantee  by  direct  purchase  from  the  owners  of  the 
paramount  title.  Even  weace  it  made  to  appear  that  there 
was  error  in  adjudging  the  title  to  the  patentee,  this 
would  not  raise  la  trust  in  favor  of  the  contestant  unless 
he  could  show  that  by  the  law,  properly  administered,  the 
title  ou^t  to  have  been  awarded  to  him.  BohaU  v.  Dilla, 
114  U.  S.  47,  51;  Sparks  v.  Pierce,  116  U.  S.  408, 4ia. 

What,  then,  was  the  nature  of  Fitzpatrick's  equity? 
Under  the  facts  found,  both  he  and  Ellis  were  trespassers 
upon  the  lands  of  the  Indians,  in  disr^ard  of  rij^ts  se- 
cured to  the  latter  by  treaty  with  the  United  States,  and 
in  violation  of  §  2118,  Rev.  Stat..  The  lease,  created  a 
mare  estoppel  between  trespassers.  The  ri^^ts,  if  they 
may  be  called  rights,  of  lessor  and  leteee  alike  were  ter- 
minated by  the  force  of  the  Agreement.  Individual 
ownership  of  the  land  originated  with  that  instrument, 
and  can  be  only  such  as  by  its  terms  were  created.  It 
was  competent  for  Congress,  or  for  the  Indian  tribes,  with 
the  concurrence  of  Congress,  to  deal  ais  they  deemed 
proper  with  the  practical  situation  resulting  from  the 
building  of  towns  by  white  men  within  their  borders. 
They  chose  to  confer  a  preferential  rig^t  of  purchase^  at  a 
discount  from  ihe  appraised  value,  not  upon  the  ''occu* 
pant,"  or  ^'possessor,"  or  ^'landlord,"  or  ''tenant,"  but 
upon  ''the  owner  of  the  improvements"  other  than  those 
of  a  temporary  nature.  This  did  net  cut  off  any  pertinent 
equity,  but  it  rendered  all  equities  impertinent  except  such 
as  rdated  to  the  ownership  of  the  improvements. 

The  Atoka  Agreemait,  while  accepting  existing  im- 
provements of  a  substantial  natture  as  part  consideration 
for  the  purchase  of  town  lots,  contained  no  recognition  oi 
Intimacy  in  the  previous  occupation  of  the  soil  by  white 
men,  nor  any  official  ratification  of  their  intrusion  upon 
the  Indian  lands.   It  laid  aside,  as  immaterial,  the  question 
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whether  unprovements  had  been  constructed  with  or  with- 
out rightful  possession  of  the  land.  In  this  respect  it 
differed  from  the  Original  Creek  Agreement  of  March  8, 
1900  (Act  of  March  1,  1901,  ch.  676;  31  Stat.  861,  866), 
the  proposed  Cherokee  agreement  of  April  9, 1900  (Act  of 
March  1,  1901,  ch.  675j  31  Stat.  848,  853),  which  faUed  of 
ratification  by  the  tribe  (8th  Ann.  Rep.  Dawes  Comm., 
Oct.  1,  1901;  House  Doc.  No.  5,  57th  Cong.,  1st  Sees.^ 
Vol.  24,  p.  11),  and  the  Cherokee  agreement  of  July  1, 
1902  (ch.  1375;  32  Stat.  716,  723),  which  was  ratified  by 
the  tribe  (10th  Ann.  Rep.  Dawes  Comm.,  Sept.  30,  J903; 
House  Doc.  No.  5,  58th  Cong.,  2d  Sess.,  Vol.  20,  p.  115). 

If  Fitzpatrick  had  had  any  equitable  right  or  interest 
in  the  improvements  upon  the  lot  in  controversy,  a  very 
different  question  would  be  presented.    But  he  had  none. 

We  are  referred  to  two  decisions  of  the  United  States 
Court  of  Appeals  for  tlie  Indian  Territory  that  are  said 
to  uphold  the  legal  validity  of  grants  of  leasehold  interests 
in  lands  in  the  Choctaw  and  Chickasaw  country  prior  to 
the  Atoka  Agreement.  Kelly  v.  Johnson  (1897),  1  Ind. 
Ter.  184,  189;  39  S.  W.  Rep.  362,  354;  0.  W.  Walker 
Trading  Co.  v.  Grady  Trading  Co.  (1897),  1  Ind.  Ter.  191, 
196-198;  39  S.  W.  Rep.  354,  366.  These  cases,  however, 
go  no  further  than  to  hold  that  a  possessory  right  might 
pass  by  transfer  from  a  citizen  of  one  of  the  Indian  tribes 
to  a  non-citizen,  and  would  protect  the  latter  against 
forcible  entry  by  others  not  showing  a  better  right  to  the 
possession,  nor  acting  under  authority  of  the  tribe,  and 
that  a  lease  of  such  lands  with  improvements  estopped 
the  lessee  to  question  the  lessor's  title.  See,  also,  Wilson 
V.  (hvens  (1897),  1  Ind.  Ter.  163;  38  S.  W.  Rep.  976; 
affirmed,  86  Fed.  Rep.  571;  Hockett  v.  Alston,  110  Fed. 
Rep.  910,  reversing  S.  C,  3  Ind.  Ter.  432;  58  S.  W.  Rep. 
675;  WiUiams  v.  Works,  4  Ind.  Ter.  587;  76  S.  W.  Rep. 
246;  Fraer  v.  WashingUm,  .125  Fed.  Rep.  280.  These 
decisions  leave  untouched  the  authority  of  Congress,  wilii 
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.or  without  the  consent  of  the  tribe,  to  tenninate  all 
poesesaory  interedts  and  dkfpOfle  of  the  fee  in  any  manner 
deemed  proper. 

Much  reliance  is  placed  ypon  the  decision  of  this  court 
in  RecUsr  v.  Gibbon^  111  U.  S.  276,  which  turned  upon  the 
effect  of  an  act  of  Congress  in  relation  to  the  Hot  Springs 
Reservation  in  the  State  of  Arkansas  (Act  of  March  3, 
1877,  ch.  lOS;  19  Stat.  377).  The  statute  was  passed  to 
relieve  the  pcKmliar  hardship  resulting  from  a  deciisioh  of 
tiie  Court  of  Claims,  affirmed  by  this  court  {Hot  Springs 
Cases,  «2  U.  S.  698,  713,  715,  716),  holding  invaHd,  for 
reasons  more  or  less  technical,  certain  land  titles  set  up 
againat  the  United  States,  some  of  them  under  claims  of 
preemption  and  one  under  a  New  Madrid  location,  fol- 
lowed in  each  case  by  long  years  of  possession.  Redar  v. 
Gibbon  construed  the  legislation  in  the  light  of  the  cir- 
ciunstancte  out  of  which  it  arose,  and  so  as  to  relieve 
t^ose  who  had  made  improvem^its  or  claimed  possession 
under  the  titles  that  had  been  found  defective.  It  has  no 
proper  bearing  upon  the  questions  presented  in  the  case 
at  bar.  Lanib  v.  Davenport,  18  Wall.  307;  Atherton  v. 
Fowler,  96  U.  S.  513;  and  Trenouih  v.  San  Francisco,  100 
U.  S.  251;  cited  by  plaintiffs  in  error,  'are  likewise  aside 
from  the  point. 

It  is,  perhaps,  unnecessary  to  mention  that  the  matter 
at  issue  here  is  not  concluded  by  the  decision  in  EUis  v. 
Fitzpatrick,  3  Ind.  Ter.  656;  64  S.  W.  Rep.  567;  S.  C, 
affirmed  118  Fed.  Rep.  430;  55  C.  C.  A.  260;  for*that 
cQse  concerned  only  the  right  of  possession  as  between 
landlord  and  tenant,  and  Ellis'  ownership  of  the  improve- 
ments was  admitted  in  the  pleadings.  The  legal  or 
equitable  title  to  the  soil  was  not  involved. 

From  the  views  above  expressed,  it  results  that  the 
judgment  of  the  Supreme  Court  of  Oklahoma  must  be 

Affirmtd. 
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BARLOW  V.  NORTHERN  PACIFIC  RAILWAY 
COMPANY. 

ERBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OP  NORTH 

DAKOTA. 

No.  257.    Argued  March  3,  1916.— Decided  April  Z,  1916. 

Under  the  Right  of  Way  Act  of  March  3,  1875,  c.  152,  18  Stat.  482, 
the  rights  of  a  raihx)ad  company  entitled  to  the  benefit  of  the  act 
are  paramount  over  those  of  a  homestead  entiyman  holding  a 
patent  of  the  United  States  in  consequence  of  rights  initiated  after 
the  line  was  in  course  of  construction,  but  before  the  map  of  the 
right  of  way  had  been  filed  in  local  land  office.  Jamestovm  A  North- 
em  R.  R^  V.  Jones,  177  U.  S.  125,  followed  and  Minn,,  St.  Paul  Ac. 
Ry.  V.  Doughty,  208  U.  S.  251,  distinguiahed. 

26  N.  Dak.  159,  afiSrmed. 

The  facts,  which  mvolve  the  rights  of  a  raiht)ad  com- 
pany under  the  Right  of  Way  Act  of  1875  and  of  an  entry- 
man  under  the  Homestead  Act,  are  stated  in  the  opinion. 

Mr.  S.  E.  EUsworthf  with  whom  Mr.  JohnKnavf  was  on 
the  brief,  for  plainti£f  in  error. 

•  Mr.  Charles  Donnelly ,  with  whom  Mr.  Charles  W.  Bunn 
and  Mr.  Emerson  Hadley  were  on  the  brief,  for  defendant 
in  error. 

Mr.  Chief  Justice  White  deUvered  the  opinion  of 
the  court. 

In  Jamestovm  &  Northern  R.  R.  v.  JoneSj  177  U.  S.  ^25, 
there  came  under  consideration  the  construction  of  the 
act  of  Congress  of  March  3,  1875,  entitled  ''An  act  grant- 
ing to  railroads  the  right  of  way  through  the  public  lands 
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of  the  United  States/'  c.  152,  18  Stat,  482.  The  case 
involved  a  controversy  between  the  raibroad  which  was 
entitled  to  the  benefit  of  the  act  and  Jones,  a  homestead 
entryman  holding  a  patent  of  the  United  States  in  conse- 
quence of  rights  initiated  after  the  railroad  had  con- 
structed its  line  but  before  it  had  filed  a  map  pf  its  right 
of  way  in  the  appropriate  local  land  office.  The  railroad 
claimed  that  its  right  of  way  across  the  land  covered  by 
Jones'  patent  was  paramount  and  Jones  asserted  that  his 
right  under  the  patent  was  dominant.  Giving  sanction 
to  a  previous  coiu*se  of  administrative  construction  deal- 
ing with  unsurveyed  public  land,  it  was  held  that  an 
appropriation  of  the  right  of  way  by  a  construction  of 
the  road  under  the  statute  gave  the  raihroad  the  paramount 
right  and  that  the  provision  of  the  statute  concerning  the 
filing  of  a  map  and  profile  in  the  local  land  office  was  in- 
tended not  to  deprive  6f  the  power  to  fix  and  seciu^  the 
right  of  way  by  construction  in  advance  of  filing  such 
map  and  profile,  but  simply  to  afford  the  means  of  se- 
curing the  right  of  way  in  advance  of  construction.  The 
two  methods  of  securing  the  right,  the  one  by  construc- 
tion of  the  road,  and  the  other  in  anticipation  of  construc- 
tion by  filing  a  map,  were  decided  to  in  no  wise  conflict 
the  one  with  the  other  as  both  afforded  a  means  of  se- 
curing the  right  which  the  statute  gave.  The  opinion 
pointed  out  that  although  the  previous  administrative 
rulings  were  concerned  only  with  unsurveyed  landd,  they 
were  equally  applicable  under  the  statute  to  surveyed 
lands,  and  it  was  thus  concluded,  p.  132:  "It  follows  from 
these  views  that  the  grant  to  plaintiff  in  error  (the  rail- 
road company)  by  the  act  of  1875  became  definitely  fixed 
by  the  actual  construction  of  its  road,  and  that  the  entry 
of  the  defendant  in  error  (Jones)  was  subject  thereto." 

In  MinneapoliSj  St.  Pavl,  &c.  Ry.  v.  Doughty^  208 
U.  S.  251,  the  controversy  was  between  the  Railway 
Company  and  a  settler  holding  a  patent  of  the  United 
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States  whose  right  had  been  initiated  before  the  construc- 
tion of  the  raihoad  but  after  a  prdiminary  survey  which 
had  be^i  made  by  the  raihroad  as  a  means  of  ultimately 
det^mining  upon  what  line  it  would  build  its  road,  the 
stakes  of  such  survey  being,  at  the  time  the  settler  ini- 
tiated his  right,  across  the  land  in  question.  The  claim  of 
the  settler  was  that  a  mere  entry  of  the  railroad  for  the 
purpose  stated  was  not  a  construction  within  the  mean- 
ing of  the  Janes  Case,  while  that  of  the  railroad  was  ''that 
an  entry  u]|(K)n  the  land  to  locate  the  road  is  as  necessary 
as  an  entry  on  the  land  to  build  the  road,  and,  being 
there,  the  railroad  could  not  become  a  trespass^,' either  as 
to  the  government  or  as  to  the  plaintiff."  It  was  decided 
that  as  a  mere  preliminary  step  for  the  purpose  of  deter- 
mining where  the  road  should  be  located  was  not  in  and 
of  itself  the  equivalent  of  a  definite  location  of  the  line 
and  a  permanent  appropriation  of  the  right  of  way,  the 
case  was  not  covered  by  the  rule  of  the  Jones  Case  and  the 
right  of  the  settler  was  paramount. 

Which  of  these  rulings  is  here  controlling  is  the  single 
question  arising  for  decision  on  this  record,  as  will  be  at 
once  seen  by  the  following  statement  of  the  case: 

The  suit  was  commenced  by  the  railroad  to  quiet  its 
title  to  its  right  of  way  across  a  quarter-section  of  land 
which  had  been  patented  by  the  United  States  to  the 
defendant.  The  latter  not  only  by  answer,  but  by  coun- 
terclaim asserted  the  paramount  nature  of  his  right.  The 
court  below,  afl&rming  the  action  of  the  trial  court,  held 
that  the  rights  of  the  railroad  were  paramount  upon  the 
conclusion  that  the  facts  found  clearly  brou^t  the  case 
within  the  rule  established  in  the  Janes  Case.  (26  N. 
Dak.  159.)  The  fdcts  as  thus  established  were  these, 
p.  161: 

''On  the  said  22d  day  of  July  A.  D.  1883,  intending  to 
make  entry  of  the  said  land  therein  described  when  the 
same  was  surveyed,  and  to  acquire  title  to  the  same  by 
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virtue  of  the  compliance  with  the  preSmptioh  lkw8.of  th^ 
United  States,  said  IVederick  G.  Bariow  [the  predecessor 
in  title  of  the  plaintiff  in  error]  settled  upon  said^land 
and  took  up  his  residence  thereon.  At  the  thne  of  dueh 
settlement  there  was  not  a  railroad  track  or  line  of  rail- 
road in  operation  across  said  land  at  any  place,  nor  had' 
rplat  of  {irofile  of  the  section  of  railroad  extiending  across 
such  land  hereinbefore  referred  to  been  filed  in  the  United 
States  District  Land  Office  at  Fargo.  We  find  from  the 
evidence  that,  although  Barlow  entered  upon  the  land 
upon  the  22d  day  of  July^  A.  D.  1883,  the  grading  of  the 
road  across  said  land  was.  completed  prior  to  May  31st^ 
1883;  that  is  to  say,  nearly  two  months  before  his  settle- 
ment. We  also  find  the  rails  were  laid  upon  the  grade 
betwem  August  10th  and  15th,  1883,  and  that  trams 
were  operated  on  said  road  and  across  said  land  soon 
after.'? 

That  under  these  facts  the  court  below  was  right  in  hold- 
ing that  the  controvert^  was  foreclosed  by  the  ruling  in  the 
Jones  Case  we  think  is  too  clear  for  anything  but  state-  . 
ment.  The  contention  that  the  case  is  controlled  by  the 
Doughty  and  not  the  Jtmes  Case  because  the  road  was  not 
complete  and  operating  when  the  entryman  initiated  his 
rights  although  it  was  then  graded  and  was  virtually 
ready  for  the  ties  and  rails,  if  acceded  to,  would  render  the 
statute  inefficacious  and  dominate  the  substance  of  things 
by  the  mere  shadow.  The  first,  because  as  it  is  impossible 
to  conceive  of  the  completion  of  the  road  by  the  placing 
of  ties  and  the  lajdng  of  rails  without  presupposing  the 
pribr  doing  of  the  work  of  grading,  it  would  follow  that 
the  recognition  of  the  right  of  an  entryman  to  appropriate 
adversely  to  the  railroad  after  the  grading  had  been  done 
and  before  the  laying  of  the  ties  and  rails  would  render  the 
performance  of  the  latter  useless  and  would  deprive  the 
railroad  therefore  of  all  practical  power  to  appropriate. 
The  second,  because  as  pointed  out  in  Stalker  v.  Oregon 
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Short  Line,  225  U.  S.  142,  the  decision  in  the  Jones  Case 
rested  not  upon  the  ground  that  the  work  of  construction 
had  reached  the  absolutely  completed  stage  so  as  to  enable 
the  road  to  be  operated,  but  on  the  fact  that  the  work  was 
of  such  a  character  as  to  manifest  that  the  railroad  com- 
pany had  exercised  its  judgment  as  to  where  its  line  was 
to  be  established  and  had  done  such  work  of  construction 
as  ''necessarily  fiites  the  position  of  the  route  and  con- 
summates the  purpose  for  which  the  grant  of  a  right  of  way 
is  given''  (p.  150).  And  it  is  obvioud  that  this  standard 
when  complied  with  would  serve  not  only  to  demonstrate 
the  fixed  intention  of  the  railroad  to  appropriate,  but  also 
to  give  tangible  and  indubitable  evidence  to  others  of  the 
right  of  way  appropriated,  thus  preventing  injury  to  in- 
nocent persons  which  might  result  from  their  selection  of 
land  in  ignorance  of  the  fact  of  its  prior  appropriation. 
The  distinction  between  the  doctrine  of  the  Jones  Case  and 
that  of  the  Doughty  Case  is  therefore  that  which  necessarily 
must  obtain  between  permanent  work  of  construction  of  a 
railroad  on  a  line  definitely  selected  and  fixed  by  it,  and 
mere  tentative  work  of  surveying  done  by  a  railroad  for 
the  purpose  of  enabling  the  line  which  it  was  proposed  to 
construct  to  be  ultimately  selected.  The  broad  distinction 
between  this  case  and  ihe  Doughty  Case  both  as  to  Hie 
fundfMoaental  rights  given  by  the  statute  and  the  protect 
tion  to  innocent  parties  was  thus  lucidly  pointed  out  by 
the  court  below  in  its  opinion: 

''There  can  be  no  doubt,  indeed,  that  the  route  was 
fixed,  botli  on  account  of  the  physical  construction  and 
the  difficulty  of  a  subsequent  removal,  .  •  •  •  The 
entryman  in  this  case  can  have  no  more  ground  for  com- 
plaint than  could  the  entryman  in  the  case  of  Stalker  v. 
Oregon  Short  Line^  supra.  It  would  be  absurd  to  hold  that 
one  who  enters  upon  land  and  sees  upon  it  a  railroad 
grade  which  is  only  18  days  from  physical  completion, 
and,  as  we  have  a  right  to^  believe,  but.  a  link  in  miles  of 
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road  stretciiing  across  the  same  prairie,  was  not  aware  of 
this  prior  railroad  occupation.'' 

We  have  not  stoppcNl  to  consider  an  intimation  con- 
tained in  the  argument  that  the  court  erred  in  its  finding 
of  fact  as  to  the  state  of  construction  of  the  road  at  the 
time  the  entry  by  Barlow  was  made,  because  without  at  all 
questioning  our  power  to  review  the  facts  in  so  far  as  nec- 
essary to  dispose  of  the  Federal  contention,  we  consider 
the  suggestion  wholly  without  merit,  first,  because  we 
would  not  in  any  event  disregard  the  finding  of  fact  of 
the  court  below  except  upon  conviction  of  clear  error 
committed,  for  which  the  record  here  affords  no  ground 
whatever;  and  second,  because  as  the  finding  of  the  court 
below  was  also  the  finding  of  the  trial  court,  the  request 
invites  us  to  disregard  the  findings  of  both  courts  on  a 
matter  of  fact  in  the  absence  of  any  ground  for  a  convic- 
tion that  error  of  fact  was  clearly  committed. 

Affirmed. 


SEABOARD  AIR  LINE  RAILWAY  v.  KENNEY, 
ADMINISTRATOR  OF  CAPEHART,  ALUS 
EASON. 

EBBOB  TO  THB  8UPBBMB  COUBT  OF  1HE  STATE  OF  NOBTH 

CABOUNA. 

No.  269;    Argued  March  10,  1916.— Decided  April  3,  1916. 

The  Federal  Employers'  Liability  Act,  in  so  far  as  it  deals  with  the 
subjects  to  which  it  relates,  is  paramount  and  exclusive,  and  recovery 
under  it  can  be  had  CMily  in  the  mode  prescribed,  and  by  and  for  the 
persons  in  whose  favor  it  creates  and  bestows  a  ri^  of  action. 

T  federal  Employers'  liability  Act  contains  no  definition  of- who 
are  to  constitute  the  next  of  kin  to  whom  it  grants  a  right  of  recovery, 
and  the  absence  oi  such  definition  indicates  the  purpose  of  Congress 
to  leave  the  determination  ct  that  question  to  the  state  law. 
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There  is  no  merit  in  the  contention  that  Congress  intended  that  the 
term  "next  of  kii"  was  used  in  the  Employers'  Liability  Act  in 
its  common-law  significance  and  as  excluding  all  persons  not  in- 
cluded in  that  term  under.the  common  law. 

The  ruling  of  the  state  court  in  this  case  that  the  next  of  kin  of  an 
intestate,  who  was  ^legitimate,  were  his  half  brothers  and  sisters 
legitimately  bom  of  the  same  mother,  excludes  by  implication  the 
possibility  of  an  asserted  f atiier  being  the  parent  and  perscm  entitied 
to  recover  under  the  Employwi'  Lial)ility  Act. 

167  Nor.  Car.  14,  affirmed. 

Tmi  iaets,  which  involve  the  aonstruction  and  applica- 
tion  of  the  Employers'  Liability  Acts  of  1906  and  1910,  and 
the  determination  of  who  are  the  next  of  kin  entitled  to 
mafaitain  an  action  thereunder,  are  stated  in  the  opinion. 

Mr.  Murray  Alkn  tor  plaintifif  in  error: 

The  alleged  beneficiaries,  Sills  Hardy,  Joe  Hardy  and 
Nettie  Hardy,  who  are.l^timate  children  of  the  mother  of 
the  deceased  employee,  who  was  an  ill^timate  child,  are 
not  the  next  of  kin  of  such  employee  within  the  provisions 
of  §  1  of  the  Federal  Employers'  Liability  Act, 

The  surviving  father  of  a  dec^tsed  employee,  who  was  an 
ill^timate  child,  is  the  parent  of  such  employee  within 
the  provisions  of  said  section  of  the  Act. 

If  the  alleged  beneficiaries.  Sills  Hardy,  Joe  Hardy  and 
Nettie  Hardy,  are  next  of  kin  of  the  deceased  employee, 
they  were  not  dependent  upon  such  employee,  as  required 
by  said  section. 

Allegation  and  proof  of  the  existence  of  beneficiaries,  as 
defined  by  the  F^eral  Employers'  Liability  Act,  are  es- 
sential to  a  right  to  recover  damages  for  the  death  of  an 
employee. 

The  expression,  ''next  of  kin,"  as  used  in  the  Act,  is  to  be 
construed  in  the  light  of  the  common  law. 

At  common  law  the  words  ''parent,"  "child,"  "next  of 
kin,"  and  words  of  similar  import,  were  held  to  relate  only 
to  those  who  are  legitimate. 
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In  constreing  the  expression,  '^nezt  of  kin/'  as  used  in 
the  Employers'  Liability  Act,  the  api^cation  of  the  prin- 
dple  that  words  of  kindred  when  used  in  a  statute,  relate 
only  to  those  who  are  legitimate,  is  not  affected  by  state 
l^^slation  regulating  the  distribution  of  personal  property. 

Uniformity  in  the  application  of  the  Employers'  liabil- 
ity Act  will  be  entirely  destroyed  if.  the  expression  ''next 
of  kin"  is  to  be  defined  in  accordance  with  the  legislation 
and  judicial  decisions  of  the  various  States. 

If  the  surviving  father  of  a  deceased  employee,  who  was 
an  illegitimate  child,  is  the  parent  of  such  employee  within 
the  provisioQS  of  §  1  of  the  act,  plaintiff  is  not  entitled  to 
recover  in  this  action,  because  the  father  of  his  intestate  is 
living. 

Nmnerous  authorities  both  state  and  federal  are  cited 
in  support  of  these  contentions. 

Mr.  Francis  D.  Winston,  with  whom  Mr.  J.  H.  Matthews 
was  on  the  brief,  for  defendatit  in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  trial  court  on  the  verdict  of  a  jury  entered  judgment 
against  the  plaintiff  in  error  for  the  sum  of  $800  for  the 
negligent  killing  of  Capehart  who  was  one  of  its  employees, 
and  this  writ  of  error  is  prosecuted  to  reverse  th^  action  of 
the  court  below  affirming  such  judgment.  (167  Nor.  Car. 
14.)  At  the  time  of  his  death  Capehart  was  a  tninor  and 
was  employed  by  the  defendant  company  as  a  switchman. 
The  accident  occurred  in  North  Carolina  on  an  interstate 
freight  train  moving  from  a  point  in  North  Carolina  to  one 
in  Virginia.  The  suit  to  recover  was  specifically  based 
on  the  Employers'  Liability  Act  of  April  22,  1906,  35 
Stat.  65,  c.  149,  as  amended  April  5,  1910,  36  Stat.  291, 
c.  143,  and  as  both  parties  concede  that  that  act  was 
applicable,  that  subject  may  be  put  out  of  view. 
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The  deceased  was  a  natural  or  illegitimate  child  bom  in 
North  Carolina,  and  the  next  of  kin  for  whose  benefit  the 
administrator  sued,  he  having  been  qualified  at  the  alleged 
domicile  of  the  deceased  in  North  Carolina,  were  three 
minor  children  of  the  deceased's  mother,  the  issue  of  a 
marriage  by  her  contracted  after  his  birth,  she  the  mother 
being  dead  at  the  time  of  the  accident.  There  was  no 
question  in  the  court  below  as  to  non-liability  because  of 
an  absence  of  negligence,  since  as  pointed  out  by  the  court 
the  sole  contention  pressed  upon  it  for  reversal  was  that 
the  damages  for  the  death  had  been  awarded  to  persons 
who  were  not  entitled  to  the  recovery  as  next  of  kin  linder 
the  act  of  Congress,  even  although  they  were  the  next  of 
kin  by  the  law  of  the  State.  Thus  the  court  said:  "The 
sole  contention  of  the  defendant  requiring  our  considera- 
tion, is  that  the  expression  '  next  of  kin,'  as  used  in  §  1  of 
this  act  [the  act  of  Congress]  is  to  be  construed  by  the 
common  law,  disregarding  the  state  law  defining  those 
words."  After  then  quoting  from  the  state  statute  on  the 
subject,  the  court  further  said:  ''It  is  very  clear  that  in 
North  Carolina  the  two  half  brothers  and  the  sister  of  the 
intestate  are  his  next  of  kin.  It  seems  to  us  immaterial 
whether  it  were  formerly  otherwise  in  this  State,  either  by 
statute  or  the  common  law  before  any  statute.  The  ques- 
tion is,  who  was  the '  next  of  kin '  at  the  time  of  such  death 
in  the  State  where  the  wrongful  death  occurred?"  Pro- 
ceeding to  examine  and  decide  this  question,  it  was  held 
that  next  of  kin  for  the  purpose  of  the  recovery  imder  the 
act  of  Congress  were  the  next  of  kin  as  established  by  the 
law  of  the  State  where  the  right  to  recover  obtained.  And 
it  is  the  correctness  of  this  ruling  whidi  we  are  alone  called 
upon  to  consider,  since  despite  the  great  niunber  of  assign- 
ments of  error  which  are  made,  they  all  in  last  analysis 
depend  upon  that  question.  We  need  not  stop  to  review 
the  assignments  to  demonstrate  this  fact,  since  in  argu- 
ment they  are  all  stated  as  embracing  the  solution  of  three 
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inquiries,  which  as  we  shall  see  when  we  consider  them, 
will  be  virtually  disposed  of  by  deciding  the  single  question 
concerning  the  corrcictness  of  the  ruling  of  the  court  below 
as  to  the  next  of  kin  under  the  statute.  The  three  questions 
thus  stated  are  in  substance  as  follows:  First,  whether  the 
minor  children  who  under  the  law  of  North  Carolina  were 
the  next  of  kin  of  their  natural  or  illegitimate  brother 
because  of  their  common  motherhood  were  the  next  of  kin 
under  the  act  of  Congress?  Second,  if  in  the  absence  of  a 
parent  they  were  so,  would  the  proof  of  the  existence  of  an 
asserted  father  of  the  deceased  make  such  person  his 
parent  within  the  act  of  Congress,  excluding  the  right  of 
the  next  of  kin  to  recover  the  damages?  Third,  if  the 
minor  brothers  and  sister  were  next  of  kin  under  the  act  of 
Congress,  had  they  such  dependency  on  the  deceased  as 
gave  them  any  ri^t  to  recover  under  the  act? 
We  consider  the  questions  separately.  " 

1.  There  can  be  now  no  question  that  the  act  of  Con- 
gress in  so  far  as  it  deals  with  the  subjects  to  which  it 
relates  is  paramoimt  and  exclusive.  It  is  therefore  not 
disputable  that  recovery  under  the  act  can  be  had  alone 
in  the  mode  and  by  and  for  the  persons  or  class  of  persons 
in  whose  favor  the  law  creates  and  bestows  a  right  of 
action.  Second  Employers'  Ldability  Cases,  223  U.  S.  1; 
Mich.  Cent.  R.  R.  v.  Vreeland,  227  U.  S.  59;  Taylor  v. 
Taylor,  232  U.  S.  363;  Seaboard  Air  Line  v.  HarUm,  233 
U.  S.  492, 501 .  But  this  is  irrelevant,  since  the  controversy 
concerns  only  the  meaning  of  the  act  which  it  is  conceded, 
when  ri^tly  interpreted,  is  entitled  to  exclusive  operation. 
Plainly  the  statute  contains  no  definition  of  who  are  to 
constitute  the  next  of  kin  to  whom  a  right  of  recovery  is 
granted.  But  as,  speaking  generally,  under  our  dual  sys- 
tem of  government  who  are  next  of  kin  is  determined  by 
the  legislation  of  the  various  States  to  whose  authority 
that  subject  is  normally  conmiitted,  it  would  seem  to  be 
clear  that  the  absence  of  a  definition  in  the  act  of  Congress 
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plainly  indicates  the  purpose  of  Congress  to  leave  the. 
determination  of  that  question  to  the  state  law.  But  it  is 
urged  as  next  of  kin  was  a  term  well  known  at  commcm 
law,  it  is  to  be  presumed  that  the  words  were  used  as  hav- 
ing their  common  law  significance  and  therefore  as  exclud- 
ing all  persons  not  included  in  the  term  imder  the  common 
law,  meaning  of  course  the  law  of  England  as  it  existed  at 
the  time  of  the  separation  from  the  mother  coimtry. 
Leaving  aside  the  misi^plication  of  the  rule  of  construc- 
tion relied  upon,  it  is  obvious  that  the  contention  amounts 
to  saying  that  Congress  by  the  mere  statement  of  a  class, 
that  is,  next  of  kin,  witiiout  defining  whom  the  class 
embraces,  must  be  assumed  to  have  overthrown  the  local 
law  of  the  States  and  substituted  another  law  for  it,  when 
conceding  that  there  was  power  in  Congress  to  do  so,  it  is 
clear  that  no  such  extreme  result  could  possibly  be  at- 
tributed to  the  act  of  Congress  without  express  and  un- 
ambiguous provisions  rendering  such  conclusion  necessary. 
The  truth  of  this  view  will  be  made  at  once  additionaUy 
apparent  by  considering  the  far-reaching  consequence  of 
the  proposition  since  if  it  be  well  founded,  it  would  apply 
equaHy  to  the  other  requirements  of  the  statute — to  the 
provisions  as  to  the  surviving  widow,  the  husband  and 
children,  and  to  parents,  thus  for  the  purposes  of  the 
enforcement  of  the  act  overthrowing  the  legislation  of  the 
States  on  subjects  of  the  most  intimate  domestic  character 
and  substituting  for  it  the  common  law  as  stereotyped  at 
the  time  of  the  separation.  The  argument  that  such  result 
must  have  been  intended  since  it  is  to  be  assumed  that 
Congress  contemplated  imiformity,  that  is,  that  the  next 
of  kin  entitled  to  take  under  the  statute  should  be  uni- 
formly applied  in  all  the  States,  after  all  comes  to  sajring 
that  it  must  be  assumed  that  Congress  intended  to  create  a 
uniformity  on  one  subject  by  producing  discord  and  want 
of  uniformity  as  to  many  olJiers. 
But  we  need  go  no  further  since  the  want  of  merit  in  the 
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contention  is  fully  demonstrated  by  authority.  In  Hutchr 
inaon  Investment  Co.  v.  CaldtveUf  152  U.  S.  65,  the  matter 
under  consideration  was  §  2269,  Rev.  Stat.,  giving  to  the 
heirs- of  a  deceased  preemptor  who  had  died  before  com- 
pleting his  entry  the  right  to  perfect  the  same,  the  statute 
providing,  ''But  the  entry  in  such  cases  shall  be  made  in 
favor  of  the  heirs  of  the  deceased  preemptor  and  a  patent 
thereon  shall  cause  the  title  to  inure  to  such  heirs  as  if 
their  names  had  been  specially  mentioned.^'  The  contro- 
versy was  whether  the  word  heira  under  the  statute  should 
be  taken  in  its  common  law  meaning  and  therefore  not  to 
give  a  right  to  complete  the  entry  to  illegitimate  children 
who  had  been  recognized  by  their  father,  the  preemptor, 
and  who  were  his  heirs  under  the  law  of  the  State  of  Kan- 
sas where  the  land  was  situated  and  where  the  deceased 
preemptor  was  domiciled.  The  court  said;  "We  are 
unable  to  concur  with  counsel  for  plaintififs  in  error  that  the 
intention  should  be  ascribed  to  Congress  of  limiting  the 
words  'heirs  of  the  deceased  preemptor^  as  used  in  the 
section,  to  persons  who  would  be  heirs  at  common  law 
(children  not  bom  in  lawful  matrimony  being  therefore 
deluded)  rather  than  those  who  mi^t  be  such  according 
to  the  lex  rei  sitcF,  by  whiqih,  generally  speaking,  the  ques- 
tion of  the  descent  and  heirship  of  real  estate  is  exclusively 
governed.  If  such  had  been  the  intention,  it  seems  clear 
that  a  definition  of  the  word  'heirs'  would  have  been  given, 
so  as  to  withdraw  patents  issued  under  this  section  from 
the  operation  of  the  settled  rule  upon  the  subject.  .  .  . 
But  it  is  contended  that  the  word  'heirs'  was  used  in  its 
common  law  sense,  and  it  is  true  that  technical  legal 
terms  are  usually  ttdcen,  in  the  absence  of  a  countervailing 
intent,  in  their  established  conmion  law  signification,  but 
that  consideration  has  no. controlling  weight  in  the  con- 
struction of  this  statute.  Undoubtedly  the  word  'heirs' 
was  used  as  meaning,  as  at  common  law,  those  capable 
of  inheriting,  but  it  does  not  follow  that  the  question  as 
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to  who  possessed  that  capability  was  thereby  designed  to 
be  determined  otherwise  than  by  the  law  of  the  State 
which  was  both  the  situs  of  the  land  and  the  domicile  of 
the  owner"  (pp.  68, 69).  And  there  is  no  ground  for  taking 
this  case  out  of  the  rule  thus  announced  upon  the  theory 
that  the  controversy  involved  the  title  to  real  estate,  con- 
tracts concerning  which  are  governed  by  the  law  of  the 
situs,  since  we  are  dealing  here  with  the  subject  of  next 
of  kin  which  so  far  as  l^islative  power  is  concerned  under 
our  constitutional  system  of  government  is  inh^*ently 
local  and  to  be  determined  by  the  rules  of  the  local  law. 
And  this  is  well  illustrated  by  Blagge  v.  Balch^  162  U.  S. 
439,  which  involved  a  controversy  as  to  the  distribution 
of  French  spoliation  claims  awarded  under  an  act  of 
Congress  providing  ''That  in  all  cases  where  the  original 
sufferers  were  adjudicated  bankrupts  the  awards  shall  be 
made  on  behalf  of  the  next  of  kin  instead  of  to  assignees 
in  bankruptcy  .  •  •"  Without  going  into  detail  con^ 
ceming  the  controvert^  in  that  case  it  suffices  to  say  that 
if  the  next  of  kin  entitled  to  take  under  the  act  of  Con- 
gress had  been  ascertained  under  the  rule  of  the  common 
law,  there  would  have  been  one  result,  and  if  determined 
by  the  law  of  the  State  controlling  distributions,  another 
and  different  result  followed.  Coming  to  determine  the 
significance  of  the  words  ''next  of  kin"  from  the  act  itself 
and  its  context,  the  court  said  (p.  464);  "And  we  are  of 
opinion  that  Congress,  in  order  to  reach  the  next  of  kin 
of  the  original  sufferers,  capable  of  taking  at  the  time  of 
distribution,  on  principles  universally  accepted  as  most 
just  and  equitable,  intended  next  of  kin  according  to  the 
statutes  of  distribution  of  the  respective  States  of  the 
domicile  of  the  original  sufferers." 

2  and  3,  The  suggestion  rather  than  contention  that  if 
the  state  law  be  held  applicable  to  determine  next  of  kin, 
the  right  should  have  been  recognized  to  seek  to  trace 
the  paternity  of  the  ille^timate  child  so  as  to  make  the 


Digitized  by 


Google 


SEABOARD  AIR  LINE  t^.  KENNEY.  497 

240  U.S.  Ojunkm  of  the  Court 

asserted  father  the  parent  under  the  statute,  might  well 
be  disposed  of  by  saying  that  no  such  contention  scans  to 
have  been  urged  in  either  of  the  coiui»  below.  But  aside 
from  thisy  the  entire  want  of  merit  of  the  proposition  is  at 
once  demonstrable  from  a  two-fold  point  of  view:  (a)  be- 
cause it  was  necessarily  foreclosed  by  the  ruling  of  the 
court  below  as  to  the  state  law  concerning  tKe  next  of  |dn 
and  the  right  of  the  brothers  and  sister  of  the  illegitimate 
child  to  inherit  from  him  solely  because  of  a  common 
moilierhoodi  a  ruling  which  excluded  by  necessary  im- 
plication the  right  now  contended  for.  (b)  Because  as 
no  provision^  either  of  the  state  law  or  of  the  common  law, 
supporting  the  assierted  right  is  referred  to,  the  suggestion 
may  be  taken  as  simply  a  typical  illustration  of  the  con- 
fusion of  thought  involved  in  the  main  proposition  relied 
upon  which  we  have  previously  adversely  disposed  of. 

In  so  far  as  it  is  suggested  that  there  was  no  proof  tend- 
ing to  show  a  dependent  relation  between  the  next  of  kin 
who  were  recognized  and  the  deceased  sa  as  to  justify 
recovery  under  the  statute,  it  suffices,  to  say  that  it  was 
expressly  foreclosed  by  the  finding  of  the  jury  sanctioned 
by  the  trial  court  and  was  not  questioned  in  the  court 
below,  and  at  all  events  involves  but  a  controversy  as  to 
the  tendencies  of  all  the  proof  foreclosed  by  the  action  of 
both  courts  which  we  would  not  reverse  without  a  clear 
conviction  of  error,  which  after  an  examination  of  the 
record  on  the  subject  we  do  not  entertain.  Great  Northern 
By.  v.  Knapp,  240  U.  S.  464. 

Affirmed. 
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FARMERS'  &  MECHANIC5S'  NATIONAL  BANK  OF 
PHILADELPHIA  v.  RIDGE  AVENUE  BANK. 

CEBTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEAU3  FOB 
THE  THIRD  CIRCUIT. 

No.  291.    Argued  March  16,  1916.--Deoided  April  3,  1916. 

Under  subeection  f  of  §  5  of  the  Bankruptcy  Act  of  1888,  and  after 
reviewing  conflicting  authorities  in  regard  to  its  ccmatniction,  hdd 
that  whcp  a  partnership  as  such  is  insolvent  and  when  each  individ- 
ual member  is  also  insolvent,  and  wh6n  the  only  fund  for  distribution 
is  produced  by  the  individual  estate  of  one  member,  the  individual 
creditors  of  that  member  are  entitied  to  priority  in  the  distributi<m 
<rf  the  fond. 

The  facts,  which  involve  the  construction  of  the  provi- 
sions of  §  5  of  the  Bankruptcy  Act  of  1898,  relative  to  the 
individual  assets  of  a  member  of  a  bankrupt  partnership 
and  who  are  entitled  to  priority  in  sharing  therein^  are 
stated  in  the  opinion. 

Jdr.  J.  Frank  Staley  for  Fanners'  &  Mechanics'  Na- 
tional Bank: 

Distribution  must  be  made  in  strict  compliance  with 
clause  '^f,"  that  is,  the  creditors  of  the  individual  partners 
are  entitled  to  priority  in  the  distribution  of  such  partner's 
individual  estate.  The  existence  or  non-existent)e  of  firm 
assets  does  not  permit  or  admit  of  exception  to  thisppod- 
tive  rule.  This  court  has  so  ruled  when  it  practically 
refused  to  review  the  decisions  of  the  appellate  courts 
in  the  Second  and  Fourth  Circuits,  in  the  cases  of  Mao- 
Nabb  V.  Bank  vf  LeRay,  ISES  Fed.  Rep.  912;  S.  C,  198 
U.  S.  583;  and  Euclid  National  Bank  v.  Unian  Trust  Co., 
149  Fed.  Rep.  975;  8.  C,  205  U.  S.  547. 

Further  this  court  has  recognized  the  rule  of  distribu- 
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tkm  as  above  stated  to  be  the  established  rtile  and  has 
d^ed  that  any  exception  to  the  gen0ial  rutei  known  as 
tiie  English  exceptioHi  exists.  MurriU  v.  NeiU,  8  How.  414. 
The  decided  weight  of  autiiority  requires  distributi<m 
to  be  so  made,  in  strict  compliance  witii  clause  **V'i  the 
non-existence  Qf  firm  assets  for  distribution  does  not 
create  an  exception  to  the  general  rule.  Three  Circuit 
^  Courts  of  Appals  and  four  District  Courts  of  otiier 
circuits  have  so  ruled,  l^he  only  decisions  to  the  contrary 
under  the  act  oi  1898|  are  Conrader  y.  Cohens  121  Fed. 
Rep.  801,  and /n  re  (Treen,  116  Fed.  Rep.  118  (D.  C,  Iowa), 
but  the  facts'in  each  of  these  cases  were  unusual  and  the 
decisions  based  upon  such  unusual  facts. 

Mr.  Frank  R.  Samdge  for  Rjdge  Avenue  Bank: 

llie  equitable  principle,  commonly  called  an  exception 
to  the  general  rule,  that  firm  creditors  share  equally  with 
separate  creditors  of.  the  partners  in  individual  assets, 
where  thereiU*e  no  firm  assets  and  no  living  solvent  part- 
ner, is  supported  by  the  best  authoritytf 

Lindl^  on  I'arthership  (8tli  ed.),  p.  $11,  note,  855; 
Xjifahore  on  Pkurtnership,  p.  438-0;  Parsons  on  Partner- 
ship (2d  ed.),  p.  500;  CoUyer  on  Partnership  (fith  ed.), 
p.  1450;  Storey  on  Partnerahip  (7th  ed.),  §  380;  see  also 
Loveland  on  Bankruptcy  (1012),  §  283;  Bispham's  Equity 
(0th  ed.),  §  517. 

Ir^re  Janes^  133  Fed.  Rep.  012;  EucUd  Nat.  Bank  y. 
Union  Trust  Co.,  140'Fed.  Rep.  076;- JtfiBs  v.  Fisher  &  Co., 
150  Fed.  ttep:  807,  and  other  cases  cited  by  appellant  , 
lose  sight  of  the  iiit^nt  and  purpose  of  the  act,  and  have 
adopted  the  narrow  view  that  as  the  act  contains  n6 
express  provision  as  to  the  maimer  6f  distribution  to  be 
followed  in  the  absence  of  firm  property,  the  appUcatioh 
of  the  principle,  more  than  a  century  old,  of  permittinig 
firm  creditors  in  such  event  to  participatis  equally  with 
separate  creditors  in  separate  assets  would  be  judicial 
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legislation,  but  in  this  respect  the  English  courts  uni- 
versaHy  apply  the  exception,  where  there  is  no  firm  estate 
and  no  ^Ive^t  living  partner.  Ldndley  on  Partnership 
(8th  ed.),  p.  865;  Re  Carpenter,!  Morrell  Bankr.  Cas.  270; 
Ex  parte  Taitt,  16  Vesey,  Jr.,  193.  And  see  also  In  re 
CoUier,  Fed.  Cases/No.  3002;  Conrader  v.  Cohen,  121  Fed. 
Rep.  801. 

The  term  now  used  in  the  acts,  means  the  fund  remain- 
ing after  payment  of  expenses  of  administering  the  estate 
in  bankruptcy;  in  other  words,  assets  distributable  to 
creditors.  In  re  Litchfield,  5  Fed.  Rep.  47;  In  re  McEwen, 
Fed.  Cas..  No.  8783 ;  see  also  Gilmore  on  Partnership,  p.  440. 

Firm  creditors  under  the  act  of  1867  were  allowed  to 
participate  in  separate  iassets  where  there  was  no  partner- 
ship fimd  for  distribution,  and  this,  r^ardless  of  whether 
the  partnership  was  bankrupt  or  not.  Thid  method  of 
distribution  tended  to  produce  the  equality  which  it  was 
the  manifest  purpose  of  the  act  to  secure.  In  re  Jewett, 
Fed.  Cas.  No.  7304;  In  re  Knight,  Fed.  Cas.  No.  7880; 
In  re  Downing,  Fed.  Cas.  No.  4044;  In  re  Rice,  Fed.  Cas. 
No.  11760;  In  re  McEwen,  Fed.  Cas.  No.  8783;  In  re. 
Collier,  Fed.  Cas.  No.  3002;  In  re  Green,  116  Fed,  R^. 
118.t 

No  decision  of  the  Supreme  Court,  either  in  equity  or 
in  bankruptcy,  has  been  foimd,  deciding  the  question  as 
here  raised,,  based  on  facts  identical  with  or  similar  to 
those  in  this  caae. 

Since  the  opinion  of  Justice  Daniel  in  the  court  below 
was  rendered,  the  majority  of  the  Federal  court,  under 
the  Bankruptcy  Act  of  1867,  and  those  which  it  is  sub- 
mitted have  given  the  act  of  1898  tibe  proper  equitable 
construction,  have  supported  the  exception,  and  it  ia 
significant  that  the  majority  of  the  States  of  the  Union 
sustain  the  exception  in  distributing  insolvent  partn^- 
ship  and  individual  estates  in  equity.  Among  the  States 
allowing  it  are  Alabama  (Smith  v.MaUory,  24  Alabama, 
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628);  New  Jersey  (Dams  v.  Hawdl,  33  N.  J.  Eq.  72); 
Missouri  {Level  v.  Ferris,  24  Mo.  App^  446;  Htmdley  v. 
Ferris,  103  Missouri,  78);  Rhode  Island  {CaweU  v.  Bank, 
16  R.  I.  288);  Wisconsin  {Thayer  v.  Humphrey,  91  Wis- 
consin,  276);  Maine  {Harris  v.  Peabody,  73  Maine,  262); 
Ohio  {Rogers  v.  Mermda,  7  Oh.  St.  179). 

The  SQ^tcalled  exception  is  sustained  by  reason  and 
equity.  Cihnore  on  Partnership,  p.  439;  In  re  Knight, 
Fed.  Gas.  No.  7880. 

The  extreme  injustice  which  the  strict  application  of 
the  rule,  without  the  exception,  may  cause,  is  well  stated 
by  the  court.   In  re  Green,  116  Fed.  Bep.  118. 

Mb.  Ghibf  Jubticb  White  delivered  the  opinion  of 
tile  court. 

The  essential  facts  stated  in  4she  certificate  of  the  court 
below  are  these:  The  firm  of  Wilham  Gray  &  Sots  and 
its  three  partners,  William  J.  Gray,  Peter  Gray  and 
Alexand^  J.  Gray,  were  adjudged  bankrupts.  The  same 
person  was  appointed  trustee  of  the  four  estates.  It  re- 
sulted from  dbarging  separately  against  each  estate  the 
mere  necessary  and  unquestioned  expenses  of  adminis^ 
tration  that  there  was  nothing  whatever  in  the  estate 
eitiier  of  the  partnership,  of  that  of  Willjbm  J.  Gray  or 
of  Peter  Gray, — ^indeed  in  the  latter  there  was  nothing  to 
defray  the  expenses  of  administration.  As  to  the  estate 
of  Alexander  J.  Gray,  after  charging  the  expenses  of  ad- 
ministration there  remained  $1,597.26.  Creditors  of  the 
firm  proved  their  debts  against  it,  the  Ridge  Avenue 
Bank  of  Philadelphia  being  among  the  nuniJ^,  while 
only  cme  creditor;  the  Farmers'  &  Mechaipcs'  National 
Bank  of  Philadelphia,  proved  a  debt  against  the  indi- 
vidual estate  o|  Alexander  J.,  Gray,  that  debt  exceeding 
the  total  sum  of  the  estate.  No  creditor  proved  against 
the  individual  estate  of  William  J.  Gray  or  that  of  Pet^ 
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Gray.  Under  these  conditicms  the  diq>ut6  which  arose 
was  whether  the  estate  of  Alexander  J.  Gray  was  to  go 
wholly  to  the  Farmers'  &  Mechanics'  National  Bank/ 
the  individual  creditor,  or  was  to  be  proportionately 
applied  to  the  individual  and  firm  creditors  because  of  the 
absence  of  any  firm  estate  for  distribution.  The  District 
Court  directed  the  fund  to  be  distributed  between  the 
Farmers'  &  Mechanics'  National  Bank,  the  creditor  of 
the  individual  estate,  and  the  creditors  of  the  firm,  and 
the  question  of  law  which  the  court  below  propounds 
to  enable  it  to  review  this  action  of  the  District  Court,  is 
as  follows: 

''When  a  partnership  as  such  is  insolvent  and  V9hea 
each  individual  member  is  also  insolvent,  and  when  the 
only  fund  for  distribution  is  produced  by  the  individual 
estate  of  one  membef*,  are  the  individual  creditors  of  such 
member  entitled  to  priority  in  the  distribution  of  the 
fund?" 

The  solution  of  this  qutetion  primarily  dq)end8  upon 
an  interpretation  of  subsection  f  of  §  6  of  the  Bankruptcy 
Act  of  1898^  and  secondarily  upon  a  consideration  of  all 
the  pertinent  subsections  of  the  section,  indeed,  of  all 
the  >relevant  provisions  of  the  context  of  the  act.  Sub- 
section f  is  as  follows: 

''f.  The  net  proceeds  of  the  partnership  property  shall 
be  appropriated  to  >the  payment  of  the  partnership  debts, 
and  the  net  proceeds  of  th^  individual  estate  of  each 
partner  to  the  payment  of  his  individual  debts,  ^ould 
ahy  surplus  remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added  to 
the  partnership  assets  and  be  applied  to  the  payment 
of  the  partnership  debts,  ^ould  any  surplus  of  the 
partnerdiip  property  remain  after  paying  the  partnership 
debts,  such  surplus  shall  be  added  to  the  assets  of  the 
individual  partners  in  the  proportion  of  their  respective 
interests  in  the  partnership." 
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Let  vA  first  sift  the  respective  contentions  so  as  to  reach 
tiie  ultimate  proposition  required  to  be  decided.  In  the 
first  place,  in  favor  of  tiie  rig^t  of  tiie  creditor  of  the  in- 
dividual partner  to  be  paid,  under  the  facts  stated,  out  of 
the  individual  estate  to  tiie  entire  exclusion  if  necessary 
of  the  creditors  of  the  partnerdiip  estate,  it  is  urged  that 
such  result  is  so  unambi^ously  commanded  by  the  rule  of 
distribution  established  by  ^b%  tesxk  of  subsection  f  that 
tiiere  is  no  room  for  construction  but  tiie  sunple  duty 
arises  to  enforce  the  text,  as  to  do  otherwise  would  amount 
to  judicial  legislation.  It  is  undoubted  that  this,  proposi- 
tion is  supported  by  largely  ^e  greater  weight  of  opinion 
of  tiie  courts  of  the  United  States  in  enforcing  subsection  f . 
In  re  WUcax,  94  Fed.  Repv  84  (1899);  /n  re  MiUa,  95  Fed. 
Rq>.  269  (1889);  In  re  Daniels,  110  Fed.  Rq>.  745  (1901); 
litre  Janes,  133  Fed;  Rep..  912,  67  C.  C.  A.  216  (1904), 
reversing  128  Fed.  Rq>.  527;  In  re  Henderson,  14i2  Fed. 
R^.  588  (1906);  EucM  National  Bank  v.  Union  Trust 
Co.,  149  Fed.  Rep.  975,  79  C.  C.  A.  485  (1906),  affirming 
In  re  Henderson,  supra;  Mills  v.  Fisher,,  159  Fed.  Rep.  897, 
87  C.  C.  A.  77  (1908);  In  re  HuU,  224  Fed.  Rep.  796 
(1916). 

Op  the  other  hand,  to  refute  the  proposition  and  to 
avoid  the  effect  of  the  authorities  sustaining  it  just  referred 
to  three  contentions  are  relied  upon,  (a)  It  is  said  the 
absence  of  ambiguity  in  the  general  rule  as  stated  in  sub* 
section  f  is  conceded  and  the  soundness  of  the  authorities 
dted  recognising  that  fact  is  not  disputed,  but  these  con- 
cessions, it  is  declared,  are  n^ligible,  since  the  fact  that 
there  were  no  partnership  assets  and  no  solvent  partner 
causes  this  case  to  be  an  exception  to  the  rule  expressed  in 
subsection  f  and  hence  not  governed  l^  it  and  therefore 
makes  it  dear  that  the  authorities  dted  are  inappodte 
because  they  mistakenly  applied  the  general  rule  to  an 
excepticmal  cisu9e  which  that  rule  did  not  govern,  (b)  That 
this  is  demonstrated  first  by  the  fact  that  the  general  rule 
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was  as  unambiguously  expreBBed  in  the  previous  bank- 
nq>tcy  acts  (§  14  of  the  act  of  1841  and  §  3Q  of  the  act  of 
1867)  and  yet  under  those  acts  the  exception  stated, 
which  unquestionably  governed  in  bankruptcy  in  England 
where  the  general  rule  was  the  same,  was  also  held  to  be 
controlling  by  judicial  decisions  in  this  country.  This 
being  true,  the  arguinent  insists  the  inference  is  that 
Congress  in  adopting  the  act  of  1808  without  any  expres- 
sion excluding  the  continued  operation  of  the  exception 
which  prevailed  under  the  previous  acts,  must  be  consid- 
ered as  having  impliedly  recognized  the  continued  force 
of  that  e^^ception,  that  is,  must  be  held  to  have  substan- 
tially made  that  exception  a  part  of  the  rule  established 
under  the  act  of  1898.  And  this  view  it  is  insisted  is  ex- 
pressly sustained  by  the  following  decided  cases  under  the 
act  of  1898:  In  ri  Green,  116  Fed,  Rep.  118  (1902);  In  re 
Cimrader,  118  Fed.  Rep.  676  (1902);  Canrader  v.  Cohen, 
121  Fed.  Rep.  801,  58  C.  C.  A.  249  (1903),  aflBrmmg  In  re 
Canrader,  supra;  In  re  Janes,  128  Fed.  Rep.  627  (1904), 
reversed  in  133  Fed.  Rep.  912, 67  C.  C.  A.  216;  and  by  the 
present  ciise.  In  re  Gray,  208  Fed.  Rep.  959  (1913),  and  is 
in  reason  supported. by  the  adjudg^  cases  which  upheld 
the  asserted  excepticm  under  the  prior  acts. 

(c)  That  even  if  this  be  held  to  be  not  the  case,  as  there 
is  nothing  in  the  act  of  1898  repudiating  the  application 
and  existence  of  the  exception  which  prevailed  under  the 
previous  acts,  therefore  as  a  question  of  original  investiga- 
tion that  exertion  should  be  held  to  be  equally  applicable 
and  controlling  under  the  act  now  in  force  as  it  was  und^ 
the  previous  bankruptcy  acts,  since  the  general  rule  was 
as  clearly  stated  in  those  acts  as  it.is  in  this. 

A  twofold  reply  is  made  to  these  contentions:  First, 
althou^  admitting  that  the  alleged  exception  prevailed 
in  England,  it  is  denied  that  it  was  authoritatively  recog- 
nized in  this  country  under  the  previous  acts,  and  second, 
by  insisting  that  even  if  it  was,  it  is  not  applicable  under 
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the  act  of  1898  because  the  terms  of  that  act  make  man- 
ifest that  it  was  drawn  for  the  purpose  of  preventing  the 
method  of  distribution  provided  in  subsection  f  from  being 
subject  to  the  exception  relied  upon. 

As  we  are  of  opinion  that  it  is  to  be  conceded  that  if 
under  the  prior  acts  it  was  settled  authoritatively  and  con- 
clusively that  the  exception  relied  upon  obtain^  and  was 
fully  recognized  in  practice,  it  would  follow  that  the  enact- 
ment of  the  same  general  rule  without  anything  indicating 
a  departure  from  the  exception  would  justify  the  conclu- 
sion that  it  was  the  legislative  intent  to  continue  the  ex- 
ception, it  results  that  in  order  to  answer  the  question 
propounded  the  whole  case  comes  to  two  inquiries:  Was 
there  such  an  authoritative  exception  to  the  general  rule 
under  the  prior  laws,  and  if  not  was  the  continued  exist- 
ence of  such  exception  compatible  with  the  rule  of  dis- 
tribution established  by  subsection  f  of  the  present  act  as 
considered  in  the  light  of  the  context  of  §  5  of  which  it 
forms  a  part  and  of  the  scope  and  operation  of  the  act  of 
1898? 

1.  Undoubtedly  in  England  with  the  development  of 
the  general  rule  for  the  distribution  of  partnership  and 
individual  estates  in  bankruptcy  as  now  formulated  in 
subsection  f  of  the  present  Bankruptcy  Act,  there  also 
was  evolved  in  practice  the  so-called  exception  here  relied 
upon  which  was  applicable  in  cases  where  there  was  no 
partnership  estate  to  distribute  and  no  solvent  partner. 
We  content  oiu*selves  with  this  statement  and  do  not 
refer  to  the  adjudged  cases  in  England  establishing  the 
rule  and  those  from  which  the  alleged  exception  came  to 
be  evolved  since  they  were  quite  fully  referred  to  in  MumU 
V.  Neittj  8  How.  413,  and  will  all  be  found  stated  in  the 
fullest  degree  in  the  opinion  of  Lowell,  Judge,  in  In  re 
Wilcox,  94  Fed.  Rep.  84.  It  is  also  true  that  this  asserted 
exception  came  to  be  recognized  and  applied  in  adjudged 
cases  in  this  country  under  the  prior  bankruptcy  acts. 
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The  cases  on  this  subject  again  are  not  referred  to  because 
they  will  also  be  found  stated  in  the  opinion  in  the  Wttcaz 
Case^.  But  while  this  is  true,  we  think  there  is  no  ground 
for  saying  that  the  asserted  exception  had  become  so 
authoritatively  established  prior  to  the  adoption  of  the 
present  law  as  to  cause  it  to  be  in  effect  a  partof  the  ruley 
»nce  on  the  contrary,  as  will  be  seen  by  the  references 
already  made,  its  applicability  was  constantly  disputed 
and  its  enforcement  challenged.  Nothing  more  is  required 
to  demonstrate  this  statement  than  a  recurrence  to  MurriU 
V.  NeiU,  supray  since  in  the  opinion  in  that  ease  after  con- 
sidering the  general  rule  of  distribution  as  now  stated  in 
subsection  f  and  the  alleged  exception  here  under  review, 
it  was  said:  ''It  may  be  proper  in  this  place  to  mention  the 
two  departures  permitted  by  the  Court  of  Chancery  in 
England  from  the  general  rule  pursued  by  that  court, 
which  departures  were  adverted  to  in  a  previous  part  of 
this  opinion/'  After  then  stating  the  first  exception,  the 
one  now  in  question  was  referred  to  as  follows:  ''The 
second  is  that  in  which  there  are  no  joint  effects  at  all. 
In  this  last  instance  it  is  said  that  the  joint  creditors  may 
come  in  for  dividends  pari  passu  on  the  s^)arate  effects; 
though  if  there  be  joint  effects,  though  of  the  smallest 
possible  amount,  this  privilege  would  not  be  allowed. 
These  exceptions  it  seems  difficult  to  reconcile  with  the 
reason  or  equity  on  which  the  general  rule  is  founded; 
they  are  but  exceptions,  however,  and  cannot  impair  that 
rule.  They  do  not,  for  aught  we  have  seen,  i^pear  to  have 
been  recognized  by  the  courts  of  this  country."    p.  427. 

2.  Although  the  alleged  exception  was  therefore  clearly 
not  so  authoritatively  established  as  to  cause  it  to  become 
a  part  of  the  rule  by  the  enactment  of  the  Bankruptcy 
Act  of  1898,  it  yet  remains  to  consider  whether  its  existence 
is  compatible  with  that  act,  that  is,  whether  to  permit  it 
would  be  in  accord  with  the  rights  which  the  act  gave  and 
the  duty  which  it  imposed  to  enforce  them.    In  the  first 
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place  it  is  to  be  observed  that  the  act  of  1898  in  the  open- 
ing subsections  of  §  5  confers  the  power  on  courts  of  bank- 
ruptcy to  adjudge  a  partnership  a  bankrupt  and  to  ad- 
minister the  pfartnership  estate  so  far  as  possible  as  any 
other  estate,  an  authority  not  conferred  by  the  previous 
Bankruptcy  Acts.,  In  the  second  place,  subsection  f 
estaUishing  the  rule  of  distribution  is  inunediately  fol- 
lowed by  subsection  g  which  provides  as  follows: 

"The  Court  may  permit  the  proof  of  the  claim  of  the 
partnership  estate  against  the  individual  estates,  and 
vice  versa,  and  may  marshal  the  assets  of  the  partnership 
estate  and  individual  estates  so  as  to  prevent  preferences 
and  secure  the  equitable  distribution  of  the  property  of 
the  several  estates." 

The  l^pslative  mind  must  therefore  have  been  imme- 
diately and  directly  concerned  with  the  enforcement  of  the 
rule  of  distribution  expressed  in  subsection  f ,  since  that 
subject  was  thus  immediately  considered  and  provided 
for.  And  the  significance  of  this  provision  and  its  effect 
upon  the  continued  existence  of  the  supposed  authority 
to  depart  from  the  rule  expressly  provided  for  by  per- 
mitting the  alleged  exception  now  relied  upon- will  become 
quite  clear  by  the  briefest  possible  outline  of  some  of  the 
princq>al  considerations  involved  in  the  origin  and  develop- 
ment of  that  assmned  exception. 

As  pointed  out  in  the  opinion  in  MurriU  v.  NeHl,  supra, 
and  as  fully  shown  by  the  review  of  the  English  cases  so 
carefully  stated  in  In  re  Wilcox,  supra,  to  which  we  again 
refer,  that  origin  and  development  was  this:  It  came  to 
pass  in  England  at  an  ancient  date  that  with  the  estab- 
lishment of  the  rule  of  distribution  substantially  as  formu- 
lated, in  subsection  f,  it  was  recognized  that  a  creditor 
of  the  joint  or  partnership  estate  would  be  permitted, 
if  no  objection  was  made,  to  prove  his  claim  in  a  bank- 
ruptcy proceeding  against  an  individual  partner.  This 
resulted  from  the  fact  that  the  power  of  the  court  over  the 
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separate  or  individual  estate  extended  not  only  to  the 
individual  assets,  but  to  the  share  of  the  individual 
bankrupt  in  the  partnership  assets,  the  court  having  power 
upon  application,  by  ordering  separate  accounts  to  be 
kept,  to  protect  the  rights  of  all  and  secure  a  distribution 
conformably  to  the  settled  rule.  While  there  is  obscurity 
and  consequent  contrariety  of  opinion  as  to  the  reason 
upon  which  it  was  placed,  it  no  doubt  came  to  pass  in  a 
further  state  of  evolution  that  both  joint  and  s^arate 
creditors  were  allowed  to  prove  their  claims  in  bankruptcy 
against  the  separate  estate,  the  practice  of  protecting  the 
rights  of  each  by  an  order  requiring  separate  accounts 
disappearing  ^d  the  creditOTS  being  relegated  for  the 
accomplishment  of  that  result  to  a  bill  in  equity  to  en- 
force and  secure  the  distribution  as  provided  in  the  rule. 
It  is  further  certain  that  as  in  every  case  where  an  order 
was  made  allowing  the  joint  creditor  to  prove  against  the 
separate  estate  of  a  partner  such  right  would  be  frustrated 
by  chancery  proceedings,  it  came  to  pass  that  joint  cred- 
itors were  only  allowed  to  prove  against  the  separate  estate 
upon  condition  that  distribution  would  be  made  conform- 
ably with  the  general  rule  in  every  case  where  that  course 
could  be  compelled  by  chancery  proceedings.  As  it  came 
further  howevCT  to  be  appreciated  that  chancery  could 
not  afford  relief  in  a  case  where  there  was  no  joint  estate 
and  no  solvent  partner,  it  resulted  that  in  such  a  case  the 
limitation  as  to  distribution  was  treated  as  not  applicable 
and  therefore  the  alleged  exception  to  the  general  rule 
arose, — ^an  exception  which,  as  pointed  out  by  this  court 
in  MurriU  v.  JVeiTZ,  supra,  was  but  a  failure  to  give  effect 
to  the  rule,  not  because  of  the  absence  of  right  of  the  cred- 
itors to  enjoy  its  benefit,  but  alone  because  the  judicial 
power  had  at  its  command  no  remedy  which  it  could  apply 
to  give  effect  to  the  legal  right  which  undoubtedly  existed. 
When  the  origin  and  source  of  the  so-called  exception  is 
thus  appreciated  and  the  comprehensive  del^ation  of 
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authority  for  the  first  tune  conferred  by  subsection  g  is 
considered,  it  would  seem  to  be  fairly  inferable  that  at 
the  very  moment  of  the  re§xpression  of  the  ancient  rule 
in  subsection  f  in  terms  free  from  ambiguity  the  means 
of  preventing  its  frustration  in  the  guise  of  an  exception 
or  otherwise  because  of  an  assumed  absence  of  judicial 
remedy  to  enforce  the  rule  was  provided  for.  And  this 
being  true,  it  of  course  results  that  no  possible  reason  can 
be  found  for  refusing  to  give  effect  to  the  law  by  permitting 
the  successful  operation  of  the  so^alled  exception  now 
relied  upon.  In  fact,  irrespective  of  the  considerations 
derived  from  the  origin  of  such  assumed  exception  to 
which  we  have  referred,  when  the  positive  commands  of 
the  statute  are  considered  and  the  new  power  conferred 
by  the  act  as  to  partnership  estates  is  borne  in  mind,  we 
see  no  escape  from  the  conclusion  that  the  powers  con- 
ferred^ by  subsection  g  are  coincident  with  the  duties 
which  the  act  imposes  and  amply  efficient  to  secure  and 
give  effect  to  their  performance.  This,  indeed,  was  the 
view  hitherto  indicated  in  Miller  v.  New  Orleans  Fertilizer 
Co.,  211  U.  S.  496,  where  after  quoting  subsection  f  of 
the  act  it  was  said: 

"To  enforce  these  provisions  the  act  compels  (sub- 
div.  d)  the  keeping  of  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual 
partners;  the  payment  (subdiv.  e)  of  the  bankrupt  ex- 
penses as  to  the  partnership  and  as  to  the  individual  prop- 
erty proportionately;  and  permits  (subdiv.  g)  the  proof  of 
the  claim  of  the  partnership  estate  against  the  individual 
estate,  and  vice  versa,  and  directs  the  marshaling  of  the  as- 
sets of  the  partnership  estate  and  the  individual  estates 
'so  as  to  prevent  preferences  and  secure  the  equitable  dis- 
tribution of  the  property  of  the  several  estates. ' "  p.  504. 

It  follows  that  tiie  question  propounded  will  be  an- 
swered. Yes. 

And  it  is  so  ordered. 
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ARMOUR  &  COMPANY  t;,  STATE  OP  NORTH 
DAKOTA, 

BBROB  TO  THE  SUPRKME  COURT  OF  THE  STATE  OF  NOBT^ 

DAKOTA. 

No.  258.    Argued  Maitsh  3,  6,  1916.— Decided  April  3,  1916. 

The  statute  of  North  Dakota  requiring  lard  when  not  sold  in  balk 
to  be  pu<^  up  in  pails  or  other  ccmtainers  hdding  a  specified  number 
of  pounds  net  weight  or  even  multiples  thereof  and  labled  as  q)eci- 
fied  is  not  unconstitutional  as  denying  equal  protection  of  the  law 
or  as  depriving  the  sellers  of  their  property  without  due  process  of 
law;  nor  is  it,  as  to  packages  sent  into  the  State  from  other  States 
and  afterwards  sold  to  consumers  by  retail,  unconstitutional  as  an 
interference  with,  X>r  burden  on,  interstate  commerce. 

The  net  weight  lard  statute  of  North  Dakota  is  directed  to  the  manner 
of  selling  lard  at  retidl  and  is  not  repugnant  to  the  Food  and  Drugs 
Act  of  June  30, 1906,  c.  3915, 34  Stat.  768,  which  is  directed  against 
adulteration  and  misbranding  of  articles  of  food  transported  in 
interstate  commerce. 

27  N.  Dak.  177,  aflBrmed. 

The  facts,  which  involve  the  constitutionality  under  the 
commerce,  due  process  and  equal  protection  provisions  of 
the  Federal  Constitution  and  the  Fourteenth  Amendment 
thereto  of  the  full  weight  provisions  of  the  statuteof  North 
Dakota,  relative  to  the  sale  of  lard  in  containers  and  their 
validity  under  the  Food  and  Drugs  Act,  are  stated  in  the 
opinion. 

Mr.  N.  C.  Young f  with  whom  Mr.  Alfred  R.  Urion, 
Mr.  Abram  S.  Stratton  and  Mr.  J.  S.  Watson  were  on  the 
brief,  for  plaintiflf  in  error. 

Mr.  Andrew  MiUeTy  with  whom  Mr.  Henry  J.  Linde,  At- 
torney General  of  the  State  of  North  Dakota,  Mr.  Francis 
J.  Murphy,  Mr.  H.  R.  Bitsring,  Mr.  Alfred  Zuger  and  Mr. 
B.  F.  TiUotson  were  on  the  brief,  for  defendant  in  error. 
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Mr.  JusncB  McEenna  delivered  the  opinion  of  the 
court. 

A  statute  of  the  State  requires  (§  1)  that  "every  article 
of  food  or  beverage  as  defined  in  the  statutes  of  this  State 
shall  be  sold  by  weight,  measure  or  numerical  count  and 
as  now  generally  recognized  by  trade  custom,  and  shall  be 
labeled  in  accordance  with  the  provisions  of  the  food  and 
beverage  laws  of  this  State.    .    .    . 

''Section  2  (Weight  of  Lard).  Every  lot  of  lard  com- 
pound or  of  laxd  substitute,  unless  sold  in  bulk,  shall  be 
put  up  in  pails  or  other  containers  holding  one  (1),  three 
(3),  or  five  (5),  pounds  net  weight,  or  some  whole  multiple 
of  these  numbers,  and  not  any  fractions  thereof.  If  the 
container  be  found  deficient  in  weight  additional  lard, 
compound,  or  substitute,  shall  be  furnished  to  the  pur- 
chaser to  make  up  the  legal  weight.  The  face  label  shall 
show  the  true  name  and  grade  of  the  product,  the  true  net 
weight  together  with  the  true  name  and  address  of  the 
producer  or  jobber.  If  other  than  leaf  lard  is  used  then 
the  label  shall  show  the  kind,  as  'Back  Lard,'  or  'In- 
testinal Lard.'  Every  lard  substitute  or  lard  compound 
shall  also  show,  in  a  manner  to  be  prescribed  by  the  food 
commissioner,  the  ingredients  of  which  it  is  composed,  and 
each  and  every  article  shall  be  in  conformity  with,  and 
f  iui;her  labeled  in  accordance  with  the  requirements  imder 
the  food  laws  of  this  State." 

Violations  of  the  act  are  made  misdemeanors  with  a 
minimum  and  a  maximum  fine  increased  for  subsequent 
offenses. 

In  piu'suance  of  the  statute  the  state's  attorney  for  the 
County  of  Cass  filed  an  information  against  plaintiff  in 
^Tor  for  imlawf ully  offering  for  sale  and  selling  to  one 
E.  F.  Ladd  a  quantity  of  lard  not  in  bulk  which  was  put 
up  by  the  company  and  sold  and  delivered  to  Ladd  in  a 
pail  which  held  more  than  two  poimds  and  less  than  three 
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pounds  net  weight  of  lard,  to-wit,  two  pounds  and  six 
ounces,  which  pail  or  container  did  not  have  or  display  <m 
the  face  label  thereof  the  true  net  weight  of  the  lard  in 
even  pounds  or  whole  multiples  thereof  but  expressed  the 
weight  of  the  lard  in  pounds  and  ounces. 

A  demurrer  to  the  information  was  overruled  and  the 
Armour  Company  pleaded  not  guilty.  A  stipulation  was 
entered  into  waiving  a  jury  trial  and  that  the  issues  be 
tried  by  the  court. 

The  company  was  found  guilty  and  adjudged  to  pay  a 
fine  of  $100.  The  judgment  was  aflSrmed  by  the  Supreme 
Court  of  the  State  and  this  writ  of  error  was  then  allowed 
by  its  Chief  Justice. 

The  assignments  of  error  attack  the  validity  of  the 
statute,  specifying  as  grounds  of  the  attack  that  the  stat- 
ute offends  the  due  process  and  equal  protection  clauses  of 
the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  and  also  the  commerce  clause  of  the  Con- 
stitution. 

Armour  &  Company  is  a  New  Jersey  corporation.  It  is  a 
packer  of  certain  pork  products  and  has  packing  plants 
where  it  produces  lard  as  an  incident  to  its  business  in 
Illinois,  Missouri,  Iowa  and  Nebraska.  It  has  no  plant 
in  North  Dakota  but  has  a  branch  office  establishment  in 
the  City  of  Fargo  in  that  State,  to  which  its  goods  are 
shipped  in  car  load  lots  to  be  distributed  therefrom.  The 
branch  at  Fargo  is  imder  the  charge  of  a  local  manager. 

In  October,  1911,  the  State  Food  Conunissioner  went 
to  the  company's  establishment  at  Fargo  and  asked  to 
purchase  three  poimds  of  lard.  He  was  sold  a  pail  con- 
taining two  poimds  and  six  ounces.  It  was  upon  this  sale 
as  a  violation  of  the  statute  that  the  information  was 
filed  and  for  which  the  Armoiu*  Company  was  convicted 
and  sentenced. 

The  Supreme  Court  considered  the  statute  as  but  a 
development  of  other  laws  passed  in  the  exercise  of  the 
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police  power  of  the  State  to  secure  to  its  inhabitants  pure 
food  and  honest  weights,  questions  which  the  court 
thought  were  '' inseparably  allied  and  any  argument 
advanced  upon  one  applies  equally  to  the  other."  And 
the  court  said  as  the  law  was  drafted  by  the  Pure  Food 
Commission,  it  might  be  reasonably  assumed,  "after 
twelve  years  of  observation  and  study"  and,  further,  that 
''the  expert  who  drafted  the  law,  the  legislature  who 
passed  it  and  the  Governor  who  approved  it,  9II  thought 
necessity  existed  for  the  measure.  If  we  did  not  agree 
with  all  those,  we  might  well  hesitate  to  say  that  there  was 
absolutely  no  doubt  upon  the  question,  but  in  fact  a 
majority  of  this  court  believes  the  law  not  only  reasonable, 
but  necessary,  and  this  belief  is  founded  on  the  evidence 
in  this  case  and  upon  facts  of  which  this  court  can  take 
judicial  cognizance." 

The  court,  by  these  remarks,  expressed  the  test  of  a 
judicial  review  of  legislation  enacted  in  the  exercise  of  the 
police  power,  and  in  view  of  very  recent  decisions  it  is 
hardly  necessary  to  enlarge  upon  it.  We  said  but  a  few 
days  ago  that  if  a  beUef  of  evils  is  not  arbitrary  we  caimot 
measure  their  extent  against  the  estimate  of  the  legisla- 
ture, and  there  is  no  impeachment  of  such  estimate  in 
differences  of  opinion,  however  strongly  sustained.  And 
by  evils,  it  was  said,  there  was  not  necessarily  meant  some 
definite  injury  but  obstacles  to  a  greater  public  welfare. 
Nor  do  the  courts  have  to  be  sure  of  the  precise  reasons  for 
the  legislation  or  certainly  know  them  or  be  convinced  of 
the  wisdom  or  adequacy  of  the  laws.  East  v.  Van  Deman 
&  Lewis,  ante,  p.  342;  Tanner  v.  LitUe,  ante,  p.  369.  It 
only  remains  to  apply  to  the  present  case  the  principles  so 
announced. 

Lard  is  a  very  useful  product  and  its  many  purposes  are 
set  forth  in  the  testimony.  It  was  originally  sold  in  the 
State  only  in  tierces  and  tubs,  that  is,  in  bulk.  A  demand 
arose  for  smaller  and  more  convenient  packages  and  the 
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Armoiir  Company  and  other  packers  responded  to  that 
demand  and  put  their  lard  in  three,  five  and  ten  pound 
pails,  gross  weight,  the  net  weight  of  lard  at  first  having 
no  indication  but  subsequently,  in  obedience  to  the  state 
laws,  being  indicated  by  labels,  and  in  the  present  case  by 
a  small  label  at  two  pounds  and  six  ounces.  The  practice 
of  selling  by  gross  weight  is  a  continuation  of  the  practice 
of  selling  by  bulk. 

The  Armour  Company  asserts  an  inviolable  right  in  the 
practice  as  convenient  and  useful  and  free  from  deception. 
But  experience  does  not  justify  such  unqualified  praise. 
The  practice  has  its  advantages,  no  doubt,  but  it  is  the 
observation  of  the  ofiicers  of  the  State  that  it  conceals 
from  buyers  their  exact  purchases — there  is  confusion  as 
to  what  ihe  price  paid  compensates,  whether  lard  or  tin 
container. 

The  Armour  Company  contests  this  conclusion  and 
contends  that  the  label  upon  the  package,  put  on  in  ob- 
servance of  a  law  of  the  State  passed  in  1907,^  shows  the 
net  weight  of  the  lard,  and  protects  the  consumer  from 
imposition  while  it  preserves  to  the  company  a  useful 
method  of  packing  and  a  necessary  freedom  of  business 
with  the  public.  To  this  we  reply  the  law  of  1907  was 
deemed  necessary  to  protect  the  purchaser  against  the 
concealment  in  the  method  of  the  packers,  the  amoimt  of 
lard  not  being  indicated.  Supposedly  the  requirement 
was  not  adequate,  and  the  law  of  1911  was  passed.  How- 
ever, with  a  comparison  of  the  laws  we  have  nothing  to 

1  The  law  of  1907,  reproducing  the  provision  of  a  law  passed  in  1905, 
provided  as  follows: 

"Ninth.  If  every  package,  bottle  or  container  does  not  bear  the 
true  net  weight,  the  name  of  the  real  manufacturer  or  jobbers,  and  the 
true  grade  or  class  of  the  product,  t^e  same  to  be  expressed  on  the  face 
of  the  principal  label  in  clear  and  distinct  English  words  in  black  type 
on  a  white  background,  8£ud  type  to  be  in  size  uniform  with  that  used 
to  name  the  brand  or  producer.    .    .    •" 
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do,  nor  need  we  even  consider,  as  the  Supreme  Court 
considered,  with  some  reluctance,  that  the  label  used  by 
the  company  was  a  scant  compliance  with  the  law  of 
1907  if  not  an  evasion  of  it.  We  need  only  deal  with  the 
law  imder  review  and  the  justification  for  its  adoption. 
Evils  attended  the  method  of  the  company  which  the 
Food  Commission  of  the  State  thought  should  be  redressed 
and  which  the  legislature  reasonably  believed  were  definite 
and  not  fanciful  and  in  this  belief  passed  the  law.  And 
the  belief  being  of  that  character  removes  the  law,  as  we 
have  already  said,  from  judicial  condemnation;  and  be- 
sides there  is  nothing  in  the  testimony  inconsistent  with  it. 

The  testimony  of  the  company  was  directed  at  great 
length  to  show  the  advantages  of  selling  in  containers 
over  selling  in  bulk,  and  the  expense  to  the  company  of 
the  former  and  the  additional  expense  which  the  law 
would  require.  And  meeting  the  objection  that  the 
company  fixed  the  price  of  the  lard  by  the  gross  weight 
of  the  package,  in  other  words,  as  though  there  were 
three  pounds  instead  of  two  poimds  six  ounces,  it  was 
replied  that  by  so  doing  there  was  no  profit  to  the  com- 
pany and  only  a  reimbursement  of  the  cost  of  the  tin 
container  and  extra  cost  of  putting  up  the  lard  in  that 
style  of  package. 

But  this  does  not  justify  the  practice  of  the  company 
nor  establish  the  invalidity  of  the  law  of  the  State.  The 
advantages  are  in  a  sense  made  a  snare  and  the  testimony 
means  no  more  than  that  the  packer  has  built  up  a  trade 
on  a  system  of  gross  weight  which  enables  it  to  practice  a 
kind  of  deception  on  the  purchaser  that  he  is  getting  three 
pounds  of  lard  when  he  is  only  getting  two  pounds  six 
oimces,  and  enables  the  packer  to  pay  for  the  container. 
The  evil  of  the  transaction  is  not  in  the  latter  but  in  the 
former,  that  is,  in  the  deception.  The  correction  of  the 
statute  is  that  the  lard  and  the  container  shall  be  un- 
equivocally distinguished  and  the  purchaser  have  the 
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direct  assurance  of  the  quantity  of  lard  he  is  receiving, 
knowledge  of  its  price  and  the  cost  of  the  container  to 
him,  a  means  of  estimating  his  purchase  free  from  dis- 
guises or  the  necessity  of  an  arithmetical  estimate  of 
what  he  is  getting  or  paying  for  upon  the  market  fluctua- 
tions of  lard  and  tin.  This  may  involve  a  change*  of 
packing  by  the  company  and  the  cost  of  that  change, 
hut  this  is  a  sacrifice  the  law  can  require  to  protect  from 
the  deception  of  the  old  method.  The  law  is  allied  in 
principle,  as  the  Supreme  Comi;  of  the  State  observed, 
to  r^ulations  in  the  interest  of  honest  weights  and  meas- 
ures. It  involves  no  giving  up  of  what  the  company  has 
a  right  to  retain  and  the  cost  of  the  container  as  well  after 
change  as  now  can  be  cast  upon  the  purchaser,  he,  how- 
ever, being  able  to  determine  if  it  is  worth  the  price  he 
has  to  pay  for  it. 

There  are  advantages  undoubtedly  in  packing  lard  in 
pails,  advantages  to  the  packer  and  the  consumer,  but 
the  advantages  are  not  on  account  of  selling  by  gross 
instead  of  by  net  weight.  In  other  words,  all  of  the  ad- 
vantages will  be  retained  by  a  compliance  with  the  provi- 
sions oif  the  law,  that  is,  by  putting  up  the  lard  in  one, 
three  or  five  pound  packages,  net  weight,  or  some  mul- 
tiple of  those  numbers.  It  is  in  the  testimony  that  the 
packing  company  furnishes  lard  in  net-weight  pails  to 
Park  &  Tilford,  of  New  York  City,  that  is,  in  weights  of 
three,  five  and  ten  poimds,  and  has  been  doing  so*  for  a 
few  years. 

The  equal  protection  clause  of  the  Fourteenth  Amend- 
ment is  invoked  by  the  Armour  Company  and  the  speci- 
fication is  that  the  law  under  review  *' arbitrarily  and 
without  reasonable  ground  therefor  singles  out  lard  from 
all  food  products"  which  are  sold  in  packages,  such  as 
''prints  of  butter,  packages  of  cofifee,  boxes  of  crackers, 
and  the  endless  number  of  other  products  sold  in  package 
fonn  are  not  included,  and  no  natural  and  reasonable 


Digitized  by 


Google 


ARMOUR  &  CO.  V.  NORTH  DAKOTA.  617 

240  U.S.  .     Oinnkm  (rf  the  Court. 

ground  for  excluding  them  and  in  singling  out  lard  haa^ 
been  suggested."  ■ 

The  range  of  discretion  that  a  State  possesses  in  classify- 
ing objects  of  legislation  we  may  be  excused  from  express- 
ing, in  view  of  very  recent  decisions.  The  power  may  be 
determined  by  degrees  of  evil  or  exercised  in  cases  where 
detrim^t  is  specially  experienced.  CarroU  v.  Greenwich 
Ins.  Co.,  199  U.  S.  401,  411 ;  Central  Lumber  Co.  v.  South 
Dakota,  226  U.  S.  157, 161 .  The  law  of  North  Dakota  does 
not  exceed  this  power. 

It  is  objected  that  the  law  violates  the  commerce  clause 
of  the  Constitution.  This  is  certainly  not  true  of  the 
sale  to  Ladd.  It  was  distinctly  by  retail  and  in  the  pack- 
age of  retail,  not  in  the  package  of  importation.  And  it 
is  to  such  retail  sales  the  statute  is  directed.  It  does  not 
attempt  to  regulate  the  transportation  to  the  State. 

Nor  do  we  think  that  the  law  is  repugnant  to  the  Pure 
Food  and  Drugs  Act  of  June  30,  1906  (c.  3915,  34  Stat. 
768,  780).  That  act  is  directed  against  the  adulteration 
and  misbranding  of  articles  pf  food  transported  in  inter- 
state commerce.  The  state  statute  has  no  such  purpose; 
it  is  directed  to  the  manner  of  selling  at  retail,  which  is 
in  no  way  repugnant  to  the  Federal  law  (Ra^t  v.  Van 
Deman  &  Lewis,  ante,  p.  342),  and  the  operation  of  that 
law  is  in  no  way  displaced  or  interfered  with. 

Judgment  affirmed. 


Digitized  by 


Google 


518  OCTOBER  TERM,  1916. 

Aigument  for  Plaintiff  in  EiTor.  240U.a 


ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAIL- 
WAY COMPANY  V.  STATE  OF  ARKANSAS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 

No.  302.    Argued  March  17, 1016.— Decided  April  3, 1916. 

Legislation  cannot  be-all-comprehensive,  and  police  statutes  other- 
wise valid  may,  without  being  unconstitutional  as  denying  equal 
protection  of  the  law,  contain  practical  groupings  of  objects  which 
fairly  well  present  a  class,  although  there  may  be  exoei>ti(ms  in 
which  the  evil  aimed  at  is  deemed  by  the  legislature  to  be  not  so 
flagrant. 

The  statute  of  Arkansas,  requiring  full  switching  crews  on  raiboads 
exceeding  one  hundred  miles  in  length,  is  not  unconstitutional  as 
depriving  a  railroad  company  over  one  hundred  miles  in  length,  of 
its  property  without  due  process  of  law,  or  as  denjdng  it  equal  pro- 
tection of  the  law,  or  as  an  interference  with,  or  burden  upon,  in- 
terstate commerce.  Chicago  &  Rock  Idand  Ry,  v.  Arikonscu,  219 
U.  S.  453. 

114  Arkansas,  486,  affirmed. 

The  facts,  which  involve  the  constitutionality  under 
the  commerce,  due  process  and  equal  protection  provisions 
of  the  Constitution  of  the  United  States  and  of  the  Four- 
teenth Amendment  thereto,  of  the  full  switching  crew  stat- 
ute of  Arkansas,  are  stated  in  the  opinion. 

Mr.  Robert  E.  Wiley,  with  whom  Mr.  Edward  J.  While 
and  Mr.  E.  B.  Kinsworthy  were  on  the  brief,  for  plaintiff 
in  error: 

The  act  of  February  20,  1913,  is  discriminatory,  and 
denies  to  plaintiff  in  error  the  equal  protection  of  the  laws, 
in  violation  of  the  Fourteenth  Amendment:  Soon  Hing  v. 
Crcmihy,  113  U.  S.  709;  Gulf,  C.  &  S.  F.  Ry.  v.  EUis,  165 
U.  S.  150;  Yiek  Wo  v.  Hopkins,  118  U.  S.  350-359;  Southr 
em  R.  R.  v.  Green,  216  U.  S.  400;  Conway  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540;  1  Sutherland's  Stat.  Const.  (2d 
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ed.),  p.  366;  Catting  v.  Kansas  City  Stock  Yards,  183  U.  S. 
79. 

The  act  is  arbitrary  and  unreasonable  and  r^ugnant 
to  the  due  process  clause  of  §  1  of  the  Fourteehth  Amend- 
ment. Adair  v.  United  States,  208  U.  S.  161;  Mugler  v. 
Kansas,  123  U.  S.  623;  C,  M.  &  St.  P.  R.  R.  v.  Tompkins, 
176  U-.  S.  167;  Mo.  Pac.  R.  R.  v.  Nelyraska,  217  U.  S.  196; 
Washington  v.  Fairehild,  224  U.  S-  510;  L.  &  A.  R.  R.  v. 
State,  85  Arkansas,  12. 

Mr.  Henry  M.  Armistead,  with  whom  Mr.  Ashley  Cock- 
rill,  Mr.  WaUace  Davis,  Mr.  Hamilton  Moses,  Mr.  W.  D. 
Jackson  and  Mr.  Gus  K.  Jones  were  on  the  brief,  for  de- 
fendant in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

An  act  of  the  Stute  of  Arkansas,  entitled  ''An  act  for 
the  better  protection  and  safety  of  the  public,"  provides  as 
follows: 

"Section  1.  That  no  railroad  company  or  corporation 
owning  or  operating  any  yards  or  terminals  in  the  cities 
within  this  State,  where  switching,  pushing  or  transferring 
of  cars  are  made  across  public  crossings  within  the  city 
limits  of  the  cities,  shall  operate  their  switch  crew  or  crews 
with  less  than  one  engineer,  a  fireman,  a  foreman  and 
three  helpers. 

"Section  2.  It  being  the  purpose  of  this  act  to  require 
all  railroad  companies  or  corporations  who  operate  any 
yards  or  terminals  within  this  State  who  do  switching, 
pushing  or  transferring  of  cars  across  public  crossings 
within  the  city  limits  of  the  cities  to  operate  said  switch 
crew  or  crews  with  not  less  than  one  engineer,  a  fireman,  a 
foreman  and  three  helpers,  but  nothing  in  this  act  shall  be 
so  construed  as  to  prevent  any  railroad  company  or  cor- 
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poration  from  adding  to  or  increasing  their  switch  crew  or 
crews  beyond  the  number  set  out  in  this  act. 

''Section  3.  The  provisions  of  this  act  shall  only  apply 
to  cities  of  the  first  and  second  class,  and  shall  not  apply 
to  railroad  companies  or  corporations  operating  railroads 
less  than  one  hundred  miles  in  length. 

"Section  4.  Any  railroad  company  or  corporation 
violating  the  provisions  of  this  act  shall  be  fined  for  each 
separate  offense  not  less  than  fifty  dollars,  and  each  crew 
so  illegally  operated  shall  constitute  a  separate  offense." 

The  railroad  company  violated  the  terms  of  the  statute 
for  a  day  in  the  City  of  Hot  Springs,  and  being  convicted 
thereof  was  sentenced  to  pay  the  minimum  fine  imposed 
by  the  statute.  The  judgment  which  was  entered  upon 
the  sentence  was  affirmed  by  the  Supreme  Court  of  the 
State.    This  writ  of  error  was  then  granted. 

The  railroad  company  contends  that  the  statute  violates 

(1)  the  due  process  and  equaUty  clauses  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States, 

(2)  that  it  operates  as  an  interference  with  interstate  com- 
merce and  (3)  prevents  a  contest  of  its  validity  by  the 
excess  of  its  penalties.  Of  the  last  ground  it  may  be  imme- 
diately said  that  it  is  without  merit. 

The  other  grounds  are  in  effect  disposed  of  by  prior 
decisions. 

In  the  case  of  Chicago,  Rock  Island  &  Pac.  Ry.  v.  Ar- 
kansas,  219  U.  S.  453,  a  statute  of  Arkansas  was  considered 
which  required  frei^t  trains  to  be  equipped  with  crews 
consisting  of  an  engineer,  a  foreman,  a  conductor,  and 
three  brakemen,  "regardless  of  any  modem  equipment  or 
automatic  couplings  and  air  brakes.  .  •  ."  The  stat- 
ute did  not  apply  to  railroads  whose  line  or  lines  did  not 
exceed  fifty  miles  in  length,  nor  to  any  railroad,  regardless 
of  length  of  its  line,  where  the  freight  train  should  consist 
of  less  than  twenty-five  cars.  The  statute  was  sustained 
on  the  authority  of  prior  cases  against  charges  of  conflict 
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with  the  Fourteenth  Amendment  and  the  conmierce 
clause  of  the  Constitution.  We  need  not  cite  the  cases 
relied  on  or  repeat  the  argument  of  the  court.  In  that 
case,  as  in  this,  there  was  controversy  in  the  testimony 
and  the  contentions  of  the  parties  as  to  the  necessity  of 
the  statute.  It  was  held,  however,  that  the  controversy 
did  not  establish  that  the  statute  was  an  arbitrary  exercise 
of  power.  Armour  &  Co.  v.  North  Dakotaj  this  day  de- 
cided ante,  p.  510. 

A  distinction  is  asserted  between  that  case  and  this  and 
it  is  urged  that  the  operation  of  freight  trains  of  more 
than  twenty-five  cars  on  the  trunk  lines  may  require 
different  provision  than  the  movement  of  switching 
operations  within  terminals.  But  the  basis  of  both  is 
safety  to  the  public  though  the  urgency  in  one  may  not 
be  as  great  as  the  urgency  in  the  other. 

A  more  serious  objection  is  that  certain  terminal  com- 
panies, one  at  the  City  of  Helena  and  one  at  Fort  Smith, 
do  switching  for  certain  connecting  trunk  lines  and  yet, 
by  reason  of  their  length  being  less  than  one  himdred  miles, 
are  not  covered  by  the  act.  Indeed,  it  is  said  that  one  of 
them,  that  at  Fort  Smith,  does  switching  over  some  of  the 
same  crossings  that  plaintiff  in  error  does.  The  distinction 
seems  arbitrary  if  we  r^ard  only  its  letter,  but  there  may 
have  been  considerations  which  determined  it,  and  the 
record  does  not  show  the  contrary.  We  have  recognized 
the  impossibiUty  of  legislation  being  all-comprehensive 
and  that  there  may  be  practical  groupings  of  objects 
which  will  as  a  whole  fairly  present  a  class  of  itself,  al- 
though there  may  be  exceptions  in  which  the  evil  aimed 
at  is  deemed  not  so  flagrant.  Armour  &  Co.  v.  North 
Dakota,  arUe,  p.  610;  MiUer  v.  Wilson,  236  U.  S.  373,  382, 
383. 

Jvdgment  affirmed. 
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INDIAN      TERRITORY      ILLUMINATING     OIL 
COMPANY  V.  STATE  OF  OKLAHOMA. 

JSRBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
OELAHOBCA. 

No.  283.    Argued  March  14,  1916.— Decided  April  3,  1916. 

A  tax  upon  a  lease  made  is  a  tax  upon  the  power  to  make  the  lease. 

Leases  that  cannot  be  taxed  as  an  entity  cannot  be  taxed  vicarioudly 
by  taxing  the  stock  of  the  corporation  owning  them  where  the  only 
value  of  the  stock  is  the  value  of  the  leases. 

Oil  leases  of  land  in  Oklahoma  made  by  the  Osage  tribe  of  IndiaDS 
under  authority  of  the  Acts  of  February  28, 1891,  and  March  3, 1905, 
are  under  the  protection  of  the  Federal  Government,  and  the  lessee 
is  a  Federal  instrumentality,  and  the  State  cannot,  therefore,  tax 
its  interest  in  the  leases  either  directly,  or  as  the  leases  are  represented 
by  the  capital  stock  of  the  corporation  owning  them.  Choctaw  dt  Gulf 
R,  R,  V.  Harrison,  235  U.  S.  292. 

43  Oklahoma,  307,  reversed. 

The  facts,  which  involve  the  right  of  the  State  of 
Oklahoma  to  tax  leases  made  by  the  Osage  Tribe  of 
Indians  of  lands  in  that  State  made  under  authority  of 
acts  of  Congress,  are  stated  in  the  opinion. 

Mr.  Preston  C.  West,  with  whom  Mr.  John  H.  Brennan 
was  on  the  brief ,  for  plainti£f  in  error. 

Mr,  S.  P.  Freeling,  Attorney  General  of  the  State  of 
Oklahoma,  Mr.  John  B.  Harrison  and  Mr.  J.  H.  MUey 
for  defendants  in  error,  submitted. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

The  question  in  the  case  is  whether  a  certain  assignment 
of  a  lease  and  rights  thereimder  made  by  the  Osage  Tribe 
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of  Indians,  which  lease  conferred  the  privilege  of  prospect- 
ing, drilling  wells  and  mining  and  producing  petroleum 
and  natural  gas  upon  lands  in  Oklahoma  Territory,  are 
subject  to  a  tax  assessed  under  the  laws  of  Oklahoma  as 
the  property  of  plainti£f  in  error  in  its  capacity  of  a  public 
service  corporation.^ 

Plaintiff  in  error,  herein  designated  as  the  oil  company, 
is  assignee  of  the  lease  and  asserts  the  negative  of  the 
question,  contending  that  under  the  lease  and  the  assign- 
ment of  the  lease  it  became  '^a  Federal  agent,  acting  under 
a  Federal  appointment  and  authorization,  in  the  develop- 
ment of  lands  belonging  to  the  Osage  Tribe  of  Indians  in 
the  Osage  Reservation,  and  that  its  business,  license  or 
permit  as  such  cannot  be  taxed  by  the  state  government, 
although  its  physical  properties  are  always  subject  to 
taxation."  It  rests  its  contention  upon  an  act  of  Congress 
of  February  28,  1891  (c.  383,  26  Stat.  794-6),  and  an 
act  of  Congress  of  March  3,  1905  (c.  1479,  33  Stat.  1048, 
1061),  which  extended  the  lease  to  the  extent  of  such 
portion  of  the  lands  as  had  been  sub-leased,  namely, 
680,000  acres. 

By  the  act  of  1891  it  was  provided,  "That  where  lands 
are  occupied  by  Indians  who  have  bought  and  paid  for 
the  same,  and  which  lands  are  not  needed  for  farming  or 
agricultural  purposes,  and  are  not  desired  for  individual 
allotments,  the  same  may  be  leased  by  the  authority  of 


» It  is  provided  by  §  7338,  Revised  Laws  of  1910,  that  "every  public 
service  corporation  organized,  existing  or  doing  business  in  this  State 
shall  on  or  before  the  last  day  of  February  of  each  year  return  sworn 
lists  or  schedules  of  its  taxable  property  as  hereinafter  provided,  or 
as  nday  be  required  by  the  state  board  of  equalization,  and  such  prop- 
erty shall  be  listed  with  reference  to  amount,  kind  and  value  on  the 
first  day  of  February  of  the  year  in  which  it  is  listed;  and  said  property 
shall  be  subject  to  taxation  foi^  stat«,  county,  municipal,  public  school 
and  other  purposes,  to  the  same  extent  as  the  real  and  personal  prop- 
erty of  private  persons." 
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the  council  speaking  for  such  Indians,  for  a  period  not  to 
exceed  five  years  for  grazing,  or  ten  years  for  mining  pur- 
poses in  such  quantities  and  upon  such  terms  and  condi- 
tions as  the  agent  in  charge  of  such  reservation  may  rec- 
ommend, subject  to  the  approval  of  the  Secretary  of  the 
Interior." 

The  act  of  1905  recognized  the  oil  company  as  the  owner 
by  assignment  of  the  lease,  which  assignment  was  ap- 
proved by  the  Secretary  of  the  Interior,  and  extended  the 
lease  for  a  period  of  ten  years  from  March  16,  1906,  with 
all  the  conditions  of  the  original  lease  except  that  from 
and  after  that  date  the  royalty  to  be  paid  on  gas  should 
be  $100  per  annum  on  each  gas  well  instead  of  $50,  as 
provided  in  the  lease,  and  except  that  the  President  of 
the  United  States  should  determine  the  amoimt  of  royalty 
to  be  paid  to  all. 

The  State  opposes  the  contentions  of  the  oil  company 
and  asserts  that  the  lease  was  ''not  a  grant  of  any  au- 
thority, franchise,  or  privilege  to  any  particular  person 
or  corporation,  and  is  merely  a  permit  to  the  Osage  Tribe, 
authorizing  such  tribe  to  lease  to  any  person  or  any  num- 
ber of  persons  upon  the  approval  of  such  lease  contract 
by  the  Secretary  of  the  Interior."  It  further  asserts  that 
the  oil  company  merely  occupied  "the  position  of  an  inde- 
pendent contractor,  acting  for  itself  and  in  its  own  behalf, 
in  a  contract  with  the  Osage  Indian  Tribe"  and  that 
therefore  the  relation  of  principal  and  agent  between  it 
and  thie  Government  did  not  exist. 

A  statement  of  the  case  is  as  follows:  The  oil  company 
made  a  sworn  retiun  of  what  it  considered  the  fair  cash 
value  of  that  part  of  its  property  engaged  in  the  public 
service  at  $53,835.10.  The  State  Board  of  Equalization, 
after  a  hearing,  increased  the  valuation  to  $538,350.00, 
the  basis  of  the  order  of  the  board  being  that  the  oil 
company  was  not  protected  from  taxation  by  the  lease 
from  the  Indians.    Under  the  procedure  of  the  State  the 
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oil  company  appealed  from  that  order  to  the  Supreme 
Court  of  the  State. 

In  the  latter  coiu-t  a  referee  was  appointed  to  take  testi- 
mony and  report  his  findings  of  fact  and  conclusions  of 
law.  He  duly  reported  the  facts  and  from  them  also 
reported  as  a  conclusion  of  law  that  the  oil  company  was 
"Uable  to  taxation  by  the  State  of  Oklahoma  for  the  full 
value  of  its  property,  tangible  and  intangible — that  is, 
for  the  smn  of  $500,000";  and  that  it  was  "not, exempt 
from  taxation  upon  the  theory  that  it  is  a  Federal  agent 
or  that  it  holds  a  franchise  from  the  Federal  Government." 
And  he  recommended  that  judgment  be  entered  fixing 
the  assessment  of  the  oil  company's  property  for  taxation 
for  the  year  1911  at  $447,169.98,  this  being  the  difference 
between  the  total  value  of  all  the  property  and  the  amount 
($62,830.02)  locally  assessed. 

The  report  was  confirmed,  the  coiui;  adjudging  that 
the  property  of  the  oil  company  be  assessed  as  recom- 
mended by  the  referee. 

The  question  in  the  case  seems  to  be  a  simple  one.  It 
is  given  some  complexity  by  the  opinions  of  the  court  on 
the  hearing  and  rehearing,"  which  require  some  reconcilia- 
tion. It  appears  from  the  findings  of  the  referee  that  on 
March  16, 1896,  the  Osage  Nation  of  Indians  in  Oklahoma 
Territory  entered  into  a  contract  with  one  Edwin  B. 
Foster,  by  the  terms  of  which  Foster  had  a  blanket  lease 
upon  the  Osage  Indian  reservation  for  the  sole  purpose 
of  prospecting  and  drilling  wells  and  mining  and  produc- 
ing petroleum  and  natural  gas  only.  The  lease  was  for 
a  term  of  ten  years  and  was  approved  by  the  Secretary 
of  the  Interior.  By  an  act  passed  March  3,  1906,  Con- 
gress extended  the  lease  as  to  680,000  acres  for  ten  years. 
The  lease  has  therefore  expired.  Prior  to  its  extension  in 
1905  the  lease  was  assigned  to  the  oil  company. 

The  oil  company  has  sub-let  to  more  than  one  hundred 
persons  and  corporations  and  the  operations  upon  most 
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of  the  lands  covered  by  the  lease  have  been  and  are  con- 
ducted by  sub-lessees.  A  small  portion,  the  amount  not 
appearing,  is  operated  by  the  company. 

By  the  terms  of  the  lease  as  extended  the  sub-lessees 
are  required  to  pay  a  royalty  of  1/6  of  the  oil  produced 
upon  the  property,  of  which  1/24  goes  to  the  company 
and  3/24  to  the  Indians,  the  pajrments  on  behalf  of  the 
latter  being  made  to  the  Indian  Agency  under  and  by 
virtue  of  the  rules  and  regulations  of  the  Department 
of  the  Interior. 

The  oil  company  has  laid  pipe  lines  upon  the  leased 
lands  for  conveying  natural  gas  and  it  has  been  its  practice 
to  furnish  gas  to  the  sub-lessees  for  use  as  fuel  for  their 
drilling  and  pumping  operations  at  a  flat  rate,  the  amount 
of  which  is  not  disclosed.  The  company  also  furnished 
gas  during  1911  for  domestic  consumption  to  the  residents 
of  Bigheart  and  Avant,  two  small  towns  in  which  it  had 
no  franchise,  in  the  Osage  Nation  adjacent  to  the  pipe 
lines  of  the  company.  It  also  furnished  gas  to  a  local 
corporation  in  the  city  of  Bartlesville,  which  company 
held  a  franchise  for  and  was  engaged  in  the  business  of 
selling  gas  to  the  residents  of  that  city  and  also  to  a  local 
distributing  company  at  the  town  of  Ochelata  for  use  in 
the  business  of  the  latter  company  in  selling  gas  to  the 
inhabitants  of  that  town. 

By  the  terms  of  the  contract  with  the  Osage  Indians  the 
company  was  required  to  furnish  gas  free  to  the  Osage 
citizens  for  use  in  the  public  institutions  of  the  Osages 
under  certain  conditions  named. 

The  oil  company  is  primarily  engaged  in  the  business  of 
oil  production  and  its  operations  in  the  gas  business  are 
conducted  as  an  incident  to  the  development  of  the  oil 
territory  and  the  production  of  oil,  and,  to  some  extent,  as 
a  matter  of  accommodation  to  the  citizens  of  Bigheart  and 
Avant,  and  other  persons  residing  along  the  company's 
pipe  lines. 
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In  1911  the  company  made  a  swom  return  of  $53,835.10 
as  the  actual  cash  value  of  that  part  of  its  property  en- 
gaged in  the  public  service  by  reason  of  the  gas  business 
transacted  by  the  company.  This  valuation  was  raised, 
by  the  Board  of  Equalization  to  $538,350.00.  Certain  of 
the  company's  property  was  retiuned  to  local  assessors 
and  assessed  at  $52,830.02.  All  of  its  property  is  situated 
in  Osage  and  Washington  counties,  Oklahoma,  and  the 
total  value  of  its  stock,  including  all  its  property,  tangible 
and  intangible,  on  February  1,  1911,  was  $500,000. 

The  property  returned  to  the  Board  of  Equalization  and 
to  the  local  assessors  did  not  include  the  lease,  sub-leases, 
contracts  and  franchises  of  the  company,  but  only  its 
physical  property,  it  being  contended  by  the  company  that 
such  lease,  sub-leases,  contracts  and  franchises  were  not 
subject  to  taxation. 

The  total  value  of  the  company's  property  of  every  kind 
located  in  Oklahoma  over  and  above  the  amount  locally 
assessed  was  $447,169.98  on  February  1,  1911. 

The  gas  business  of  the  company  has  not  been  profitable 
but  has  been  and  is  valuable  as  an  adjimct  to  its  oil  opera- 
tions. 

Against  the  confirmation  of  the  report  of  the  referee  the 
coiut  said  that  the  oil  company  made  foiu*  contentions: 
(1)  That  it  was  not  a  public  service  corporation  and  that 
the  Board  of  EquaUzation  was  without  authority  to  assess 
its  property.  (2)  That  its  oil  and  gas  leases  were  not 
property  used  in  any  public  service  rendered  by  it.  (3) 
That  the  leases  were  not  subject  to  taxation  in  the  hands 
of  the  lessee  or  his  assigns.  (4)  That  in  exercising  rights 
under  the  laws  and  by  the  act  of  Congress  extending  the 
lease  the  oil  company  was  a  Federal  agency,  or  exercised  a 
privilege  or  franchise  granted  by  the  Federal  Government, 
and  that  thelease,  therefore,  was  not  subject  to  taxation. 

The  coiut  held,  (1)  that  the  company  was  a  public 
service  corporation;  (2)  that  the  Board  of  Equalization 
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had  the  power  to  assess  to  the  company  other  propoty 
than  that  used  m  connection  with  public  service;  (3)  that 
the  oil  and  gas  lease  was  property  and  must  be  assessed 
in  the  name  of  the  owner  of  the  lease  and  not  in  the  name 
of  the  lessor;  and  (4)  that  by  reason  of  the  act  of  Congress 
of  1905  the  gas,  oil  and  other  minerals  imder  the  lands 
remained  the  property  of  the  Osage  Tribe,  and  that  the 
power  of  Congress  over  the  property  could  not  be  ques- 
tioned. And,  distinguishing  between  the  property  of  a 
Federal  agent  and  the  operations  of  such  agent,  it  was 
held  'Hhat  the  tax  sought  to  be  levied  was  not  invalid 
because  sought  to  be  levied  upon  a  Federal  agency  or 
upon  a  franchise  granted  by  the  Federal  Government;  or 
because  it  interferes  with  the  power  of  Congress  to  regulate 
commerce  between  the  Indian  Tribes." 

On  rehearing  the  coiui;  modified  or  changed  its  view. 
The  changes  and  the  reasons  for  them  are  not  easy  to 
represent.  In  the  first  opinion  the  report  of  the  referee 
was  confirmed  and  it  was  adjudged  "that  the  property  of 
appellant  [oil  company]  be  assessed  as  reconmiended  by 
the  referee  in  his  report."  In  the  second  opinion  the  report 
of  the  referee  is  again  confirmed  and  the  estimate  of  the 
property  of  the  company  at  $500,000  held  to  be  sustained 
by  the  testimony  taken  by  the  referee;  but  the  reason- 
ing of  the  opinions  is  quite  different.  For  a  statement  of 
the  difference  we  may  adopt  for  convenience  that  pf  the 
Attorney  General  of  the  State.  He  says,  "...  the 
essential  difference  between  the  original  opinion  and  the 
opinion  on  rehearing  being  that  in  the  original  opinion  it 
was  held  that  oil  and  gas  leases,  as  such,  constitute  prop- 
erty as  defined  by  the  Constitution  and  statutes  of  the 
State  of  Oklahoma,  and  as  such  was  subject  to  taxation  by 
said  State,  while  the  opinion  on  rehearing  held  that  oil  and 
gas  leases,  as  such,  were  not  defined  as  personal  property 
subject  to  taxation  under  the  statutes  of  Oklahoma,  nor 
by  the  Constitution  of  said  State,  and,  therefore,  couid  not 


Digitized  by 


Google 


INDIAN  OIL  CO.  V.  OKLAHOMA.  529 

240  U.  S.  Opinkm  of  the  Ck>uit. 

be  taxed  as  personal  property;  but  that  under  the  statutes 
the  market  value  of  the  capital  stock  of  said  corporation 
could  be  taken  into  consideration  by  the  State  Board  of 
Equalization  in  assessing  the  properties  of  said  company 
and  could  be  properly  considered  as  an  element  of  value  in 
assessing  said  propertied^  and  that  the  evidence  taken 
before  the  referee  as  to  the  amotmt  of  the  capital  stock  of 
said  company  and  the  market  value  thereof,  together  \yith 
its  tangible  assets,  wad  sufficient  to  sustain  the  assessment 
made  by  the  State  Board  of  Equalisation." 

It  is  clear  that  the  Bo^d  of  Equalisation  and  the  referee 
sustaining  its  action  proceeded  upon  the  consideration  that 
the  leases  constituted  taxable  property  and  the  first 
opinion  of  the  court  confirming  ^e  report  of  the  referee 
had  its  basis  in  the  same  consideration.  That  considera- 
tion was  regarded  as  untenable  in  the  second  opinion  but 
the  court  adhered  to  its  former  condumon,  that  is,  that 
the  report  of  the  referee  should  be  confirmed.  The  Board 
of  Equalization,  the  referee,  and  the  court  in  its  first 
opinion,  regarded  the  leases  as  taxable  entities.  In  the 
second  opinion  it  was  held  that  they  could  not  be  so  re- 
garded under  the  constitution  of  the  State,  but  the  court 
gave  them  effective  representation  in  the  capital  stock  of 
the  company  and  the  latter  then  was  taken  as  evid^ice 
that  the  value  of  the  property  of  the  oil  company  was 
$500,000.  Whether  the  constitution  of  the  State  permits 
this  accommodation  we  are  not  called  upon  to  say.  We 
are  clear  it  cannot  be  permitted  to  relieve  from  the  re- 
straints upon  the  power  of  the  State  to  tax  property  under 
the  protection  of  the  Federal  Government.  That  the 
leases  have  the  immunity  of  such  protection  we  have 
decided. 

In  Choctaw  &  Gu^R.  R.  v.  Harrison,  235  U.  S.  292,  the 
railroad  company  was  the  lessee  of  certain  coal  mines, 
obligating  itself  to  take  out  annually  specified  amounts  of 
coal  and  to  pay  a  stipulated  royalty.   It  proceeded  actively 
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to  develop  the  mineS;  either  directly  or  through  its  agent, 
and  took  therefrom  large  quantities  of  coal  and  fully 
compUed  with  the  obligations  assumed.  The  State  of 
Oklahoma  attempted  to  tax  the  company  under  the  law 
of  the  State  requiring  every  person  engaged  in  the  mining 
or  production  of  coal  to  make  a  report  of  the  kind  and 
amount  produced  to  the  actual  cash  value  thereof,  and  at 
the  same  time  pay  to  the  State  Treasurer  a  gross  revenue 
tax  in  addition  to  the  taxes  levied  upon  an  ad  valorem  basis 
upon  such  mining  property,  equal  to  2%  of  the  gross 
receipts  from  the  total  production.  The  law  was  held  to 
be  invalid  as  attempting  to  tax  an  instrumentality  throu^ 
which  the  United  States  was  performing  its  duty  to  the 
Indians. 

The  appUcation  of  the  case  to  that  at  bar  needs  no 
assisting  comment.  A  tax  upon  the  leases  is  a  tax  upon 
the  power  to  make  them,  and  could  be  used  to  destroy  the 
power  to  make  them.  If  they  cannot  be  taxed  as  entities 
they  cannot  be  taxed  vicariously  by  taxing  the  stock, 
whose  only  value  is  their  value,  or  by  taking  the  stock  as 
an  evidence  or  measure  of  their  value,  rather  than  by 
directly  estimating  them  as  the  Board  of  Equalization  and 
the  referee  did.  The  assessment  by  the  board  was  of  the 
leases  as  objects  of  taxation,  having  no  immunity  under 
Federal  law.  This  was  rex>eated  by  the  referee,  and  he 
made  it  clear  that  the  asseswient  was  so  constituted. 
There  was,  he  reports,  a  local  assessment  by  the  assessors 
of  Osage  and  Washington  counties  of  $52,830.02,  and  that 
the  total  value  of  the  oil  company's  "property  of  every 
kind  located  in  Oklahoma,  over  and  above  the  amount 
locally  assessed,  was  $447,169.98,  on  February  1,  1911," 
and  he  recommended  a  judgment  for  the  latter  amount. 
And,  we  repeat,  there  is  no  doubt  of  what  elements  it  was 
composed.  The  gas  business,  he  reports,  was  not  "of 
itself  profitable"  but  was  "valuable  as  an  adjunct  to  the 
company's  oil  operations."    He  was  explicit  as  to  what 
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the  stock  of  the  company  represented,  saying  that  ''the 
total  value  of  said  company's  stock,  including  all  its 
property,  tangibly  and  intangible,  on  the  first  day  of 
February,  1911,  was  $500,000/'  It  is  manifest,  therefore, 
when  the  court  took  the  stock  as  evidence  of  the  value  of 
the  property  of  the  company  the  court  took  it  as  evidence 
of  the  value  of  the  leases  and  thereby  justified  their  assess- 
ment and  t^txation.  This,  for  the  reasons  we  have  stated, 
was  error. 

It  follows  from  these  views  that  the  assessment  against 
the  oil  company,  so  far  as  it  included  the  leases,  whether  as 
separate  objects  of  taxation  or  as  represented  or  valued 
by  the  stock  qf  the  company,  is  invalid. 

Judgment  reversed  and  case  remanded  for  further  proceed- 
ings not  iruxmsistenl  vrUh  this  opinion. 


ACKERLIND,  ADMINISTRATOR  OF  LIND,  v. 
UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 
No.  203.    Argued  March  15,  1916.~Decided  April  3,  1916. 

Notwithstanding  the  requirements  of  §3744,  Rev.  Stat.,  requiring 
contracts  made  by  the  Secretaries  of  War,  of  the  Navy,  and  of  the 
Interior  to  be  reduced  to  writing  and  signed  by  the  contracting 
parties,  reformation  of  a  contract  so  executed  may  be  required  in  a 
proper  case  as  against  the  United  States,  as  it  may  be  required  not- 
withstanding the  provisions  of  the  Statute  of  Frauds. 

Failure  of  a  contractor  to  read  the  contract  before  executing  the  con- 
tract, the  terms  of  which  he  had  previously  seen  is  not  enough  to 
debar  him  from  seeking  relief  by  having  it  properly  reformed. 

Although  the  Court  of  Clauns  may  not  have  made  findings  in  terms  <rf 
certain  facts  which  it  has  plainly  assumed  in  its  decision  to  be  true, 
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if  they  are  not  controverted,  and  they  do  appear  in  the  ieooxd,  it  is 
not  necessary  to  send  the  case  back  for  further  finding. 

In  this  case,  hdd  that  a  contract  for  deUvery  of  coal  should  be  reformed 
by  striking  out'  a  clause  in  the  printed  form  which  it  had  been 
agreed  should  be,  but  by  mistake  of  a  cleric  had  not  been,  stricken^ 
out  before  execution. 

When  the  Government  guarantees  only  a  certain  depth  of  water  at  an 
unloading  dock,  the  fact  that  one  vessel  of  greater  draft  had  un- 
loaded at  it,  does  not  amoimt  to  proof  that  all  vessels  of  that  draft 
could  do  so,  the  Court  of  Claims  having  stated  that  it  did  not 
find  as  a  fact  there  was  generally  an  available  depth  of  over  twenty 
feet;  and  a  claim  for  demurrage  cannot  be  based  on  failure  to 
unload  vessels  of  greater  draft  than  twenty  feet  <A  water  at  t^ 
dock. 

The  provision  in  the  Philippine  Tariff  Act  of  March  3,  1905,  c.  1408, 
§  15,  33  Stat.  928,  976,  exempting  from  tonnage  dues  vessels  belong- 
ing to,  or  employed  in  the  service  of,  the  United  States,  does  not 
apply  to  vessels  that  are  not  under  the  control  of  the  United  States. 
NewOrleanS'Bdize  S.  S.  Co.  v.  United  States,  239  U.  S.  202. 

The  ground  of  such  exemption  being  to  prevent  interference  with 
agencies  of  the  Government,  it  does  not  apply  to  an  independent 
carrier  who  has  simply  contracted  to  deliver  freight  to  the  Gov- 
*^emmeilt. 

49  Ct.  CI.  035,  reversed  in  part  and  affirmed  in  part. 

The  facts,  which  involve  the  power  of  the  Court  of 
Claims  to  reform  a  contract  with  the  United  States  and 
claims  for  demurrage  arising  under  a  contract  for  deliv^ 
of  coal,  are  stated  in  tl)e  opinion. 

Mr.  George  A.  King,  with  whom  Mr.  William  B.  King 
was  on  the  brief,  for  appellant. 

Mr.  Assistant  Attorney  General  HvsUm  Thompson  tor 
the  United  States: 

The  contract  should  not  be  reformed,  as  the  alleged 
oral  agreement  was  merged  in  the  written  instrument. 

The  reformation  desired  would  make  a  different  con- 
tract from  the  one  executed,  and  hence  is  contrary  to 
§  3744,  Rev.  Stat. 
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The  mistake,  if  any,  lacked  mutuality,  and  for  this 
reason  the  contract  should  not  be  reformed. 

The  Government  is  not  chargeable  with  demurrage 
because  it  guaranteed  only  20  feet  of  water  at  the  wharf. 

The  vessels  employed  being  in  the  service  of  the  ap- 
pellant were  not  exempt  from  tonnage  dues.  Beach  v. 
United  States,  226  U.  S.  243,  260;  Clark  v.  United  States, 
96  U.  S.  639;  Dermott  v.  Janes,  2  Wall.  1,7;  Insurance  Co. 
v.  Mawry,  96  U.  S.  644,  646;  New  Orleans  S.  S.  Co.  y. 
United  States,  239  U.  S.  202;  Opinion  of  the  Comptroller 
of  the  Treasury;  Philippine  Tariff  Act,  33  Stat.  928,  976; 
United  States  v.  N.  Y.  and  Porto  Rico  S.  S.  Co.,  239  U.  S. 
88. 

Mr.  Justice  Holbies  delivered  the  opinion  of  the  court. 

The  main  point  at  issue  in  this  case  is  a  claim  for  the 
reformation  of  a  contract  for  the  transportation  of  coal 
from  certain  ports  in  the  United  States  to  Manila  Bay. 
It  is  demanded  by  the  claimant  upon  the  following  facts. 
The  terms  of  such  contracts  are  settled  by  the  Bureau  of 
Equipment.  A  requisition  embodying  the  transaction  is 
then  sent  to  the  Bureau  of  Supplies  and  Accounts  which 
prepares  a  formal  contract  in  writing  in  accordance  with 
Rev.  Stat.,  §  3744.  This  section  makes  it  the  duty  of  the 
Secretaries  of  War,  of  the  Navy,  and  of  the  Interior  'to 
cause  and  require  every  contract  made  by  them  severally 
on  behalf  of  the  Government,  or  t^  their  officers  under 
them  appointed  to  make  such  contracts,  to  be  reduced  to 
writing,  and  signed  by  the  contracting  parties.'  In  the 
present  case  the  printed  specifications  upon  which  pro- 
posals were  asked  contdned  the  clause  "And  fiu*ther  that 
in  the  event  of  a  cargo  arriving  before  the  preceding  cargo 
is  discharged,  twenty-four  (24)  hours'  notice  of  arrival 
shall  be  given  after  discharge  of  each  cargo  before  lay 
days  conunence  in  case  of  that  next  arriving."    The  con- 
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tractor  objected  to  this  clause  upon  satisfactory  grounds 
and  it  was  agreed  that  it  should  be  omitted.  Through  a 
clerical  inadvertence^  however,  the  clause  was  left  in  the 
requisiticHi  sent  to  the  Biu'eau  of  Supplies  and  Accoimts 
and  the  contract  was  drawn  embodying  it,  and  signed  by 
the  contractor  on  March  2, 1905,  without  careful  reading, 
the  precise  form  having  been  settled  as  we  have  said. 
This  mistake  was  discovered  upon  the  arrival  of  several 
vessels  at  Cavite,  on  June  17,  1905,  the  attention  of  the 
Bureau  of 'Equipment  was  called  to  it,  and  the  Bureau 
of  Supplies  and  Accounts  was  requested  to  make  the 
necessary  change,  on  June  23.  That  Bureau  notified  the 
contractor  that  the  contract  was  amended  by  the  omis- 
sion of  the  clause.  The  Government  refuses  to  recognize 
the  amendment,  the  Court  of  Claims  dismissed  the  claim 
for  reformation,  49  Ct.  Cls.  635,  and  the  claimant  ap- 
pealed to  this  court. 

It  hardly  is  denied  and  cannot  be  denied  successfuUy 
that  in  a  proper  case  reformation  of  a  contract  may  bie 
required  against  the  United  States  notwithstanding  the 
statute  that  we  have  quoted,  as  it  may  be  required  not- 
withstanding the  provisions  of  the  Statute  of  Frauds. 
Cramp  v.  UnUedL  States,  239  U.  S.  221,  230.  It  is  the 
contract  that  has  been  made  through  the  agent  authorized 
to  make  it  that  is  to  be  reduced  to  writing  and  if  a  clerk 
or  some  other  agent  makes  a  mistake  we  perceive  no  rea- 
son why  the  writing  should  not  be  made  to  conform  to 
the  fact.  The  contract  is  not  unlawful  in  the  preliminary 
stage,  or  even  void  in  a  strict  sense,  but  simply  not  to  be 
enforced  against  the  United  States.  United  States  v. 
N.  Y.  &  Porto  Rico  S.  S.  Co.,  239  U.  S.  88.  The  contract 
is  made'  with  the  principal  and  the  several  steps  are  to 
be  r^arded  as  if  they  all  had  been  taken  by  him.  Here 
the  United  States  made  the  contract  by  the  Bureau  of 
Equipment  and  by  its  mouth  requested  the  Bureau  of 
Supplies  and  Accounts  to  put  it  on  paper  and  sign  it« 
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What  the  Bureau  of  Supplies  and  Accounts  understood  is 
immaterial,  it  simply  followed  the  requisition  of  the 
Bureau  of  Equipment.  There  was  a  mistake  made  by  a 
clerk  in  not  striking  out  a  printed  clause  from  that  requi- 
sition. It  is  as  if  a  principal  after  making  the  agreement 
had  taken  a  printed  form  and  forgotten  to  draw  his  pen 
through  the  words.  The  failure  of  the  contractor  to 
read  before  signing  an  instrument  the  terms  of  which  he 
had  seen  in  print  is  not  enough  to  debar  him  from  seeking 
relief.    Equitable  Safety  Ins.  Co.  v.  Heame,  20  Wall.  494. 

The  only  ground  for  hesitation  is  the  purely  technical 
one  that  the  Court  of  Claims,  acting  before  the  decision 
of  Cramp  v.  United  States,  239  U.  S.  221, 232,  and  probably 
uncertain  whether  to  send  up  facts  or  evidence,  has  not 
found  in  terms  certain  of  the  facts  that  we  have  stated. 
It  has  found  that  the  Acting  Chief  of  the  Bureau  of 
Equipment  wrote  an  official  letter  stating  them,  and  it 
has  assumed  them  to  be  true  in  the  decision  that  it  de- 
livered. We  understand  that  they  are  not  controverted 
if  material,  and  therefore  think  it  unnecessary  to  send 
the  case  back  for  fiu*ther  findings.  The  decree  of  the 
Court  of  Claims  upon  this  part  of  the  case  will  be  re- 
versed. 

The  next  question  that  arises  concerns  the  amount  of 
demurrage  to  be  allowed  under  the  contract  as  reformed. 
Undisputed  terms  of  the  instrument  were:  "6.  The 
Government  guarantees  but  twenty  (20)  feet  of  water  at 
coaling  wharf,  Sangley  Point.  7.  Cargo  to  be  discharged 
at  the  rate  of  four  hundred  (400)  tons  per  day  for  such 
part  of  cargo  as  may  be  necessary  to  discharge  in  the  bay 
to  enable  a  vessel  of  tleep  draft  to  go  to  the  wharf,  and  six 
hundred  (600)  tons  per  day  at  wharf,  Sundays  and  legal 
holidays  excepted  in  each  instance,  or  the  Government 
pajrs  demurrage  at  the  rate  of  eight  (8)  cents  per  ton  per 
day  on  the  net  registered  tonnage  of  the  vessel  for  any 
detention  caused  by  the  Government  (through  fault  of 
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its  own)  not  discharging  at  the  above-named  rates,  it 
being  understood  that  twenty-four  (24)  hours'  notice  of 
arrival  of  each  cargo  under  this  charter  shall  be  given  the 
commandant  before  lay  dajrs  commence."  (Then  fol- 
lowed the  clause  stricken  out  by  reformation.)  "13. 
While  an  average  daily  discharge  of  four  hundred  (400) 
tons  in  the  stream  and  six  hundred  (600)  tons  at  the 
wharf  is  guaranteed,  the  commandant  will  be  instructed  to 
discharge  the  cargo  as  expeditiously  as  practicable  with  a 
view  of  exceeding  these  rates  without  working  overtime." 
It  is  found  that  one  vessel  went  to  the  wharf  drawing 
twenty-two  feet  and  six  inches,  and  it  is  argued  that  if 
one  could  another  could,  and  that  imder  paragraph  13 
just  quoted,  the  other  vessels  should  have  been  docked 
at  that  draft  and  thus  have  been  enabled  to  deliver  200 
tons  more  a  day — that  being  the  difference  between  wharf 
and  stream.  If  the  argument  is  correct  it  would  give  the 
claimant  $2,217.44  demurrage  under  the  contract  as  re- 
formed.. But  as  to  this  it  is  enough  to  say  that  the  Ck>urt 
of  Claims  stated  that  it  did  not  find  the  fact  of  generally 
available  depth  of  over  twenty  feet,  and  therefore  it 
stands  unproved  in  this  court. 

The  only  other  point  argued  is  that  the  vessels  concerned 
should  not  have  been  required  to  pay  tonnage  dues  be- 
cause the  Philippine  Tarifif  Act  of  March  3,  1906,  c,  1408, 
§  15,  33  Stat.  928,  976,  exempts  from  them  ''a  vessel  be- 
longing to  or  employed  in  the  service  of  the  Government  of 
the  United  States."  But  it  is  a  sufficient  answer  that  the 
words  do  not  mean  every  vessel  that  carries  a  ton  or  a 
cargo  of  coal  for  the  Government  but  only  one  that  is 
under  the  control  of  the  United  States  as  explained  in 
New  Orleans-Belize  S.  S.  Co.  v.  United  StaleSy  239  U.  S. 
202,  206.  The  groimd  of  the  exemption  is  to  prevent 
interiference  with  Govemment^agencies.  But  an  independ- 
ent carrier,  such  as  the  contractor  was  in  this  case,  is  not 
such  an  agency,  and  is  not  employed  in  the  service  of  the 
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Government  within  the  meaning  of  the  law.  See  Baltir 
mare  Shipbuilding  Co.  v.  BaUimare,  195  U.  S.  375,  382. 
Upon  the  last  two  points  the  judgment  of  the  Court  of 
Claims  is  aflSrmed. 

Judgment  reversed. 

Mb.  Justice  McRetnolds  took  no  part  in  the  consider- 
ation and  decision  of  .this  case. 


FARNHAM  v.  UNITED  STATES.  - 

APPEAL  FROM  THE  COUBT  OF  CLAIMS. 
No.  107.    Argued  March  2,  1916.— Decided  April  3,  1916. 

Where  the  o£5oer8  of  the  United  States  charged  with  the  matter  have 
refused  the  offer  oi  a  patentee  for  the  use  of  his  invention,  and  have 
declined  to  use  it,  and,  proceeding  independently,  make  and  use  ar- 
ticles designed  by  themselves,  which  the  patentee  claims  embody  his 
invention,  there  is  no  implied  contract  on  the  part  of  the  Govern- 
ment to  pay  for  the  use  of  the  invention;  in  the  absence  of  such 
contract  the  Court  of  Claims  could  not  take  cognizance  of  the  claim 
of  an  inventor  for  infringement  of  his  patent  prior  to  the  passage  of 
the  act  of  June  25,  1910. 

While  the  petitions  in  this  case  must  be  dismissed  because  the  claims 
are  based  on  an  implied  contract  which  has  not  been  proved,  the 
judgment  of  dismissal  should  be  without  prejudice  to  claimant's 
right  to  present  his  claim  for  infringement  of  his  patent  under  the 
Act  of  June  25, 1910,  c.  423,  36  Stat.  851. 

^  Ct.  CI.  19,  affirmed. 

The  facts,  which  involve  a  claim  against  the  United 
States  for  infringement  of  patent  rights  in  connection 
with  postage  stamp-holders,  are  stated  in  the  opinion. 
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Mr.  George  W.  Ramsey  and  Mr.  Hasea  B.  MauUon  for 
appellant. 

Mr.  Assistant  Attorney  General  Huston  Thompson  for 
the  United  States. 

Mr.  Justice  Hughbs  delivered  the  opinion  of  the  court. 

The  claimant,  in  the  year  1906,  brought  his  petition* 
to  recover  upon  the  basis  of  an  implied  contract  for  the 
alleged  use  by  the  Government  of  his  patented  invention, 
consisting  of  a  stamp-holder.  The  claim  was  for  profits 
alleged  to  have  been  made  between  April  1*6,  1900,  and 
June  30,  1905.  Another  petition  was  filed,  in  1911,  upon 
the  same  basis,  to  recover  profits  for  the  period  between 
June  30, 1905,  and  June  30,  1910.  Motion  to  consolidate 
the  two  suits,  as  involving  the  same  issues,  was  granted. 
Upon  hearing,  the  court  made  findings  of  fact  and  held 
that  the  plaintiff  was  not  entitled  to  recover.  49  Ct.  Cls.  19. 

The  court  found  that,  under  date  of  January  4,  1898, 
Letters  Patent  No.  596,656  had  been  issued  to  the  claim- 
ant for  improvement  in  stamp-holders.  Models  of  the 
proposed  statiip  book  and  an  explanatory  pamphlet  were 
sjubmitted  to  the  Third  Assistant  Postmaster-General 
with  the  suggestion  that  the  Post  Office  Department 
should  adopt  this  method  of  handling  and  selling  stamps* 
That  oMcer,  on  June  17,  1898,  returned  the  books  to  th^ 
claimant,  sajdng:  ''The  Department  does  not  deem  it 
expedient  to  sell  stamps  in  this  way."  ^he  claimant  on 
July  14, 1898,  replied,  stating  that  the  descriptive  pamph- 
let and  the  model  stamp  books  formerly  transmitted  did 
not  fully  show  the  invention  and  that  he  requested  a  per- 
sonal interview.  Two  days  later  the  Government  re- 
sponded as  follows:  ''Your  plan  for  booking  and  sdling 
stamps  is  well  understood;  your  explanation  of  it  could  not 
be  clearer;  but,  as  stated  in  a  former  letter  to  you,  the 
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Department  does  not  wish  to  adopt  it/'  In  June,  1899, 
the  adoption  of  the  claimant's  device  was  again  suggested 
to  the  Post  Office  Department,  and  the  Department 
replied  that  it  adhered  to  its  former  decision.    On  July  1, 

1899,  Edwin  C.  Madden  was  appointed  Third  Assistant 
Postmaster  General  and  he  held  office  until  March,  1907. 
Soon  after  his  appointment  he  took  under  consideration 
the  manufacture  and  sale  of  postage  stamp  books.  He 
designed,  without  actual  knowledge  of  the  existence  of  the 
claimant's  patent  or  of  the  correspondence  with  the  De- 
partment relating  to  it,  the  stamp  book  now  in  depart- 
mental use.  This  stamp  book  was  transmitted  by  Mr. 
Madden  to  the  Bureau  of  Printing  and  Engraving  with  an 
inquiry  as  to  the  possibility  of  its  manufactiu^,  the  details 
of  manufacture  being  left  to  that  Biu*eau.  It  prepared 
plans  accordingly.  After  the  public  announcement  that 
the  Department  would  begin  the  public  sale  of  two-cent 
stanips  in  book  form,  Mr.  Madden  learned  for  the  first 
time  that  it  was  claimed  that  there  were  letters  patent 
covering  the  proposed  stamp  book,  and  before  issuing 
tiie  same  to  the  public  he  requested  the  Assistant  Attorney 
General  for  the  Department  to  examine  all  such  claims, 
and  letters  patent,  and  to  advise  him  whether  his  book 
would  constitute  an  infringement.  The  Assistant  At- 
torney General  advised  him  to  proceed  with  the  public 
sale  as  contemplated;  that  the  stamp  book  to  be  issued 
was  not  covered  by  any  previous  patents.  Both  he  and 
Mr.  Madden  examined  the  patents  of  the  claimant,  and 
Mr.  Madden  also  examined  the  correspondence  on  file. 
From  the  beginniiig  the  latter  insisted  that  the  invention 
of  the  stamp  book  issued  by  the  Department  was  his  own, 
being  independent  of  the  claimant's  patent.    In  March, 

1900,  the  Third  Assistant  Postmaster  General  addressed 
a  letter  to  the  claimant's  attorney  expressly  asserting 
that  the  Department's  stamp  book  was  not  an  infringe- 
ment.   It  was  in  these  circumstances  that  the  Govern- 
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moit  commenced  the  manufacture  of  its  stamp  books 
on  March  26, 1900. 

It  is  apparent  that  these  facts  furnished  no  basis  for  a 
finding  of  implied  contract  on  the  part  (d  the  Government 
to  pay  for  the  use  of  the  invention, — ^the  only  ground  upon 
which  the  petitions  were  cognizable  in  the  Court  of  Claims. 
SchilUnger  v.  United  States,  155  U.  S.  163,  170;  United 
States  V.  Berdan  Arms  Co.,  156  U,  S-  552,  556;  Russell  v. 
United  States,  182  U.  S.  516,  530;  Crazier  v.  Krupp,  224 
U.  S.  290,  303,  304;  United  States  v-  SoeOti  Ananyme  &c., 
224  U.  S.  309, 311.  In  this  view,  the  consolidated  petition 
was  properly  dismissed  and  it  is  unnecessary  to  consider 
the  questions  which  have  been  argued  with  respect  to 
actual  use  and  the  validity  of  the  claimant's  patent.  The 
second  petition  related  to  a  period  extending  to  June  30, 
1910,  thus  embracing  five  days  after  the  approval  of  the 
Act  of  June  25,  1910,  c'  423,  36  Stat.  851,  permitting  the 
recovery  from  the  Government  of  reasonable  compensa- 
tion in  cases  of  infringement.  Crazier  v.  Krupp,  supra. 
This  petition,  however,  like  the  first,  did  not  purport 
to  present  a  ci^  within  this  Act,  but  was  rested  solely 
upon  implied  contract.  The  judgment,  however,  should 
be  without  prejudice  to  the  presentation  of  any  claim  the 
petitioner  may  have  under  the  statute;  and  with  this 
modification  the  judgment  is  aflBrmed. 

It  is  so  ordered. 

Mr.  Justice  McReynoldb  took  no  part  in  the  consider- 
ation and  decision  of  this  case. 
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JONES  NATIONAL  BANK  v.  YATES. 

BANK  OF  STAPLEHURST  v.  SAME. 

UTICA  BANK  v.  SAME. 

BAILEY  V.  SAME. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
NEBRASKA. 

No6.  163,  164,  165,  166.  Aigued  April  6,  1915.  Restored  to  docket  for 
reargument  June  21,  1015.  Reargued  January  12,  13,  1916. — Decided 
April  3,  1916. 

Although  plaintiff's  petition  does  not  refer  in  terms  to  a  Federal 
statute  which  determines  defendant's  liability,  if  it  appears  that  the 
case  made  is  essentially  one  governed  by  that  statute,  the  action 
inherently  involves  the  Federal  question  of  liability  under  the 
statute. 

Even  though  the  defendant  in  such  a  case  may  have  averred  in  his 
answer  that  his  liability,  if  any,  must  be  determined  under  that 
statute,  that  assertion  is  simply  a  contention  as  to  essential  elements 
of  the  plaintiff's  claim,  and  where  the  State  court  has  denied  liability 
under  the  Federal  statute  this  court  has  jurisdiction  to  review  the 
judgment  of  the  state  court  under  §  237,  Jud.  Code. 

Under  the  local  practice  in  Nebraska,  where  trial  by  jury  is  waived  in 
an  action  at  law,  the  findings  made  by  the  trial  court  have  the 
same  force  and  effect  as  the  verdict  of  a  jury,  and  the  hearing  in  the 
Supreme  Court  is  not  a  trial  de  novo;  and  where  the  judgment  of 
that  court,  revferdng  a  judgment  of  the  trial  court  in  favor  of 
the  plaintiff,  is  upon  the  ground  that  the  plaintiff's  case  is  legally 
insufficient  under  the  Federal  statute,  the  questions  in  this  court  are 
whether  the  findings  of  the  trial  court  were  supported  by  substantial 
evidence  and  justified  recovery  under  the  Federal  statute. 

The  trial  court,  having  found  that  defendants  had  knowingly  made 
false  statements  as  to  the  condition  of  a  national  bank  of  which 
they  were  directors,and  that  plaintiffs  were  entitled  to  recover  from 
defendants  their  losses  by  reason  of  their  reliance  thereon,  this 
court  reverses  the  Supreme  Court  of  the  State  and  affirms  the  judg- 
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ment  of  the  trial  court;  and  hdd,  that  plaintiffs,  as  creditors  of  a  na- 
tional bank,  may  recover  frpm  those  directors  who  knowingly  made 
statements  required  by  the  National  Bank* Act  that  were  false  or  who 
knowingly  permitted,  assented  to  and  allowed  the  same  to  be  made . 
and  published;  and  also  held  that  in  this  case  the  findings  of  the  trial 
court  as  to  the  condition  of  the  bank  and  the  knowledge  by  the 
defendant  directors  of  the  falsity  ot  the  statements  made  and  pub- 
lished under  the  Federal  statute,  and  the  reliance  thereon  by  the 
plaintiffs,  were  supported  by  substantial  evidence. 
93  Nebraska,  121,  reversed. 

The  facts,  which  involve  the  right  of  creditors  of  a 
national  bank  to  recover  their  loss  from  the  directors  of 
the  bank,  are  stated  in  the  opinion. 

Mr.  J.  J.  Thomas,  with  whom  Mr.  L.  C.  Burr  and 
Mr.  A.  B.  Hayes  were  on  the  brief  for  plaintiffs  in  error. 

Mr.  HaUeck  F.  Rose  and  Mr.  Frank  E.  Bishop,  with 
whom  Mr.  Frank  M.  Hall,  Mr.  Joseph  F.  Stout  and  Mr. 
Arthur  R.  Wells  were  on  the  brief,  for  defendants  in  error: 

The  findings  of  the  state  court  are  not  subject  to  review 
in  this  court.  Dower  v.  Richards,  151  U.  S.  668;  Miedreich 
V.  Lauenstein,  232  U.  S.  236. 

The  printed  bill  of  exceptions  does  not  contain  all  of 
the  evidence  and  caimot  be  reexamined  to  change  the 
findings  of  fact.  Yates  v.  Jones  National  Bank,  206  U.  S. 
158;  Kansas  City  R.  R.  v.  Albers  Co.,  223  U.  S.  673; 
Creswell  v.  Knights,  225  U.  S.  246;  So.  Pac.  Co.  v.  Schuyler, 
227  U.  S.  601;  Carlson  v.  Curtiss,  234  U.  S.  103;  United 
States  V.  Copper  Co.,  185  U.  S.  495;  Kinney  v.  United 
States  Co.,  222  U.  S.  283;  Grand  Trunk  Ry.  v.  Cummings, 
106  U.  S.  283. 

The  judgment  of  the  state  Supreme  Court  upon  the 
vote  of  the  four  judges  does  not  deny  the  plaintiffs  any 
Federal  right  and  the  motion  for  rehearing  with  only 
three  judges  in  its  favor  must  fail  for  lack  of  majority  of 
the  court  and  is  not  reviewable  in  this  court.    Shumway 
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V.  State,  82  Nebraska,  152;  Consolidated  Co.  v.  Norfolk, 
228  U.  S.  230;  Iowa  Cmbral  R.  R.  v.  Iowa,  160  U.  S.  389; 
West  V.  Louisiana,  194  U.  S.  258;  King  v.  West  Virginia, 
216  U.  S.  92;  Carmicfiael  v.  Eberle,  177  U.  S.  63. 

The  petitions  do  not  state  a  cause  of  action  against  the 
defendants.    Yates  v.  Jones  National  Bank,  206  U.  S.  158. 

Revised  Stat.,  §  5239,  requires  a  knowing  violation  of 
its  provision  in  order  to  establish  liability.  McDonald  v. 
WiUiams,  174  U.  S.  397;  Potter  v.  HiU,  155  Missouri,  232; 
Utely  V.  Hill,  155  Missouri,  232;  Mason  v.  Moore,  79 
N.  E.  Rep.  932;  Spurr  v.  United  States,  161  U.  S.  728; 
Rosen  v.  United  States,  161  U.  S.  29;  South  Company  v. 
Silva,  125.U.  S.  247;  Thomas  v.  Taylor,  224  U.  S.  73. 

The  directors  of  a  national  bank  are  not  obliged  to 
manage  or  to  adnunister  its  afifairs,  and  are  not  responsible 
for  the  acts  of  its  officera  and  agents  which  they  did  not 
knowingly  participate  in  or  assent  to.  Briggsv.Spaulding, 
141  U.  S.  at  162. 

The  director  does  not  attest  the  official  report  at  his 
risk  of  its  being  false.  He  is  not  responsible  without 
knowledge  of  its  falsity.  Yates  v.  Jones  Bank,  206  U.  S. 
179;  Briggs  v.  Spaulding,  141  U.  S.  147. 

The  Nebraska  Supreme  Court  correctly  understood  and 
applied  the  rule  of  Uability  of  directors  derived  from  the 
National  Bank  Act  to  the  evidence.  Yates  v.  Jones  Bank, 
93  Nebraska,  121. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the  court. 

The  Capital  National  Bank  of  Lincoln,  Nebraska,  sus- 
pended payment  on  January  21,  1893.  The  plaintiffs  in 
error  were  unpaid  depositors  and  brought  these  actions 
against  directors  of  the  bank  to  recover  damages  at- 
tributed to  false  representations  of  the  bank's  condition. 
With  their  denials  of  breach  of  duty,  the  defendants 
averred  that  their  liability,  if  any,  was  to  be  determined 
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by  the  provisions  of  the  National  Bank  Act.  Judgment 
in  favor  of  the  plaintiffs,  upon  the  verdict  of  a  jury,  was 
affirmed  by  the  Supreme  Court  of  the  State.  Yates  v. 
Jones  National  Bank,  74  Nebraska,  734.  It  was  held 
that  the  actions  were  for  deceit,  at  common  law,  and  the 
judgments  were  sustained  upon  that  ground.  Upon  writ 
of  error  the  judgments  were  reversed.  206  U.  S.  158, 181. 
It  was  the  view  of  the  court,  even  if  it  were  conceded  "that 
there  was  some  evidence  tending  to  show  the  making  of 
alleged  written  representations  otii^  than  those  con- 
tained in  the  official  reports  made  by  the  association  to 
the  Comptroller  of  the  Currency,  and  published  in  con* 
fonnity  to  the  National  Bank  Act,  that  such  latter  state- 
ments were  coimted  upon  in  the  amended  petition  and 
were^  if  not  exclusively,  certainly  principally,  the  grounds 
of  the  alleged  false  representations  covered  by  the  proof." 
Id.y  p.  171.  It  was  therefore  concluded  that  the  recovery 
had  been  based  upon  conduct  of  the  defendants  in  the 
discharge  of  duties  imposed  by  the  Federal  statute;  that, 
with  respect  to  such  conduct,  the  statute  (Rev.  Stat., 
§  5239)  furnished  an  exclusive  test  of  liability;  and  that 
this  test  had  not  been  applied.  It  was  held  that  respon- 
sibility, by  the  terms  of  the  statute,  arose  from  its  viola- 
tion 'knowingly'  and  hence  that  'something  more  than 
negligence  is  required,  that  is,  that  the  violation  must  in 
effect  be  intentional.'    /d.,  pp.  179,  180. 

Upon  remand,  the  petitions  were  amended  but  there 
was  .no  material  change  in  the  nature  of  the  causes  of 
action.  By  agreement,  the  several  cases  were  tried  to- 
gether; and  trial  was  had  by  the  court  without  a  jury. 
Official  reports,  as  published,  of  the  condition  of  the  bank 
were  introduced  in  evidence.  Two  of  these  (of  Decem- 
ber 28, 1886,  and  December  9,  1892)  had  been  annexed  to 
the  petition,  and  the  allegations  were  broad  enough  to 
embrace  others.  It  appeared  that  the  officialreports  of 
December  28,  1886,  December  12,  1888,  September  30, 
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1889,  July  9,  1891,  December  2,  1891,  and  December  9, 
1892,  had  heeaa  attested  by  the  defendant  Yates;  those  of 
September  25,  1891,  and  September  30,  1892,  by  Ellis  P. 
Hamer,  the  intestate  of  the  defendant,  Louisa  Hamer;  and 
those  of  December  28,  1886,  August  1,  1887,  October  2, 

1890,  December  19,  1890,  and  July  9,  1891,  by  the  d^ 
fendant,  David  E.  Thompson.  Each  of  these  statements 
showed  the  capital  stock  intactrand  also  surplus  and  un- 
divided profits. 

On  bdialf  of  the  defendants,  Yates  and  Hamer,  the  fol- 
lowing special  findings  among  others  were  requested: 

''III.  That  neither  the  defendant  Charles  E.  Yates  nor 
Ellis  P.  Hamer,  the  deceased,  knowingly  violated  or 
knowingly  pennitted  any  of  the  officers,  agents  or  servants 
of  the  Capital  National  Bank  to  violate  any  of  the  provi- 
sions of  the  national  banking  act  under  which  said  Bank 
operated. 

"IV.  That  neither  the  defendant  Charles  E.  Yates  nor 
the  deceased,  Ellis  P.  Hamer,  knowingly  participated  in 
or  assented  to  any  violatioa  of  any  of  the  provisions  of 
said  national  banking  act  by  any  of  the  officers,  agents  or 
servants  of  said  Capital  National  Bank. 

"IX.  That  the  defendant  Charles  E.  Yates,  in  attesting 
said  reports  of  date  December  28,  1886,  and  December  9, 
1892,  did  not  with  actual  knowledge  thereof  or  int^i- 
tionally,  make  an  untrue  statement  or  representation  of 
the  assets  or  liabilities  of  said  Capital  National  Bank,  nor 
of  any  of  the  items  of  either  its  assets  or  liabilities. 

"X.  That  neither  the  defendant  Charles  E.  Yates  nor 
the  deceased  Ellis  P.  Hamer,  with  actual  knowledge  or 
intentionally  made  any  untrue  statement  or  representation 
of  any  or  all  of  the  assets  of  the  Capital  National  Bank  in 
any  or  all  of  the  statements  or  reports  made  to  the  Comp- 
troller of  the  Currency  and  published  by  said  Bank  as 
required  by  the  national  banking  act,  which  reports  are 
shown  in  the  testimony  ih  this  case.'' 
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The  trial  court  found  '' against  each  of  the  defendants 
and  in  favor  of  the  plaintiff '^  respecting  the  third  and 
fourth  requests.  On  the  ninth  request,  the  court  answered 
''in  the  n^ative"  as  to  the  report  of  December  28,  1886, 
and  ''in  the  afiBrmative"  as  to  the  report  of  December  9, 
1892;  and  on  the  tenth  request,  the  court  found  "in  the 
afiSrmative."  These  rulings  'in  the  aflirmative'  were 
taken  to  be  findings  against  these  defendants,  each  of 
whom  at  once  (on  a  motion  to  set  aside  the  findings  and  for 
a  new  trial)  filed  exceptions, — the  defendant  Yates  stating 
that  the  court  "erred  in  finding  against  def^idant  on  the 
ninth  request  as  to  report  Dec.  9, 1892,"  and  each  of  the 
defendants,  Yates  and  Hamer,  stating  that  the  court 
"erred  in  finding  against  defendant  on  the  tenth  request." 

Among  the  requests  for  findings  submitted  by  the 
defendant  Thompson  were  the  following: 

"4.  Whether  this  defendant  at  any  time  prior  to  its 
failure  or  suspension  had  actual  personal  knowledge  that 
any  of  the  official  statements  made  by  the  Capital  Na- 
tional Bank  to  the  Comptroller  of  the  Currency  and 
referred  to  in  the  petition  or  the  evidence  were  in  any 
material  respect  false  and  untrue. 

"5.  Whether  this  defendant  in  fact  participated  in  any 
of  the  official  reports  made  by  the  Capital  National  Bank 
to  the  Comptroller  of  the  Currency  other  than  the  five 
several  reports  dated  respectively,  December  28,  1886, 
August  1, 1887,  October  2,  1890,  and  December  19,  1890, 
and  July  9,  1891. 

"6.  Whether  in  attesting  such  of  the  official  reports  of 
the  Capital  National  Bank  to  the  Comptrdler  of  the 
Currency  as  are  shown  to  have  been  attested  by  him,  the 
defendant  acted  in  good  faith. 

"7.  Whether  in  attesting  such  of  the  official  reports  of 
the  Capital  National  Bank  to  the  Comptroller  of  the 
Currency  as  are  shown  to  have  been  attested  by  him,  the 
defendant  acted  fraudul^itly  and  with  actual  personal 
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knowledge  that  such  reports  or  any  one  of  them  were  in 
any  material  respect  false  and  mitrue." 

As  to  the  fourth  request,  the  trial  court  found  ''in  the 
affirmative/'  and  the  defendant  Thompson  filed  his  objec- 
tion that  the  finding  was  ''not  sustained  by  sufficient 
evidence '^  and  was  "not  consistent  with  the  findings  made 
in  response  to  the  sixth  and  seventh  requests."  As  to  the 
fifth  request  the  trial  court  fotind  "that  the  defendant 
attested  only  five  reports  mentioned  in  said  request/'  As 
to  the  sixth  and  seventh  requests,  it  was  foimd: 

"Respecting  the  sixth  and  seventh  requests  of  the 
defendant  the  Court  finds  that  the  defendant  had  no 
actual  personal  knowledge  of  the  truth  or  falsity  of  the 
reports  made  to  the  Comptroller,  attested  by  him,  but  in 
attesting  such  reports  the  Court  finds  that  the  defendant 
relied  upon  the  statements  made  to  him  by  the  president 
and  ca^er  of  the  bank,  and  without  any  investigation, 
and  tliat  at  the  time  of  attesting  such  statements  the 
defendant  knew  that  he  had  no  personal  knowledge  of  the 
truth  or  falsity  of  such  repcMl;s  and  that  the  same  were 
attested  recklessly  and  without  performing  his  duties  as  a 
director  to  ascertain  the  truth  or  falsity  of  such  reports 
before  the  same  were  attested  by  him,  and  in  this  respect 
the  Court  finds  that  the  same  were  not  made  in  good 
faith/' 

The  trial  court  upon  its  own  motion  found  in  each  case, 
as  to  ^11  the  defendants,  as  follows: 

"The  Capital  National  Bank,  at  the  time  it  assumed 
that  name  and  at  the  time  it  increased  its  capital  stock  to 
|300,0«30  had  sustained  losses  greatly  in  excess  of  its  pur- 
ported capital  stock,  and  that  it  never,  in  fact,  had  any 
capital  stock,  imdiyided  profits,  or  surplus  and  that  it  was 
at  all  times  insolvent  and  so  continued  up  to  the  time  it 
ceased  to  do  business,  on  January  21, 1893,  at  which  time 
its  liabilities  exceeded  its  assets  by  more  than  a  miUion 
dollars. 
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"The  Court  finds  that  from  and  after  September,  1891, 
the  said  Ellis  P.  Hamer,  and  the  defendants  Yates  and 
Thompson,  and  each  of  them  had  knowledge  and  knew 
that  the  statements,  advertisements  and  representations 
of  the  bank's  financial  condition  and  capital  stock,  both 
oflficial  and  unoflficial  and  voluntary  shown  by  the  evidence 
were  being  published  in  the  newspapers  and  sent  to  the 
plaintiff,  by  the  officers  of  the  bank,  as  alleged  in  the 
amended  petition  and  that  they  contained  the  names  of 
all  the  directors  including  said  Ellis  P..  Hamer,  and  the 
defendants  Yates  and  Thompson,  and  purported  to  be 
made  and  published  imder  and  by  their  authority,  in  their 
names  and  with  their  sanction  and  consent. 

"The  Court  further  finds  that  the  said  Ellis  P.  Hamer, 
and  the  defendants,  Yates  and  Thompson,  and  each  of 
them,  from  and  after  September,  1891,  had  knowledge  and 
knew  said  statements,  representations  and  advertisements 
aforesaid,  contained  material  false  representations  of  the 
financial  condition  of  said  bank,  and  were  in  fact  false  and 
untrue,  as  in  plaintiff's  amended  petition  alleged,  and  with 
knowledge  of  all  of  the  matters  and  facts  aforesaid  they 
and  each  of  them,  knowingly  permitted,  assented  to  and 
allowed  the  same  to  be  made,  published,  advertised,  and 
sent  to  plaintiff,  as  aforesaid  as  in  the  amended  petition 
alleged.  That  said  statements  and  advertisements  afore- 
said showed  and  represented  the  bank  to  be  in  a  sound, 
solvent  and  prosperous  financial  condition  when  in  fact 
it  was  at  all  times  wholly  insolvent  and  imable  to  pay  its 
liabilities." 

It  was  further  found  "that  the  allegations  of  plaintiff's 
amended  petition  are  true."  The  trial  court,  as  to  each  of 
the  defendants,  also  set  forth  its  conclusion  that  the 
plaintiffs  were  entitled  to  recover  "in  an  action  of  deceit 
under  the  principles  of  the  common  law  exclusive  of  the 
requirements  of  the  national  banking  act,"  and  fixed  the 
damages  sustained.    Motion  for  a  new  trial  was  denied. 
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Upon  appeal,  the  judgments  in  the  several  cases  were 
reversed  by  the  Supreme  Court  of  the  State,  and  the  ac- 
tions were  dismissed.  93  Nebraska,  121.  The  appeals 
were  heard  by  six  judges/  two  of  whom  dissented  from  the 
conclusion  reached.  Three  judges  concurred  in  one 
opinion  (delivered  by  Hamer,  J.),  taking  the  view  that 
the  amended  petitions  contained  ''no  material  additional 
statement  of  facts,"  that  they  'Still  charge  the  defendants 
with  making  false  statem^its  to  the  Comptroller  of  the 
Currency  as  to  the  condition  of  the  Capital  National 
Bank,  and  this  is  the  main  foundation  or  basis  for  re- 
covery,''  and  that  the  plaintiffs  "having  failed  to  allege 
and  prove  that  the  defendants  personally  knew  of,  or  per- 
sonally participated  in,  the  acts  of  the  officers  of  the  bank 
of  which  they  now  complain,"  were  not  entitled  to  recover 
under  the  decision  of  this  court  as  to  the  nile  of  liability 
established  by  the  Federal  Act.  Id.,  pp.  123,  130.  The 
remaining  judge  (Letton,  J.),  iidiose  concurrence  was 
essential  to  the  reversal,  stated  his  views  in  a  separate 
opinion.  After  pointing  out  that  the  issues  were  the  same 
as  when  the  case  was  presented  to  this  court  on  the  former 
writ  of  error,  and  that  this  court  had  held  that  a  Federal 
question  was  involved,  he  said: 

"I  agree  with  the  former  judgment  of  this  court  and 
that  of  the  several  inferior  federal  tribunals  bef(H^  which 
the  question  was  presented  that  the  petitions  state  a  cause 
of  action  at  common  law  for  deceit,  but  think  this  court  is 
bound  by  the  opinion  of  the  Supreme  Court  of  the  United 
States.  I  am  also  inclined  to  the  view  that  the  evidence 
would  support  a  judgment  upon  such  a  theory  of  the  case. 
The  hrdings  of  the  district  court  are  to  that  effect.  I  am 
not  satisfied  they  are  unsustained  by  the  evidence.  The 
presumption  is  that  they  are  so  sustained;  but  I  have  not 
examined  the  evidence  so  critically  as  would  be  necessary 
to  determine  this,  for  the  reason  that,  under  the  holding 
of  the  Supreme  Court  of  the  United  States  as  to  the  meas- 
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ure  of  duty  and  of  liability  of  directors  under  the  banking 
laws  of  the  United  States,  I  think  a  case  has  not  been 
made.  For  that  reason  alone,  I  concur  in  the  conclusion." 
Id.,  p.  131. 

The  appellees  moved  for  a  rehearing  contending,  ia  part, 
that  the  court  had  erred  in  denying  to  them  ''  the  right  to 
recover  imder  the  national  bank  laws."  On  this  motion 
the  court  was  equally  divided  and  the  motion  was  denied. 
And  these  writs  of  error  to  review  the  judgments  of  re- 
versal and  dismissal  have  been  prosecuted. 

1.  It  is  insisted  that  the  writs  should  be  dismissed  in  the 
view  that  the  plaintiffs  in  error  sought  to  enforce  liability 
upon  non-Federal  grounds  and  that  the  Federal  question 
was  raised  exclusively  by  the  defendants  in  error.  But  this 
objection  ignores  the  nature  of  the  plaintiffs'  case.  The 
fact  that  their  petitions  did  not  refer,  in  terms,  to  the 
Federal  statute  is  not  controlling.  Thomas  v.  Taylor,  224 
U.  S.  73,  78,  79;  Grand  Trunk  Rwy.  v.  Lindsay,  233  U.  S. 
42,  48.  It  was  alleged  that  statements  publi^edby  the 
defendants,  acting  as  directors  and  officers  of  the  bank, 
with  respect  to  its  financial  condition,  were  false,  and  were 
known  to  be  false,  and  were  made  with  intent  to  deceive 
plaintiffs  and  others.  Two  of  these  statements — official 
reports  formally  attested — were,  as  we  have  said,  an- 
nexed to  the  petitions.  The  proof  of  representations 
chiefly  concerned  these  reports  and  others  of  a  similar 
sort.  In  contemplation  of  law,  the  question  upon  the  case 
made  by  the  plaintiffs  was  essentially  one  as  to  the  liability 
of  these  directors  for  conduct  governed  by  the  Federal 
Act.  The  conclusion  of  the  trial  court  that  there  could  be  a 
recovery  at  conunon  law,  independent  of  the  Federal 
statute,  did  not  alter  the  inherent  character  of  the  actions. 
Recognizing  that  these  must  be  deemed  to  rest  upon 
transactions  falling  within  the  purview  of  that  statute, 
and  that  the  plaintiffs'  rights  must  be  measured  accord- 
i^Slyi  the  Supreme  Court  of  the  State  reversed  the  judg- 
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ments  and  dismissed  the  actions.  Although  the  defend- 
ants alleged  in  their  answers  that  if  any  liability  attached 
to  them  as  directors  it  was  determined  by  the  Federal 
Act,  the  construction  of  which  was  necessarily  involved, 
this  was  not  properly  speaking  a  matter  of  affirmative 
defence.  What  is  called  the  defendants'  assertion  of 
Federal  right  was  simply  their  contention  as  to  the  esseor 
tial  elements  of  the  plaintiffs'  cause  of  action.  In  Thomas 
V.  Taylor,  supra,  the  case  was  framed  in  deceit  under  the 
conmion  law,  but  the  appellate  courts  of  the  State  de- 
cided ^'that  it  was  the  facts  pleaded  and  not  the  technical 
designation  of  the  action  which  constituted  grounds  of 
recovery."  We  accepted  that  decision,  sajdng:  ^' There  is 
nothing  in  .the  national  banking  laws  which  preclude  such 
view.  Those  laws  are  not  concerned  with  the  form  of 
pleadings.  They  only  require  that  the  rule  of  responsibil- 
ity declared  by  them  shall  be  satisfied."  If  the  plaintiffs' 
cause  of  action  required  the  application  of  the  Federal 
statute  in  defining  the  liability  of  these  directors  with  re- 
spect to  the  acts  alleged  and  proved,  the  plaintiffs  were 
entitled  to  its  correct  application.  Their  case,  as  made  by 
their  pleadings  and  proofs,  is  not  to  be  treated  as  of  one 
character  for  the  purpose  of  dismissing  it  in  the  state  court 
and  as  of  another  sort  for  the  purpose  of  denying  their 
right  to  complain  of  the  dismissal.  We  conclude  that  this 
court  has  jurisdiction. 

2.  It  is  apparent  that  there  were  no  findings  of  fact  by 
the  Supreme  Court  of  the  State.  The  actions  being 
at  law  and  trial  by  jury  being  waived,  the  findings  of 
fact  made  by  the  trial  court— as  we  understand  the  local 
practice — ^had  ''the  same  force  and  effect"  as  the  verdict 
of  a  jury.  CUizena  Ins.  Co.  v.  Herpolsheimery  77  Nebraska, 
232;  Darsey  v.  WeUman,  85  Nebraska,  262;  Darr  v.  Hay 
Co.,  85  Nebraska,  665;  Madison  Bank  v.  Gross,  98  Ne- 
braska, 684.  It  wad  not  a  case  of  a  trial  de  novo  upon 
appeal  as  in  an  equity  suit.    First  National  Bank  v.  Cravh 
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/ord,  78  Nebraska,  665.  But,  apart  £rom  these  consider- 
ations, findings  of  fact  by  the  Supreme  Court  would  neces- 
sarily require  the  action  of  a  majcnity  of  that  court,  and  it 
is  plain  that  the  opinion  of  the  three  judges,  unaided  by 
the  concurrence  of  the  fourth,  could  not  be  r^arded  as 
embodying  such  findings.  Justice  Letton,  whose  concuiv 
rence  in  the  result  made  the  reversal  possible,  stated 
specifically  the  sole  ground  of  his  action,  and  his  statement 
did  not  purport  to  be  the  resolving  of  questions  of  fact. 
After  saying  that  he  was  inclined  to  the  view  that  the 
evidence  would  support  a  judgment  upon  a  cause  of  action 
at  common  law  for  deceit,  and  that  ^'the  findings  of  the 
district  court"  were  ''to  that  effect,''  he  added  that  he 
was  not  satisfied  that  these  findings  were  ''unsustained  by 
the  evidence."  He  considered  the  presumption  to  be 
that  they  were  ''so  sustained,"  but  he  had  "not  examined 
the  evidence  so  critically  as  would  be  necessary  to  de- 
termine this,"  for  the  reason  that  in  view  of  the  holding 
of  this  court  "as  to  the  measure  of  duty  and  of  liability 
of  directors"  under  the  Federal  Act  he  thought  that  "a 
case  had  not  been  made."  "For  that  reason  alone"  he 
concurred  in  the  conclusion. 

It  is  manifest  that  this  was  simply  the  expression  of  an 
opinion  with  respect  to  the  legal  sufficiency  of  the  plain- 
tiffs' case.  That  is,  the  decisive  ruling — ^upon  which  the 
reversal  rested — ^was  that  as  matter  of  law,  applying  the 
Federal  statute,  the  plaintiffs  were  not  entitled  to  their 
recovery.  And  the  judgment  as  entered  upon  appeal 
simply  set  forth  that  the  court  finding  ''error  apparent  in 
the  record  of  the  proceedings  and  judgment"  reversed  and 
dismissed. 

In  this  state  of  the  record,  for  the  purpose  of  det^mining 
whether  in  thus  reversing  the  judgments  and  depriving 
the  plaintiffs  of  their  recovery,  the  Federal  question 
was  wrongly  decided,  there  are  two  questions  to  be  con- 
sideted  (a)  whether  the  facts  found  by  the  trial  court 
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justified  a  recovery  under  the  Federal  law,  and,  if  so,  (b) 
whether  there  was  substantial  evidence  to  support  these 
findings,  as  the  duty  to  decide  the  Federal  question  in  its 
very  nature  involves  this  further  inquiry.  Dower  v. 
Richards,  151  U.  S.  668,  667;  Stavley  v.  Schmlby,  162 
U,  S.  255,  !277,  278;  Kansas  City  Souihem  Rwy.  Co.  v. 
AJbers  Commissum  Co.,  223  U.  S.  573,  591,  592;  CresunU 
V.  Knights  of  Pythias,  225  U.  S.  246,  2R1;  Souihem  Pacific 
Co.  V.  Schuyler,  227  U.  S.  601,  611;  North  Carolina  R.R. 
V.  Zachary,  232  U,  S.  248, 259;  Carlson  v.  Curtiss,  234  U.  S. 
103, 106. 

3.  In  addition  to  the  general  finding  in  each  case  that 
the  allegations  of  plaintiffs'  amended  petition  were  true, 
we  have  noted  that  the  court  found  specially  that  the  bank 
had  sustained  losses  greatly  in  excess  of  its  purported 
capital  stock;  that  it  never  ^'had  any  capital  stock, 
undivided  profits  or  surplus";  that  it  "was  at  all  times 
insolvent  and  so  continued  up  to  the  time  it  ceased  to  do 
business  on  January  21,  1893",  when  "its  liabilities  ex- 
ceeded its  assets  by  more  than  a  million  dollars;"  and  that 
the  pubhshed  statements  shown  by  the  evidence,  embrac- 
ing the  official  reports  to  which  reference  has  been  made, 
represented  the  bank  to  be  "in  a  soimd,  solvent  and  pros- 
perous financial  condition"  when  in  fact  it  was  "wholly 
insolvent  and  unable  to  pay  its  habilities."  The  official 
reports  covered  by  the  findings  were  those  made  to  the 
Comptroller  of  the  Currency  and  pubhshed  at  the  times 
we  have  mentioned  in  pursuance  of  Rev.  Stat.,  §  5211.^ 

^  ^'Sbc.  5211.  Every  association  shall  make  to  the  Comptroller  of 
the  Currency  not  less  than  five  reports  during  each  year,  according  to 
the  form  which  may  be  prescribed  by  him,  verified  by  the  oath  or 
affirmation  of  the  president  or  cashier  of  such  association,  and  attested 
by  the  signature  of  at  least  three  of  the  directors.  Each  such  report 
shall  exhibit,  in  detail  and  under  appropriate  heads,  the  resources  and 
liabilities  of  the  association  at  the  close  of  business  on  any  past  day  by 
him  specified;  and  shall  be  transmitted  to  the  Comptroller  within  five 
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While,  as  pointed  out  on  the  fonner  writ  of  error,  the  act 
did  not  expressly  require  that  these  reports  ''should  con- 
tain a  true  statement  of  the  condition  of  the  association/' 
yet  ''by  necessary  implication,  such  is  the  character  of  the 
statement  required  to  be  made,  and  by  the  like  implication 
the  making  and  publishing  of  a  false  report  is  prohibited.'' 
206  U.  S.,  p.  177.  And  as  it  is  plain  that  the  making  of 
these  official  reports,  foimd  to  be  false,  was  a  violation  of 
the  statute,  the  question  is  whether  the  findings  make  a 
case  within  §  5239  of  the  Revised  Statutes,  which  provides 
that  where  the  statute  is  "knowingly"  violated  or  is 
"knowingly"  permitted  to  be  violated,  as  stated,  "every 
director  who  participated  in  or  assented  to"  such  violation 
shall  be  liable  individually  for  all  damages  thereby  sus- 
tained by  "the  association,  its  shareholders,  or  any  other 
person," — a  civil  liability  which  may  be  enforced  in  the 
state  court.    Id.,  pp.  180,  181. 

As  to  the  directors  Yates  and  Hamer  (the  former  having 
attested  an  official  report  to  the  Comptroller  of  the  Cur- 
rency as  late  as  December  9,  1892,  and  the  latter  having 
attested  an  official  report  of  September  30,  1892),  the 
trial  court  not  only  found  "against  each  of  the  defendants 
and  in  favor  of  the  plaintiff"  upon  the  special  requests 
for  findings  that  these  directors  did  not  knowingly  par- 
ticipate in  the  violation  of  the  act,  but  the  trial  court 
also  found  explicitly  that  each  of  these  directors  "from 


days  after  the  receipt  of  a  request  or  requisition  therefor  from  him, 
and  in  the  same  form  in  which  it  is  made  to  the  Comptroller  shail  be 
published  in  a  newspaper  published  in  the  place  where  such  association 
is  established,  or  if  there  is  no  newspaper  in  the  place,  then  in  the  one 
published  nearest  thereto  in  the  same  county,  at  the  expense  of  the 
association;  and  such  proof  of  publication  shall  be  furnished  as  may  be 
required  by  the  Comptroller.  The  Comptroller  shall  also  have  power 
to  call  for  special  reports  from  any  particular  association  whenever  in 
his  judgment  the  same  are  necessary  in  order  to  a  full  and  complete 
knowledge  of  its  condition.'' 
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and  after  September,  1891 "  knew  that  the  official  state- 
ments as  to  the  bank's  financial  condition  which  were 
shown  by  the  evidence  to  have  been  published  ''  contained 
material  false  representations  of  the  financial  condition 
of  said  bank,  and  were  in  fact  false  and  untrue/'  and  that 
these  directors  with  knowledge  ''of  all  the  matters  and 
facts  aforesaid"  had  ''knowingly  permitted,  assented  to, 
and  allowed  the  same"  to  be  made  and  published.  The 
findings  as  to  each  of  these  directors  abundantly  supported 
the  plaintiffs'  recovery  within  the  established  rule  of  lia- 
bility. 

With  respect  to  the  defendant  Thompson  (the  latest  of- 
ficial report  attested  by  him  being  the  one  of  July  9, 1891), 
we  have  seen  that  the  court  found  that  he  had  "no  actual . 
personal  knowledge  of  the  truth  or  falsity"  of  the  reports 
which  he  attested,  but  that  in  attesting  them  he  "relied 
upon  the  statements  made  to  him  by  the  president  and 
cashier"  of  the  bank  "without  any  investigation,"  and 
thaf'at  the  time  of  attesting  such  statements"  he  "knew 
that  he  had  no  personal  knowledge"  of  their  truth  or 
falsity,  and  that  they  "were  attested  recklessly  and  with- 
out performing  his  duties  as  a  director"  to  ascertain  their 
truth  or  falsity  before  attestation,  and  in  this  respect  that 
these  reports  "were  not  made  in  good  faith."  If  this 
finding,  fairly  construed,  did  not  import  more  than  mere 
neglect  or  inattention,  it  would  not  be  sufficient  to  sustain 
a  recovery;  for  Congress  did  not  make  negligence  the  test 
of  liability,  but  the  fact  that  the  act  was  violated  know- 
ingly, although  there  may  be  a  violation  "in  effect  inten- 
tional," and  therefore  within  the  statute,  "when  one 
deliberately  refuses  to  examine  that  which  it  is  his  duty 
to  examine."  Thomas  v.  Taylor y  supra.  In  that  case  the 
directors,  having  been  wam^  by  the  bank  examiner  and 
Comptroller  of  the  doubtful  character  of  certain  assets, 
still  represented  them  to  be  good;  and  their  reckless  report 
in  disregard  of  the  official  direction  was  found  to  have  the 
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quality  of  an  intentional  breach  of  the  defined  duty.  But 
in  the  present  ease,  we  are  not  called  upon  to  determine 
what  should  be  deemed  to  be  involved  in  the  finding  that 
the  attestation  of  the  earlier  reports,  which  were  attested 
by  this  defendant,  was  made  ''without  any  investigation" 
and  "recklessly."  For  there  were  later  reports  made  on 
behalf  of  the  bank  and  the  defendant  is  not  excused  simply 
by  the  fact  that  he  did  not  attest  them.  His  liability 
was  not  merely  with  respect  to  attestation,  but  for  know- 
ingly ''participating  in"  or  "assenting  to"  the  violation 
of  the  Act.  206  U.  S.,  pp.  177-179.  If  the  defendant 
Thompson  participated  in  or  assented  to  the  making  and 
publication  of  the  official  reports  to  the  Comptroller  of 
the  Currency,  which  were  made  in  the  year  1892,  knowing 
that  they  were  false  reports,  he  was  liable  to  the  plaintiffs 
deceived  and  damaged  thereby  under  the  express  terms 
of  the  statute ;  and  he  could  not  escape  this  liability  simply 
because,  while  he  thus  participated  or  assented,  other 
directors  gave  the  formal  attestation.  And  the  trial  court 
found,  not  only  with  respect  to  Yates  and  Hamer,  but  as 
to  the  defendant  Thompson,  that  eteh  of  them  after 
September,  1891,  knew  that  the  official  statem^dts  as  to 
the  condition  of  the  bank,  shown  by  the  evidence,  were  in 
fact  false,  and  that  with  knowledge  of  the  facts  stated  in 
the  findings  with  respect  to  the  condition  of  the  bank, 
the  defendant  Thompson,  as  well  as  the  others,  "know- 
ingly permitted,  assented  to,  and  allowed"  the  same  to 
be  made  and  published.  This  was  a  sufficient  finding 
of  the  ultimate  fact  of  participation  or  assent,  and  con- 
stituted an  adequate  basis  for  recovery. 

We  conclude  that  the  findings  of  the  trial  court,  in  the 
light  of  the  Federal  statute,  supported  the  judgments  it 
entered. 

4.  The  plaintiffs  in  c^rror,  however,  are  not  entitled  to 
complain  of  the  reversal  as  a  denial  of  Federal  right,  even 
though  the  judgments  were  supported  by  the  findings  of 
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fact  made  by  the  trial  court,  if  these  findings  themselves 
were  not  supported  by  substantial  evidence. 

As  to  the  financial  condition  of  the  bank,  there  is  no 
room  for  controversy.  It  would  be  difiicult  to  conceive 
of  a  case  of  more«scandalous  maladministration  than  that 
which  the  testimony  portrays.  There  was  evidence  of 
manipulation  of  accoimts,  of  fictitious  and  falsified  entries, 
of  fraudulent  concealments.  It  cannot  be  said  that  there 
was  serious  effort  to  meet  this  evidence.  There  was  no 
attempt  to  palliate  the  offences  which  it  appeared  had  been 
committed  by  the  executive  officers  in  the  conduct  <^f  the 
bank's  affairs.  Btit  these  directors  were  not  accountants; 
presumably  they  relied  upon  the  books  as  containing 
accurate  items,  and  there  is  no  basis  for  the  conclusion 
that  they  had  knowledge  of  fictitious  or  falsified  entries 
in  the  books,  or  of  the  fraudulent  transactions  which  such 
^itries  were  intended  to  conceal  and  which  were  revealed 
after  the  bank  failed.  With  respect  to  such  concealed 
trauBactions,  we  find  nothing  to  show  that  the  directors 
knowingly  participated  in,  or  assented  to,  a  violation  of 
the  statute. 

We  pass,  therefore,  to  matters  of  a  different  sort  which 
lay  easily  within  the  ken  of  the  directors.  The  bank  had 
been  incorporated  as  the  Marsh  National  Bank,  in  the 
year  1883,  with  a  capital  stock  of  $100,000.  The  assets 
and  liabilities  of  a  preceding  concern.  Marsh  Brothers, 
Mosher  &  Company,  were  transferred  to  the  bank  and 
became  its  assets  and  liabilities.  In  1884,  the  name  was 
changed  to  the  Capital  National  Bank  of  Lincoln;  the 
capital  stock  was  then  increased  to  $200,000,  and  in  1886 
there  was  a  f  urtiier  increase  making  the  total  capital  stock 
$300,000.  Yates,  Hamer  and  Thompson  became  directors 
in  1884  and  continued  as  such  imtil  the  fail\u*e  of  the  bank 
in  January,  1893.  There  were  seven  directors  in  all,  in- 
cluding C.  W.  Mosher,  the  president.  It  appears  that,  at 
the  time  of  the  faiimre,  the  bank's  assets  at  their  face 
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value,  as  shown  by  the  books,  were  about  $1,031,000. 
The  liabilities,  as  diown  by  the  books,  including  capital 
stock,  amounted  to  about  $1,017,000;  these  seem  to  have 
been  in  fact  (including  liabilities  on  rediscounts)  about 
$1,760,000.  Included  in  the  assets  above  stated,  the 
amount  of  $850,959.86  (in  face  value)  was  in  bills  re- 
ceivable, of  which  $155,560.84  were  classed  by  the  receiver 
as  doubtful  and  $397,073.63  as  worthless.  The  actual 
showing  on  liquidation  appears  to  have  been  even  worse; 
the  total  amoimt  realized  from  the  bills  receivable  (ag- 
gregat^ig  $850,959.86)  was  $229,520.82,  and  the  total 
amount  realized  from  all  the  assets  of  the  bank  (including 
rediscounted  items  placed  in  the  hands  of  the  receiver  for 
collection,  and  excluding  stock  assessments)  seems  to  have 
been  less  than  $400,000. 

The  evidence  was  that  at  the  time  of  the  failure  there 
were  on  hand  worthless  notes  of  C.  W.  Mosher,  the  pres- 
ident, amoimting  to  $85,281.67;  of  the  cashier,  R.  C.  Out- 
calt,  $54,166.96  (less  an  offset  of  $570.99);  and  of  the 
Western  Manufacturing  Company  (signed  by  E.  Hurlburt, 
Jr.,  Manager)  $235,000.  This  concern  was  apparently 
but  another  name  for  C.  W.  Mosher;  the  testimony  is 
that  it  had  no  assets  and  ceased  to  do  an  active  business 
in  1889.  There  were  also  notes  in  the  name  of  E.  W. 
Mosher  aggregating  $107,085.45,  which  it  was  testified 
were  worthless,  save  for  a  collection  on  collateral  of  less 
than  $10,000.  According  to  the  schedules  iu  evidence 
these  worthless  notes  had  been  taken  since  Jime  1,  1892, 
that  is,  within  a  period  of  seven  months  before  the  failure. 
And  while  the  totals  of  these  accoimts,  respectively,  were 
much  larger  than  they  had  been  formerly,  the  same 
accounts  embracing  loans  to  a  considerable  amount  had 
long  been  carried  and  were  included  in  the  published  re- 
ports. There  was  evidence  that  there  had  been  about 
$200,000  of  worthless  notes  in  these  accounts  in  January, 
1892.   While  it  is  not  necessary  for  the  present  purpose  to 
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go  further  back,  the  testimony  supports  the  finding  of  the 
trial  court  that  the  bank  in  fact  not  only  had  no  surplus 
or  undivided  profits,  but  that  its  actual  condition  was  one 
of  insolvency. 

In  the  fourteen  months  before  the  failure  the  evidence 
shows  three  of  the  official  reports  made  to  the  Comptroller 
of  the  Currency  and  published  in  the  newspapers  in  Lin- 
coln; those  of  December  2,  1891,  September  30,  1892,  and 
December  9,  1892.  The  total  resources  in  these  reports 
are  stated,  respectively,  as  $1,143,946.88,  $1,033,561.11, 
and  $1,074,867.37.  Each  of  these  reports  shows  the  cap- 
ital stock  unimpaired.  As  of  December  2,  1891,  the  sur- 
plus is  stated  to  be  $32,000,  and  the  undivided  profits, 
$23,276.89;  as  of  September  30,  1892,  these  items  are 
$6,000  and  $11,978,  respectively;  and  as  of  December  9, 
1892,  $6,000  and  $21,180.75.  In  January,  1892,  the  direc- 
tors declared  a  dividend  of  five  per  cent,  and  in  July,  1892, 
a  further  dividend  of  four  per  cent.  There  was  evidence 
of  serious  discrepancies  between  the  items  in  the  pub- 
lished official  reports  and  corresponding  items  as  shown 
by  the  books.  Without  attempting  to  state  the  details  dis- 
closed by  the  voliuninous  record,  it  is  sufficient  to  say  that 
it  was  clearly  shown  by  evidence  substantially  undisputed 
that  these  reports  constituted  grossly  false  representations 
oT  the  bank's  financial  condition  upon  which  the  plaintiffs 
were  invited  to  rely  and  did  rely. 

There  was  also  substantial  basis  for  the  finding  that  the 
directors  assented  to  the  making  and  publication  of  these 
reports;  for,  as  we  haye  said,  whether  this  or  that  director 
attested  a  particular  report  is  not  controlling  upon  the 
question  of  assent.  The  official  reports  required  by  law  are 
the  reports  of  the  bank  and  not  simply  of  those  signing 
and  attesting.  As  the  r^)orts  of  the  bank,  they  are  made 
under  its  authority  and  presimiably  with  the  assent  of 
the  board  of  directors.  Taking  the  proved  circumstances 
into  consideration,  and  particulariy  in  the  light  of  the 
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activity  of  these  directors,  to  which  we  shall  presently 
refer,  it  is  hardly  conceivable  that  they  did  not  know  of 
the  last-mentioned  oflScial  reports  which  were  made  on 
behalf  of  the  bank  and  published  in  Lincoln.  Certainly, 
the  fact  of  such  knowledge  on  the  part  of  each  of  them 
could  properly  be  foimd.  There  is  no  suggestion  that 
they  made  the  slightest  objection  to  the  making  or  publica- 
tion of  these  reports  and  the  evidence  was  unquestionably 
sufficient  to  show  their  assent  to  this  action  on  behalf  of 
the  bank. 

The  remaining  question  is  with  respect  to  the  evidence 
of  the  knowledge  of  these  directors  of  the  falsity  of  these 
official  reports  or  of  such  reckless  disregard  of  the  truth 
or  falsity  of  their  contents,  as  would  show  that  the  par- 
ticipation in,  or  assent  to,  the  violation  of  the  statute  was 
"in  effect  intentional."  Under  date  of  September  8, 
1891,  the  Comptroller  of  the  Currency  addressed  a  letter 
to  president  Mosher  referring  to  a  report  of  an  examina- 
tion of  the  bank  and  criticizing  various  matters.  It  was 
evidently  in  view  of  this  communication  that  the  trial 
court  took  September,  1891,  as  the  time  after  which  the 
directors  had  knowledge  of  facts  showing  the  falsity  of  the 
reports.  Without  reciting  the  letter  in  full,  it  is  sufficient 
to  note  that  the  Comptroller  called  attention  to  two 
loans  (one  being  that  of  E.  W.  Mosher)  exceeding  the 
statutory  limit;  to  the  fact  that  at  the  time  of  the  last 
report  of  the  bank  the  overdrafts  shown  by  the  books 
largely  exceeded  those  stated  in  the  report;  to  overdue 
paper,  with  the  statement  that  such  of  it  as  was  good 
should  be  collected  or  made  active  by  renewal  with  satis- 
factory security;  to. the  excess  of  curr^at  expenses  over 
undivided  profits;  and  to  the  fact  that  the  bank  had  a 
large  liability  on  account  of  rediscounted  paper,  said  to 
be  caused  by  the  falling  off  in  deposits.  It  was  suggested 
that  some  of  the  loans  should  be  called  in  as  soon  as  prac- 
ticable, and  the  letter  closed  with  the  statem^it  that 
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according  to  the  examiner's  report  the  board  of  directors 
had  held  only  two  meetings  during  the  past  year  and 
that  there  was  ^'no  record  of  their  having  examined  or 
approved  of  the  loans  and  discoimts.^'  It  was  pointed 
out  ^'that  the  conduct  of  affairs  of  a  national  bank  is  by 
law  devolved  upon  the  board  of  directors  and  that  reguku* 
and  frequent  meetings  are  therefore  very  desirable."  The 
defendants  insist  that  they  were  not  apprised  of  this 
letter  until  after  the  failure.  There  was  evidence  tending 
to  show  that  it  was  considered  at  a  meeting  of  the  board 
in  September,  1891,  but  in  addition  to  explicit  denials 
there  was  testimony  to  impeach  the  credit  of  the  witness 
so  testifying.  There  was,  however,  another  letter  from 
the  CJomptroller  of  the  Currency  under  date  of  Febru- 
ary 16, 1892,  which  admittedly  was  brought  to  the  atten- 
tion of  the  directors.  This  letter,  in  substance,  reputed 
several  of  the  criticisms  which  had  been  made  in'^the 
earlier  letter;  it  referred  to  the  desirability  of  collecting 
as  soon  as  practicable  loans  that  had  been  carried  for  a 
numb^  of  years,  dnd  to  the  agreement  of  Mosher  and 
Outcalt  to  reduce  their  liabilities  and  to  close  'Hhe  bulk 
of  their  outside  interests"  owing  to  which  the  business 
of  the  bank  had  suffered;  it  again  emphasized  the  duty 
of  the  directors  with  respect  to  the  conduct  of  the  bank's 
affairs;  and  it  concluded  with  a  request  for  a  reply  over 
the  directors'  "individual  signatures."  The  directors, 
including  those  whose  liability  is  now  in  question,  ac- 
cordingly signed  a  reply,  under  date  of  February  19, 1892, 
which  purported  to  furnish  explanations  and  promised 
improvement.  It  was  stated  that  the  bank  had  always 
had  a  discount  committee  and  that  a  vacancy  caused  by 
the  death  of  a  former  member  had  been  filled  by  the  ap- 
pointment of  E.  P.  Hamer.  The  last-mentioned  director 
also  wrote  to  the  Comptroller  on  February  23,  1892,  to 
the  effect  that  the  manner  of  conducting  the  bank  had 
not  been  satisfactory  to  him  and,  promising  better  man- 
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agement,  he  added:  ''Your  letter  is  a  move  in  the  ri^t 
direction,  it  indicates  that  we  the  directors  should  take 
a  more  positive  position  in  the  management  which  I  for 
one  shall  do." 

Apparently  the  Comptroller  of  the  Currency  was  not 
satisfied.  For  it  appears  that  he  wrote  another  letter 
under  date  of  August  31,  1892,  which,  having  been  lost, 
was  not  introduced  in  evidence.  But  the  letter  in  reply, 
which  the  directors,  including  Yates,  Hamer  and  Thomp- 
son signed  individually  (under  date  of  September  19, 
1892,  as  stated  by  defendants'  counsel),  is  in  evidence 
and  its  significance  cannot  be  overlooked.  Among  other 
things,  it  stated: 

''The  dividend  of  July  1st  was  all  right;  the  expenses 
since  then  have  exceeded  income  by  reason  of  having  paid 
taxes  &  interest  on  certificates  of  deposits  to  an  unex- 
pected amount  during  July.  The  item  of  $8,000.00 
losses  referred  to  was  an  estimate  of  contingent  losses  & 
not  any  particular  loss  already  incurred,  but  referred  to 
some  matters  or  process  of  hquidation,  all  items  men- 
tioned by  you  shall  receive  prompt  attention." 

There  was  thus  sufficient  evidence  from  these  directors 
themselves  that  they  were  scrutinizing  the  affairs  of  the 
bank;  that  prior  to  the  published  oflScial  report  of  Sep- 
tember 30,  1892,  which  was  followed  by  the  published 
official  report  of  December  9,  1892,  these  directors  were 
examining  the  condition  of  the  bank,  that  they  were 
considering  the  losses  sustained,  the  expenses  incurred, 
and  the  basis  of  the  dividend  declared  in  July.  These 
were  not  casual  statements,  but  deliberate  assertions  of 
activity  of  supervision  in  response  to  official  complaiot. 
It  was  plainly  permissible,  despite  their  disclaimers  and 
denials,  to  attribute  to  these  directors  the  knowledge 
which  men  of  ordinary  intelligence  would  readily  have 
obtained  with  respect  to  the  financial  condition  of  the 
bank  in  the  course  of  the  supervision  which  they  pro- 
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fessed  to  be  actively  exercising.  Assuming  that  they 
were  ignorant  of  the  frauds  that  had  been  committed 
and  concealed  by  falsified  entries,  there  was  warrant  for 
the  conclusion  that  they  could  not  have  failed  to  acquire 
suflScient  information  to  be  aware  that  the  representa- 
tions in  the  oflScial  reports  of  the  latter  part  of  the  year 
1892  were  materially  false  and  calculated  to  deceive. 
The  questions  of  fact,  so  far  as  they  arose  upon  a  sub- 
stantifd  conflict  in  evidence,  were  for  the  trial  court. 
Citizens  Ins.  Co.  v.  Herpolsheimer,  supra;  Madison  Bank 
V.  Gross,  supra.  It  is  not  necessary  for  us  to  review  the 
evidence  in  detail.  It  is'sufficient  to  say  that  our  examina- 
tion of  it  has  convinced  us  that  the  findings  of  the  trial 
coiurt,  at  least  with  respect  to  the  last  mentioned  reports, 
had  substantial  support;  and,  in  this  view,  we  must  con- 
clude that  the  reversal  of  the  judgments,  as  entered  in 
the  trial  court,  upon  the  ground  of  the  l^al  insufficiency 
of  the  plaintiffs'  case  when  tested  by  the  Federal  statute, 
wasaror. 

The  judgments  of  the  Supreme  Ck>urt  of  the  State  are 
reversed  and  the  cases  are  remanded  with  instructions  to 
reinstate  the  judgments  entered  in  the  District  Court 
which  are  affinned.  Stanley  v.  Schwalby,  162  U.  S.  255, 
279-283. 

It  is  so  ordered. 
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DETROIT  AND  MACKINAC  RAILWAY  COMPANY 
V.  MICHIGAN  RAILROAD  COMMISSION  AND 
FLETCHER  PAPER  COMPANY. 

ERROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  MICHIOAN. 
No.  68.    Argued  November  10,  1915.— Decided  Apiil  3, 1916. 

A  judgmeiit  or  decree  which  determines  the  particular  cause  is  final 
in  the  sense  of  §  237,  Jud.  Code. 

A  proceeding  in  mandamus  is  an  independent  adversaiy  suit,  and  a 
judgment  awarding  or  refusing  the  writ  is  final  within  the  meaning 
of  §  237,  Jud.  Code. 

The  granting  of  a  writ  of  mandamus  to  maintain  ot  restore  the  sUxhu 
quo  by  requiring  a  railroad  company  to  comply  with  an  order  of 
the  State  Raihroad  Commisfi||on  of  Michigan,  which,  under  the  stat- 
ute of  the  State  was  prima  facie  lawful,  pending  the  detennination 
of  a  suit  in  equity  brou^t  by  the  railroad  company  to  enjoin  en- 
forcement of  the  order,  hddf  in  view  of  the  circumstances  and  require- 
m^t  that  a  bond  of  indemnity  be  given,  not  to  deprive  the  rail- 
road ccmipany  of  due  process  <rf  law  guaranteed  by  tiie  Fourteenth 
Amendment. 

178  Michigan,  230,  affirmed. 

The  facts,  which  involve  the  constitutioDalitsr  under  the 
due  process  provision  of  the  Fourteenth  Amendment  of  an 
order  granting  a  writ  of  mandamus  enforcing  obedience  to 
an  order  of  the  Michigan  Railroad  Commission  directing  a 
railroad  company  to  relay  tracks  removed  by  it  from  a 
logging  spin-,  are  stated  in  the  opinion. 

Mr.  Fred  A.  Baker  and  Mr.  James  McNamara  for 
plaintiff  in  error  submitted: 

It  was  not  competent  for  the  Supreme  Court  of  Mich- 
igan while  the  case  in  the  Wajme  Circuit  was  pending  and 
undetermined  to  order  the  railroad  company  to  restore  the 
Tubbs  Branch  and  to  resume  service  thereon. 
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The  failure  of  the  Michigan  Raiboad  Commission  to 
carry  out  its  agreement  to  give  a  fmther  hearing  and  an 
oppcNrtimity  to  introduce  evidence,  and  the  refusal  of  the 
Supreme  Court  of  Michigan  to  give  any  such  opportunity 
was  a  deprivation  of  property  without  due  process  of  law 
add  a  denial  of  the  equal  protection  of  the  laws. 

The  indemnity  bond  of  $10^000  does  not  cure  the  error  of 
the  Supreme  Court  of  Michigan  in  awarding  the  man- 
damus. 

On  the  answers  of  the  raihx)ad  company  the  Tubbs 
Branch  has  always  been,  and  as  proposed  to  be  restored 
will  certainly  be,  private  and  not  public. 

The  Detroit  &  Mackinac  Railway  Company  was  at 
hberty  whenever  it  saw  fit  to  withdraw  the  Tubbs  Branch 
from  its  aliased  pubhc  use. 

In  support  of  these  contentions,  see  Atbou  v.  Murphy j 
109  U.  S.  238;  Bca^ney  v.  Watson,  92  U.  S.  449;  Berrien 
Power  Co.  v.  Circuit  Judge,  133  Michigan,  48;  Chicago 
&c.  Ry.  V.  Chappd,  124  Michigan,  72;  Chicago  &c.  Ry.  v. 
Hough,  61  Michigan,  507;  Cory  v.  Curtis,  3  How.  239; 
Chicago  &c.  Ry.  v.  Minnesota,  134  U.  S.  418;  De  Lima  v. 
BidweU,  182  U.  S.  1;  Detroit  &  Mac.,  Ry.  v.  Mich.  R.  R. 
Con.,  171  Michigan,  335;  Ekiu  v.  United  States,  142  U.  S. 
651;  EUiott  v.  Suxirtwout,  10  Pet.  137;  Falshutg  Power 
Co.  V.  Akxander,  101  Virginia,  95;  Foule  v.  Mann,  53  Iowa, 
42;  Ford  v.  Chicago  &c.  Ry.,  14  Wisconsin,  609;  Hovey  v. 
Elliott,  167  U.  S.  409;  Ivi.  Com.  Comm.  v.  Louis,  &  Nash. 
R.  R.,  227  U.  S.  88;  Louis.  &  Nash,  R.  R.  .v.  Oarrett,  231 
U.  S.  298;  Mann  v.  Pere  Marquette  Ry.,  135  Michigan,  210; 
Mo.  Pac.  Ry.  v.  Nebraska,  217  U.  S.  196;  Oregon  Ry.& 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510;  People  v.  Lake  Shore 
Ry.,  52  Michigan,  227;  People  v.  Smith,  21  N.  Y.  595; 
People  V.  D.  G.  H.  &  M.  Ry.,  79  Michigan,  417;  Pere 
Marquette  Ry.  y.  Oypsum  Co.,  154  Michigan,  290;  Pipe 
Line  Cases,  234  U.  S.  518;  PumpeUy  v.  Canal  Co.,  13  WaU. 
168;  RoUer  v.  Holly,  176  U.  S.  398;  Union  Lime  Co.  v. 
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Chicago  &c.  By.y  233  U.  S.  211;  ShoU  v.  German  Coal  Co., 
118  Illinois,  427;  Fang  Yue^Ting  v.  United  States,  149  U.  S. 
698;  Wadley  S(mlh.  Ry.  v.  Georgia,  236  U.  S.  661;  Water 
Works  Co.  V.  Burkhart,  41  Indikma,  364. 

Mr.  D.  H.  Crowley,  with  whom  Mr.  Grant  FeUows  and 
Mr.  I.  S.  Cavfield  were  on  the  brief,  for  defendants  in  error. 

Mr.  Justick  Van  DevaNteb  delivered  the  opinion  of 
the  court.  , 

This  was  a  petition  to  the  Supreme  Court  of  Michigan 
by  the  Railroad  Commission  of  that  State  for  a  writ  of 
mandamus  to  enforce  obedience  to  an  order  of  the  commis- 
sion directing  the  Detroit  &  Mackinac  .Railway  Company 
to  relay  one-half  mile  of  rails  removed  by  it  from  a  fiv^ 
mile  logging  spur,  called  Tubbs  Branch,  and  to  resume 
service  thereon.  The  railroad  company  answered,  and, 
after  a  iiearing,  the  court  granted  the  writ  subject  to  a 
condition  presently  to  be  stated.    178  Michigan,  230. 

The  commission's  action  was  invoked  by  a  complaint 
presented  by  the  Fletcher  Paper  Company,  of  which  the 
railway  company  had  due  notice.  Before  the  commission 
the  railway  company  insisted  that  the  logging  spur  was 
not  a  part  of  its  railroad  sjrstem  and  that  its  use  had  been 
only  that  of  a  private  convenience;  but  the  commission 
concluded  from  the  pleadings  and  evidence  that  the  fact 
was  otherwise  and  made  the  order  with  the  purpose  of 
correcting  what  it  deemed  an  imreasonable  and  unjust 
discrimination  and  an  inadequate  service  within  the  mean- 
ing of  the  local  statute,  3  Howell's  Ann.  Stat.,  2ad  ed., 
§§  6526, 6537, 6545.  Thereupon  the  railway  company  filed 
a  bill  in  equity  in  the  Circuit  Court  of  Wayne  County 
praying  that  the  order  be  vacated  and  asking  that  its 
enforcement  be  temporarily  and  permanently  enjoined. 
In  the  bill  the  railway  company  repeated  its  insistence 
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that  the  logging  spur  was  not  a  part  of  its  raihroad  system 
but  only  a  private  convenience,  and  chained  that  an 
adequate  hearing  was  denied  by  the  conunission  in  that 
the  issues  were  determined  upon  the  evidence  presented 
by  the  paper  company  and  in  contravention  of  an  under- 
standing, assented  to  by  the  commission,  that  if  an 
objection  of  the  railway  company  in  the  nature  of  a  plea 
of  res  judicata  should  be  overruled,  as  it  afterwards  was, 
the  company  would  be  afforded  a  further  opportimity  to 
present  evidence  in  opposition  to  that  of  the  paper  com- 
pany. The  bill  invoked  the  due  process  of  law  clause  of 
the  Fourteenth  Amendment.  Apparently  the  prayer  for  a 
temporary  injunction  was  not  insisted  upon. 

It  was  during  the  pendency  of  that  suit  that  the  man- 
damus proceeding  was  begun  and  carried  to  judgment  in 
the  Supreme  Court.  In  this  proceeding  the  railway  com- 
pany again  asserted  that  the  logging  spur  was  only  a 
private  convenicbce  and  not  a  part  of  the  railroad  system 
used  by  it  as  a  common  carrier  and  that  the  conunission 
had  denied  it  an  adequate  opportunity  to  be  heard  upon 
tiiat  question,  and  further  insisted  that  to  require  it  to 
give  effect  to  the  commission's  order  in  advance  of  a  hear- 
ing and  decision  upon  that  question  in  tiie  suit  in  equity 
would  deprive  it  of  the  due  process  of  law  guaranteed  by 
the  Fourteenth  Amendment. 

In  the  course  of  its  opinion  the  Supreme  Court  said, 
pp.  243-246: 

''We  are  not  called  upon  to  consider  and  determine  the 
merits  of  the  controversy  between  the  Fletcher  Paper 
Company  and  respondent  railway  company  upon  the 
order  of  August  3,  1911.  Such  questions  are  involved  in 
the  case  now  pending  before  the  circuit  court  for  the 
County  of  Wayne  in  chancery,  wherein  the  respondent 
railway  company  seeks  to  review,  annul  and  set  aside  said 
order.  The  sole  question  before  this  court  in  this  proceed- 
ing is  whether  the  order  of  the  railroad  commission  shall 
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take  effect  and  become  operative  pending  the  hearing  and 
determination  of  that  chancery  cause.    .    .    . 

''Relative  to  an  order  made  by  this  commission  this 
court  has  said: '  .  .  .  Its  orders  stand  until  modified 
or  set  aside  by  it  or  by  the  courts.  .  .  .  Presump- 
tively, the  findings  and  orders  of  the  commission  are  ri|^t. 
If  attacked,  the  complainant  has  the  biuxlen  of  showing 
by  clear  and  satisfactory  evidence  that  the  order  of  the 
conunission  complained  of  is  unlawful  or  unreasonable,  as 
the  case  may  be.'  Detroit  &c.  R.  R.  v.  Railroad  Commis- 
sion, 171  Michigan,  835,  346. 

''The  petitioner  in  the  instant  case  before  the  railroad 
commission  offered,  and  upon  this  hearing  before  tiiis 
court  keeps  such  offer  good,  to  indemnify  respondent  for 
all  costs  and  expenses  incurred  in  re-laying  the  track  taken 
up  by  it,  with  interest,  and  to  pay  all  rates  that  may  be 
fixed  or  chained  by  the  railway  company  and  approved  by 
the  commission,  in  case  this  order  is  vacated  and  set  aside 
by  the  Wayne  circuit  court  in  chancery,  or  by  this  coiurt, 
if  an  appeal  is  taken.  This  indenmity  woukl  save  re- 
spondent harmless  from  any  possible  loss  in  compljring 
with  the  order,  and  save  petitioner  from  claimed  irrep- 
arable damage  to  21,000,000  feet  of  forest  products  during 
the  probable  term  of  years  occupied  in  this  litigation. 

"It  was  held  by  this  court  that  an  order  of  the  railroad 
commission  is  enforceable  by  mandamus,  although  a  pro- 
ceeding in  equity  to  review  it  is  pending.  Michigan  R.  R. 
Comm.  V.  RaUroad  Co.,  159  Michigan,  580. 

"This  order  is  prima  fade  not  unreasonable.  There  is 
no  question  but  that  the  legislative  intent  clearly  expressed 
in  this  statute  was  that  the  orders  of  the  commission 
should  be  and  continue  in  force  during  all  subsequent 
proceedings  until  modified  or  set  aside  by  the  commission 
or  by  the  courts. 

"The  statute  provides  a  remedy  by  mandamus  to  en- 
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force  the  orders  of  the  commission^  and  this  court  has 
granted  such  writs.  Upon  the  facts  presented^  the  writ 
should  be  granted  in  this  case. 

"Upon  furnishing  bond  by  the  petitioner  before  the 
raikoad  commission,  the  Fletcher  Paper  Company,  in  the 
penal  sum  of  $10,000  to  indenmify  respondent  in  manner 
and  form  as  herein  stated,  with  two  siu*eties  to  be  agreed 
upon  between  the  parties,  or  approved  by  the  clerk  of  this 
court,  a  writ  of  mandamus  will  issue  as  prayed.'' 

And  in  the  course  of  a  separate  opinion  one  of  the  Jus- 
tices said,  p.  248: 

"So  long  as  the  respondent  was  operating  the  spur, 
accepting  thereon  and  transporting  over  it  freight  for 
those  who  offered  it,  and  so  Iqng  as  it  published  tariffs 
affecting  such  service,  it  was  undoubtedly,  as  to  such 
operations,  within  the  scope  of  the  act  in  question,  and 
this  we  held  in  Detroit  &c,  R.  R.  v.  Railroad  Commission, 
171  Michigan,  835.  But  whether  the  Michigan  railroad 
conmiission  has  power  xmder  the  statute  to  require  re- 
spondent to  continue  to  operate  such  a  spur,  or  branch, 
against  its  will,  and  in  face  of  its  efforts  to  abandon  it,  is 
quite  a  different  question.  It  is  a  question  which  we 
assume  is  presented  in  the  pending  chancery  proceeding 
to  set  aside  the  order  which  in  this  proceeding  is  sought 
to  be  enforced.    It  need  not  be  answered  now." 

The  local  statute,  3  Howell's  Ann.  Stat.,  2nd  ed.,  pro- 
vides; (§  6545)  Orders  of  the  commission  shall  take  effect 
and  become  operative  twenty  days  after  service;  (§  6547) 
the  commission  may  upon  application  rescind  or  alter 
any  order;  (§  6548)  all  regulations,  practices  and  services 
prescribed  by  the  commission  shall  be  in  force  and  be 
prima  fade  lawful  and  reasonable  until  finally  held  other- 
wise in  a  suit  brought  for  the  purpose  under  §  6549,  or 
until  rescinded  or  altered  by  the  commission  xmder 
§6547;  (§6549)  a  carrier  may,  within  thirty  days  after 
notice  of  an  order,  commence  a  suit  in  equity  to  vacate 
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it,  the  burden  being  upon  the  carrier  to  show  that  the 
order  is  unlawful  or  unreasonable.  In  such  a  suit  original 
evidence  may  be  introduced  in  addition  to  the  transcript 
of  that  presented  before  the  commission;  and  if  evidence 
be  introduced  by  the  carrier  which  is  different  from  or  in 
addition  to  that  presented  before  the  commission  the 
court,  imless  the  parties  stipulate  to  the  contrary,  shall 
transmit  a  copy  thereof  to  the  commission  and  stay 
further  proceedings  for  the  time  being.  The  commission 
shall  consider  the  evidence  transmitted  and  may  alter 
or  rescind  its  order  and  shall  report  its  action  to  the  court. 
If  the  commission  rescind  its  order  the  suit  shall  be  dis- 
missed; if  it  alter  the  or4er,  the  same  in  its  changed  form 
shall  take  the  place  of  the  original  and  judgment  shall  be 
rendered  thereon  as  though  the  last  action  of  the  commis- 
sion had  been  taken  at  first;  (§  6570)  in  addition  to  all 
other  remedies,  the  commission,  and  likewise  any  party 
in  interest,  may  compel  compliance  with  an  order  of  the 
commission  by  a  proceeding  in  mandamus,  injimction  or 
other  appropriate  civil  remedy. 

It  will  be  perceived  that  the  Supreme  Court,  applying 
the  statute,  held  that  the  "sole  question"  for  decision 
was  whether  the  commission's  order  should  be  given  effect 
pending  the  determination  of  the  equity  suit,  and  then, 
coming  to  dispose  of  that  question,  held  that  due  regard 
for  the  provisions  of  the  statute,  especially  §§  6545,  6548 
and  6549,  and  for  the  relative  consequences  of  enforcing 
or  refusing  to  enforce  the  order  required  that  it  be  en- 
forced by  mandamus,  if  a  suitable  bond  was  given  to  in- 
demnify the  railway  company  for  any  resulting  loss  in 
the  event  the  order  ultimately  should  be  vacated  in  the 
equity  suit. 

Our  jurisdiction  is  called  in  question  upon  the  ground 
that  the  judgment  is  not  final  in  the  sense  of  §  237,  Jud. 
Code,  upon  which  our  power  to  review  depends,  because 
the  judgment  does  not  determine  the  merits  and  end  the 
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Utigation.  But,  as  this  court  has  said,  ''all  judgments  and 
decrees  which  determine  the  particular  cause"  are  final 
in  the  sense  of  the  statute.  Weston  v.  Charleston^  2  Pet, 
449,  463-465;  Central  Transportation  Co.  v.  PvUman  Co., 
139  U.  S.  24,  40;  ML  Vernon  Cotton  Co.  v.  Alabama  Power 
Co.,  240  U.  S.  30.  This  view  has  .prevailed  through  a 
century  of  practice  in  reviewing  judgments  and  decrees 
dismissing  causes  for  want  of  jurisdiction  or  for  other 
reasons  not  decisive  of  the  merits.  And  it  is  settled  that 
a  proceeding  in  mandamus  is  an  independent  adversary 
suit  and  a' judgment  awarding  or  refusing  the  writ  is  a 
final  judgment  within  the  meaning  of  the  statute.  Davies 
V.  Corbin,  112  U.  S.  36,  40;.McPherson  v.  Blacker,  146 
U.  S.  1,  24;  American  Express  Co.  v.  Michigan,  177  U.  S. 
404,  406. 

Under  the  local  (Statutes,  as  inierpreted  by  the  Supreme 
Court  of  the  State,  whether  the  logging  spur  was  merely  a 
private  convenience  or  was  so  used  and  operated  by  the 
railway  company  that  the  latter,  was  not  free  to  discon- 
tinue service  thereon,  in  the  circumstances  existing  when 
the  rails  were  removed,  was  primarily  a  question  for  the 
CQinmissioh  and  secondarily  for  the  Wayne  Circuit  Court 
wherein  the  commission's  order  was  sought  to  be  vacated. 
By  the  order  the  commission  resolved  this  question  against 
the  railway  company.  The  order  was  valid  upon  its  face 
and  recited  that  it  was  made  after  a  hearing  and  due  con-, 
sideration  of  the  proofs  and  briefs  of  the  parties.  Whether 
the  hearing  was  adequate  and  whether  the  facts  relating 
to  the  logging  spur  were  such  as  to  sustain  the  order  were 
matters  which  were  in  issue  in  the  suit  in  the  Wayne 
Circuit  Court,  where  the  railway  company  was  at  liberty 
to  produce  any  evidence  legitimately  bearing  upon  the 
propriety  of  the  order.  It  was  in  this  situation  that  the 
Supreme  Court,  having  regard  to  the  statutory  require- 
ment that  the  order  be  given  effect  and  treated  as  prima 
facie  lawful  and  reasonable  until  adjudged  otherwise  in 
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the  suit  brought  to  vacate  it^  and  also  having  r^ard  to 
the  comparative  consequences  of  enforcing  or  refusing  to 
enforce  it  while  that  suit  was  undetermined,  held  that 
it  ought  to  be  enforced  by  mandamus,  if  a  suitable  bond 
was  given  to  indemnify  the  railway  company  should  the 
order  ultimately  be  vacated.  In  this  we  perceive  no 
deprivation  of  due  process.  The  granting  of  an  order  or 
writ  to  maintain  or  restore  the  status  quo  pending  the 
outcome  of  existing  litigation,  which  really  is  what  was 
done  here,  has  been  practiced  by  the  cpurts  of  the  coimtiy 
since  before  the  Ck>nstitution  was  adopted,  and  the  claim 
that  relief  of  this  nature  cannot  be  granted,  even  upon 
condition  that  ample  security  be  given  to  make  good  any 
loss  that  may  be  sustained  thereby,  without  encroaching 
upon  the  due  process  of  law  secured  by  the  Constitution 
is  manifestly  without  merit. 

Judgment  affirmed. 

Mb.  Justice  McReynolds  is  of  opinion  that  the  judg- 
ment is  not  final  within  the  meaning, of  §  237,  Jud.  Code, 
and  therefore  that  the  writ  of  error  should  be  dismissed. 


WILLINK,  EXECUTRIX,  v.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OP  CLAIMS. 
No.  180.     Aigued  January  21,  1916.— Decided  April  3,  1916. 

The  mere  location  by  the  Secretary  of  War  of  a  harbor  line  does  not 
amount  to  a  taking  of  property  witbin  the  line  or  its  appropriatioQ 
to  public  use;  nor  does  a  taking  k^ult  from  the  request  of  an  offioa 
of  the  United  States  to  a  riparian  owner  to  vacate  if  such  request 
is  neither  acceded  to  nor  enforced. 

The  fact  that  the  Government  makes  a  contract  to  cut  away  land 
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within  a  haibor  line  location  does  not  amount  to  a  taking  of  such 
land  if  there  was  no  attempt  to  perfonn  the  c<Hitract. 

Whatever  ri^ts  a  riparian  owner  may  have  in  land  below  mean  high- 
water  line  of  a  navigable  and  tidal  river,  they  are  subordinate  to 
the  public  right  of  navigation  and  the  power  of  Congress  to  employ 
all  appropriate  means  to  keep  the  river  open  and  navigation  un- 
obstructed. 

Congress  may  prevent  renewal  of  esdsting  obstructions  below  mean  high 
water,  if  navigation  may  be  injuriously  affected  thereby,  and  the 
owner  is  not  entitled  to  compensation  therefor. 

In  this  case,  a  riparian  owner  on  the  Savannah  River  was  held  not 
to  be  entitled  to  recover  as  upon  an  impfied  contract  for  taking 
his  property  by  reason  of  damages  alleged  to  have  been  sustained 
by  him  in  consequence  (A  the  exercise  of  the  power  of  Congress  over 
navigable  waters. 

38  Ct.  CI.  603;  49  Ct.  CI.  701,  affiimed. 

The  facts,  which  involve  the  right  of  the  owner  of  a 
wharf  in  the  harbor  of  the  Savannah  River  to  recover  from 
the  Government  as  upon  an  implied  contract  for  the  taking 
of  his  property  in  the  improvement  of  that  harbor,  are 
stated  in  the  opinion* 

Mr.  Gearg0  A.  Kirig^  with  whom  Mr.  WiUiain  B.  King 
was  on  the  brief ^  for  appellant: 

Appellant's  right  of  recovery  is  based  on  the  following 
groimds: 

The  Government  had  the  right  to  take  this  property 
for  the  public  use  of  harbor  improvement. 

This  right  was  exercised  by  the  following  acts  of  govern- 
mental authorities: 

The  submission  to  Congress  by  the  officers  of  the 
Engineer  Corps  of  the  United  States  Army  of  a  plan 
which  contemplated  the  taking  of  this  very  property  and 
the  payment  of  damages  for  the  same. 

The  approval  of  the  plan  by  Congress  through  the  mak- 
ing of  appropriations  for  the  same. 

The  action  of  the  Secretary  of  War  in  the  establishment 
of  a  harbor  Une  which  took  in  this  very  property. 
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The  entering  into  a  contract  by  an  engineer  officer  of 
the  Army,  approved  by  the  Chief  of  Engineers,  for  cutting 
off  the  land  outside  of  the  harbor  line  thus  fixed. 

The  action  of  the  engineer  officer  in  charge  of  improve- 
ments in  ordering  Willink  to  desist  from  renewing  his 
piling  and  in  ordering  him  to  remove  everything  belonging 
to  him  outside  of  the  harbor  line. 

The  action  of  the  United  States  District  Attorney  in 
threatening  appellant  with  prosecution  under  the  criminal 
provisions  of  the  River  and  Harbor  Act,  imless  he  desisted 
from  further  obstruction,  and  removed  such  piling  as 
Captain  Carter  desired  removed,  i.  e.,  all  pilinjg  outside 
the  bulkhead  line. 

Appellant  acquiesced  in  the  taking  of  his  property  by 
such  ample  authority,  both  legislative  and  executive; 
acted  the  part  of  a  good  citizen  in  refraining  from  fiu*ther 
acts  of  ownership  thereof  or  interfering  with  the  projects 
of  improvements;  and  thus  reserved  his  right  to  recover 
compensation. 

The  opinion  of  the  court  below  in  its  first  paragraph 
expresses  regret  at  its  inability  to  reach  a  conclusion 
favorable  to  the  claimant.  PumpeUy  v.  Green  Bay  Co.,  13 
Wall.  166;  United  Stales  v.  Great  FaUs  Co.,  112  U.  S.  645; 
United  States  v.  Lynah,  188  U.  S.  445;  United  States  v. 
Welch,  217  U.  S.  333,  338;  United  Stales  v.  Guzzard,  219 
U.  S.  180;  Richards  v.  Washington  Terminal  Co.,  233  U.  S. 
546. 

Greenieaf  v.  Garrison,  237  U.  S.  251,  distinguished,  as  the 
invasion  of  the  property  in  this  case  was  of  the  land, — ^not 
merely  of  the  possessory  rightr  of  a  riparian  owner  in  the 
bed  of  adjacent  navigable  water. 

The  right  of  appellant  to  compensation  does  not  rest 
entirely  upon  the  Fifth  Amendment  or  other  general  pro- 
vision of  law.  It  is  also  based  upon  the  fact  that  the  ap- 
proved project  under  which  the  land  and  wharves  were 
taken  contemplated  that  they  should  be  paid  for,  and  the 
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estimate  of  appropriation  included  S45,000  for  ''the  dam- 
ages to  private  property"  and  "replacing  wharves"  and 
Congress  appropriated  the  sum  so  asked.  Hence,  the  claim 
rests  also  upon  the  direct  provisions  of  an  act  of  Congress. 
There  is  no  foundation  for  the  view  that  the  acts  of 
the  officers  of  the  United  States  stopped  short  of  a  taking 
of  the  claimant's  property.  Everything  was  done  under 
full  sanction  of  the  Secretary  of  War.  He  in  turn  acted 
under  the  authority  of  an  act  of  Congress.  Claimant  was 
not  obliged  to  submit  to  the  indignity  of  arrest  and  prose- 
cution,  in  order  to  test  his  rights.  On  the  contrary,  he 
acted  as  a  good  citizen,  in  conforming  to  the  desires  of  the 
officers  of  the  Government,  who  were  carrying  out  the 
directions  of  the  Secretary  of  War,  and  in  suffering  the 
damage  infficted  upon  him,  relying  upon  the  courts  for 
redress  in  awarding  him  the  "just  compensation"  assiu^ 
by  the  Constitution  for  the  taking  of  his  property.  Pear^ 
saU  V.  Supervisors,  74  Michigan,  558;  JanesviUe  v.  Car- 
perUer,  77  Wisconsin,  288,  301;  Forster  v.  Scott,  136  N.  Y. 
577;  St.  Louis  v.  HiU,  116  Missouri,  527,  534;  Lewis  on 
Eminent  Domain,  §§  9&-101. 

Mr.  Assistant  Attorney  General  Huston  Thompson  for 
the  United  States: 

Congress  acted  within  its  constitutional  powers  in  au- 
thorizing the  Secretary  of  War  to  establish  the  harbor 
lines  in  the  Savannah  River.  Greenieaf  Lumber  Co.  v. 
Garrison,  237  U.  S.  251,  258;  §  12,  Act  of  August  11, 1888, 
25  Stat.  c.  860, 400, 425. 

In  establishing  the  harbor  line  the  Secretary  of  War  was 
simply  attempting  to  carry  out  previous  plans  within  the 
power  del^ated  to  him  by  Congress.  Union  Bridge  Com- 
pany  v.  United  States,  204  U.  S.  364.  As  the  agent  of 
Congress  the  Secretary's  acts  in  the  premises  cannot  be 
questioned.  Scranton  v.  Wheeler,  179  U.  S.  141,  162; 
United  States  v.  Chandler  Dunbar  Co.,  229  U.  S.  64. 
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The  establishment  of  the  line  of  1889  did  not  exhaust  the 
Secretary's  power,  but  there  remained  to  him  authority  to 
change  the  line  when  and  as  often  as  the  demands  of 
navigation  in  his  judgment  made  it  necessary.  Union 
Bridge  Co.  v.  United  Stales j  supra;  Monangahela  Bridge  Co. 
V.  United  States,  216  U.  S.  177,  104;  PhUadelpMa  Co.  v. 
Slimson,  223  U.  S.  606,  638. 

The  premises  directly  affected  were  within  high  water 
and  harbor  lines  of  a  navigable  stream,  and  theilrfore  the 
Fifth  Amendment  cannot  be  invoked. 

The  Fifth  Amendment  cannot  be  invoked  where  the 
right  of  appellant  to  the  use  of  the  river  bed  was  subject 
to  a  superior  right  of  the  Government,  which  had  been 
exercised. 

Under  the  dominant  right  of  the  Government  to  im- 
prove navigation,  its  engineers  could  require  the  removal 
of  anything  in  the  bed  of  the  stream  which  obstructecl 
navigation.    Cases  sujjra. 

Hence,  when  appellant  constructed  the  wharf  and  ma- 
rine railway  witMn  the  confines  of  the  stream  he  did  so 
subject  to  subsequent  action  of  Congress. 

The  damages  complained  of  were  not  the  result  of  direct 
invasion  by  the  Government,  but  the  incidental  conse- 
quence of  a  lawful  exercise  of  governmental  power. 

The  harbor  line  of  March  4,  1889,  was  only  on  paper. 
Prosser  v.  Nat.  Pac.  R.  R.,  162  U.  S.  69. 

Appellant  was  never  ousted  from  his  premises.  What- 
ever damage  resulted  to  him,  such  as  cost  of  dredging 
along  his  marine  railroad  and  a  loss  of  business  con- 
sequent to  the  diminished  depth  of  water  and  his  inability 
to  dock  large  vessels,  occurred  from  the  fact  that  the  im- 
provements affected  were  within  the  confines  of  a  navi- 
gable stream.  Gibson  v.  United  States,  166  U.  S.  269; 
United  States  v.  Bedford,  192  U.  S.  217. 

Appellant's  contention  being  pr^cated  upon  tortious 
acts  of  government  officials,  the  Court  of  Claims  was  withr 
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out  jurisdiction.  Longford  v.  United  StateSy  101  U.  S. 
341-346;  Bigby  v.  Uniied  States,  188  U.  S.  400,  410; 
HiU  V.  UnUed  States,  149  U.  S.  593,  599. 

Mr.  Justice  Van  Dbyanteb  delivered  the  opinion  of 
the  court. 

Henry  F.  Willink  sued  to  recover  as  upon  an  implied 
contract  for  an  alleged  taking  of  his  property  in  the  im- 
provement of  the  harbor  in  the  Savannah  River  at  Savan- 
nahy  Georgia.  A  recovery  was  denied,  38  Ct.  Cls.  693; 
49  Ct.  Cls.  701,  and  the  claimant's  executrix  prosecutes 
this  appeal. 

The  material  facts  disclosed  by  the  findings  are  these: 
At  Savannah  the  river  is  navigable  and  within  the  ebb  and 
flow  of  the  tide.  Opposite  the  city  is  Hutchinson's  Island, 
a  strip  of  which  on  the  side  towards  the  city  was  owned 
by  the  claimant.  He  there  conducted  a  plant  for  repairing 
vessels.  Among  his  facilities  used  in  the  business  were  a 
marine  railway  and  a  wharf«  The  former  extended  into 
the  river  and  was  protected  by  sheet  piling  "where  in  the 
water.''  A  substantial  portion  of  it  lay  below  the  mean 
high-water  line,  and  the  wharf  seeins  also  to  have  been 
below  that  line,  althouj^  its  location  is  not  precisely 
stated.  In  the  conduct  of  the  claimant's  business  the 
vessels  subjected  to  repair  were  drawn  out  of  the  river 
and  lowered  into  it  by  means  of  the  railway^  and  to  prevent 
its  lower  end,  "which  was  under  water  at  high  tide," 
from  becoming  seriously  obstructed  by  deposits  of  mud 
the  piling  was  driven  on  both  sides.  >  The  piling  was 
effectual  for  the  piurpose,  but  decayed  in  time  and  had 
to  be  replaced. 

Prior  to  1887  many  improvements  had  been  made  in 
the  harbor,  and  in  that  year  a  plan  for  fiuther  and  exten-r 
sive  improvements  was  submitted  to  Congress,  but  was 
DQt  approved*   Among  other  changes  this  plan  content 
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plated  a  widening  of  the  river  by  cutting  away  a  portion 
of  Hutchinson's  Island  including  that  whereon  the  claim- 
ant's facilities  were  situate.  On  May  4,  1889,  the  harbor 
line,  which  theretofore  had  not  reached  the  island  or  the 
claimant's  facilities,  was  reestablished  by  the  Secretary 
of  War,  under  §  12  of  the  act  of  August  11,  1888,  c.  860, 
25  Stat.  400,  425,  in  such  manner  that  a  part  of  the  claim- 
ant's land  and  all  of  his  facilities  were  brought  within  the 
harbor  area.  In  1890  another  extended  project,  retainiiig 
the  earlier  proposal  to  widen  the  river  by  cutting  away 
a  portion  of  the  island,  was  submitted  to  Congress  and 
was  approved.  The  estimated  cost  of  this  project  was 
$3,500,000,  which  mcluded  $45,000  for  "possible  land 
damages"  to  the  island.  A  part  of  the  larger  sum  was 
appropriated  each  year  imtil  the  appropriations  equalled 
the  full  estimate,  which  was  in  1895.  llie  appropriation 
of  July  13,  1892,  c.  158,  27  Stat.  88,  92,  was  accompanied 
by  a  provision  that  ''contracts  ijmy  be  entered  into  by  the 
Secretary  of  War  for  such  materials  and  work  as  may 
be  necessary  to  complete  the  present  project  of  improve- 
ment, to  be  paid  for  as  appropriations  may  from  time  to 
time  be  made  by  law,  not  to  exceed  in  the  aggr^^te" 
so  much  of  the  estimate  as  remained  unappropriated. 
A  contract  was  then  made  for  cutting  away  a  portion  of 
the  island  including  that  whereon  the  claimant's  facilities 
were  situate,  but  this  work  never  was  done  or  undertaken, 
and  the  appropriations  were  otherwise  exhausted  and  the 
project  treated  as  completed. 

In  the  summer  of  1892  the  condition  of  the  claimant's 
wharf  and  piling  became  such  that  it  was  necessary  to 
rebuild  the  one  and  to  renew  the  other.  While  he  was  so 
engaged  the  engineer  officer  in  charge  of  the  harbor  im- 
provements requested  him  to  desist  and  to  remove  all  of 
his  f aciUties  that  were  within  the  harbor  area  as  defined 
by  the  Secretary  of  War  in  1889.  The  request  was  fol- 
lowed by  a  letter  from  the  United  States  Attorney  for 
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that  district  notifying  the  claimant  that  in  driving  the 
piling  he  was  obstructing  navigation  contrary  to  the  act 
of  September  19,  1890,  c.  907,  26  Stat.  426,  454^55,  and 
that  unless  he  desisted  and  ''all  piling  outside  of  the 
bulkhead  line"  was  removed  he  would  be  prosecuted. 
Because  of  this  request  and  notice  he  ceased  work  upon 
the  piling  and  wharf,  but  did  not  remove  any  of  his  facili- 
ties or  surrender  them  or  his  land  to  the  United  States  or 
any  of  its  officers.  On  the  contrary,  he  continued  to 
operate  his  plant  and  use  his  marine  railway  and  other 
facihties  as  best  he  could.  Theretofore  he  was  able  to 
haul  up  on  the  railway  and  repair  vessels  of  considerable 
draft,  and  the  chief  profit  in  his  business  came  from  that 
work;  but  thereafter,  the  renewal  of  the  piling  being  pre- 
vented, deposits  of  mud  filled  up  the  entrance  to  the 
railway  to  such  an  extent  that  he  was  obliged  to  confine 
his  work  to  smaller  vessels.  Even  then  it  was  necessary 
to  be  almost  constantly  dredging  the  entrance.  This 
condition  continued  until  December,  1897,  when-  the 
Secrefcuy  of  War  reestablishied  the  harbor  line  as  it  was 
prior  to  May  4,  1889.  The  expense  incurred  by  the 
claimant  in  dredging  was  $7,697  and  the  loss  consequent 
upon  his  inability  to  handle  the  larger  vessels  was  S12,500. 

Upon  these  facts,  as  before  indicated,  the  court  held 
that  he  was  not  entitled  to  recover. 

We  reach  the  same  conclusion,  and  for  the  following 
reasons: 

There  was  no  actual  taking  of  any  of  the  claimant's 
property,  nor  any  invasion  or  occupation  of  any  of  his 
land.  As  respects  his  upland,  he  was  not  in  any  wise 
excluded  from  its  use,  nor  was  his  possession  disturbed- 
Something  more  than  the  location  of  a  harbor  line  across 
the  land  was  required  to  take  it  from  him  and  appropriate 
it  to  public  use.  Yesler  v.  Washington  Harbor  Line  Com- 
missfUyiwrSj  146  U.  S.  646,  656;  Proaser  v.  Nor.  Pac.  B.  R., 
X62  U.  S.  59,  65;  Philadelphia  Co.  v.  Stinison,  223  U.  S. 
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605,  623.  No  taking  resulted  from  the  request  that  he 
remove  his  facilities,  for  it  was  neither  acceded  to  nor 
enforced.  And  the  contract  for  cutting  away  a  part  erf 
the  land  was  also  without  effect,  because  there  was  no 
attempt  at  performance.  Thus,  at  best,  the  asserted 
taking  rested  upon  the  acts  of  the  engineer  officer  and  the 
district  attorney  in  preventing  the  claimant  from  renew- 
ing his  piling  and  rebuilding  his  wharf.  But  in  this  no 
right  of  his  was  infringed.  The  river  hemg  navig^le 
and  tidal,  whatever  rights  he  possessed  in  the  land  below 
the  mean  high-water  line  were  subordinate  to  the  public 
right  of  navigation  and  to  the  power  of  Congress  to  em- 
ploy all  appropriate  means  to  keep  the  river  open  and  its 
navigation  unobstructed.  Oibson  v.  United  StateSy  166 
U.  S.  269,  271;  ScranUm  v.  Wheeler,  179  U.  S.  141,  163 
PhUadelphia  Co.  v.  StimBtm,  2a&  U.  S.  605,  634,  638 
United  Stales  v.  Chandler-Dunbar  Co.,  229  U.  S.  53,  62 
Lewis  Blue  Point  Oyster  Co.  v.  Briggs,  229  U.  S.  82,  88 
Greenieaf  Lumber  Co.  v.  Garrison,  237  U.  S,  251, 263.  The 
piling  and  wharf  were  below  the  mean  high-water  line, 
and  so,  if  navigation  was  likely  to  be  injuriously  affected 
by  their  presence.  Congress  could  prevent  their  renewal 
without  entitling  him  to  compensation  therefor.  See 
cases  supra.  By  the  legislation  in  force  at  the  time. 
Congress  not  only  authorized  the  Secretary  of  War  to 
establish  the  harbor  lines,  but  made  it  unlawful  to  extend 
any  wharf  or  other  works,  or  to  make  any  deposits,  within 
the  harbor  ai:^  as  so  defined,  except  imder  such  r^ula- 
tions  as  the  Secretary  might  prescribe,  and  laid  upon 
the  district  attorney  and  the  officer  in  charge  of  the 
harbor  improvements  the  duty  of  giving  attention  to  the 
enforcement  of  its  prohibitive  and  punitive  provisions, 
Aug.  11,  1888,  c.  860,  §  12,  25  Stat.  400,  425;  Sept.  19, 
1890,  c.  907,  §§  11-12,  26  Stat.  426, 455.  When  the  claim- 
ant attempted  to  renew  the  piling  and  rebuild  the  wharf 
they  were  not  only  below  the  mean  high-water  Une  but 
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within  the  harbor  area  as  defined  under  this  l^islation. 
Consistently  with  its  prohibitions  he  could  not  proceed 
with  the  work,  except  under  a  permissible  regulation  of  the 
Secretary  of  War.  It  is  not  contended  that  the  work  was 
thus  made  permissible,  and  so  the  conclusion  is  unavoid- 
able that  the  claimant  was  proceeding  in  violation  of  the 
statute  and  that  the  engineer  officer  and  the  district  at- 
torney rightly  requested  him  to  desist.  Such  mconven- 
ience  and  damage  as  he  sustained  resulted  not  from  a 
taking  of  his  property,  but  from  the  lawful  exercise  of  a 
power  to  which  it  had  always  been  subject.  Gibson  v. 
United  States,  supra,  276;  Bedford  v.  United  States,  192 
U.  S.  217,  224. 

Judgment  affirmed. 

Mr.  Justice  McRetnolds  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 


CENTRAL  TRUST  COMPANY  OF  ILLINOIS,  TRUS- 
TEE OF  FRANK  E.  SCOTT  TRANSFER  COM- 
PANY, BANKRUPT,  V.  CHICAGO  AUDITORIUM 
ASSOCIATION. 

APPEAL-  FROM  THE   CIRCUIT  COURT  OP  APPEALS  FOR  THE 
SEVENTH  CIRCUIT. 

CHICAGO  AUDITORIUM  ASSOCIATION  v.  CEN^ 
TRAL  TRUST  COMPANY,  TRUSTEE,  &c. 

APPEAL  FROM  AND  CERTIORARI  TO  THE  CIRCUIT  COURT  OP 
APPEALS  FOR  THE  SEVENTH   CIRCUIT. 

Nob.  162,  174.   Arguod  January  12,  1916.— Decided  April  3,  1916. 

Appeals  from  dedsions  of  the  Circuit  Court  of  Appeals,  allowing  or 
rejecting  a  claim  in  bankruptcy,  are,  in  the  absence  of  the  certificate 
prescribed  by  §25b-2,  limited  under  §25b-l  to  cases  involving 
Federal  quostions  of  the  kind  described  in  §  237,  Jud.  Code. 
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Whether  damages  for  anticipatory  breai^h  of  an  executory  contract 
which  one  of  the  parties  can  cancel  on  notice  after  a  stated  period  can 
be  recovered  for  the  life  of  the  contract  or  only  up  to  the  end  of  such 
period  after  the  breach  involves  no  Federal  questimL 

Where  the  question  on  which  a  cross  appeal  is  based  is  of  general  im- 
portance in  relation  to  questions  involved  on  the  direct  apical,  the 
court  may,  and  in  this  case  does,  allow  a  certiorari  in  lieu  of  the 
cross  appeal  which  must  be  dismissed. 

The  general  rule,  the  exceptions  to  which  are  not  material  in  this  case, 
is  that  where  a  party,  bound  by  an  executory  ccMitract,  repudiates 
his  obligations  or  disables  himself  frcxn  performance,  the  promisee 
has  the  option  to  treat  the  contract  as  ended  and.  may  maintain 
an  action  at  once  for  damages  occasioned  by  the  anticipatory  breach. 

The  intervention  of  bankruptcy,  hddf  under  the  circumstances  o(  this 
case,  to  constitute  such  a  breach,  notwithstanding  the  petition  was 
involuntary;  and  also  held  that  the  claim  of  tbe  promisee  is  one 
founded  upon  a  contract  expressed  or  implied  and  provable  under 
§  63a-4,  and  that  the  damages  may  be  liquidated  under  §  ^b. 

In  this  case,  held  that  the  claim  may  be  proved  for  damages  occasioned 
by  the  breach  covering  the  entire  life  of  the  contract,  notwithstand- 
ing the  party  proving  the  claim  had  the  right  to  cancel  on  a  stated 
notice,  that  provision  not  bemg  reciprocal. 

216  Fed.  Rep.  308,  afl&rmed  as  to  allowance  of  claim;  cross  appeal 
therefrom  dismissed;  certiorari  allowed  and  reversed  as  to  amount 
of  claim  allowed. 

The  fsrCts,  which  involve  the  effect  of  bankruptcy  of 
one  party  to  an  executory  contract  and  the  right  of  the 
other  party  to  regard  the  same  as  an  anticipatory  breach 
of  the  contract  and  to  prove  its  claim  against  the  bank- 
rupt's estate,  are  stated  in  the  opinion. 

Mr.  Edwin  C.  Brandenburg,  with  whom  Mr.  Frederick 
D.  SiJber  and  Mr.  Clarence  J.  SUber  were  on  the  brief,  for 
Central  Trust  Company,  Trustee: 

Subdivisions  1  and  4  of  §  63a,  of  the  Bankruptcy  Act, 
must  be  construed  together,  and  the  words,  '^  absolutely 
owing  at  the  time  of  the  filing  of  the  petition,  etc.,"  ap- 
pearing in  subd.  1,  are  to  be  read  into  and  construed  as  a 
part  of  subd.  4.     Zavelo  v.  Reeves,  2Sn  U.  S.  625;  Re 
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Rothj  181  Fed.  Rep.  667;  Colman  Co.  v.  Wiihoft,  196 
Fed.  Rep.  250. 

Anticipatory  breach  of  an  executory  contract^  results 
from  a  positive,  unconditional  and  unequivocal  declara- 
tion by  a  party  thereto,  or  fixed  purpose  not  to  perform 
the  contract,  in  any  event  or  at  any  time.  Dinghy  v. 
Oler,  117  U.  S.  490;  Roehm  v.  Hcrrat,  178  U.  S.  1;  Lake 
Shore  &c.  Ry.  v.  Richards,  152*minois,  59;  Zuck  v.  Mo- 
Clure,  98  Pa.  St.  541;  Johnstone  v.  MiUing,  L.  R.  16 
Q.  B.  Div.  460;  Dalrympk  v.  ScoU,  19  Ont.  App.  Rep. 
477;  People  v.  Globe  Ins.  Co.,  91  N.  Y.  174;  distmguishing: 
LoveU  V.  St.  Louis  Ins.  Co.,  Ill  U.  S.  264;  Can  v.  Hamilr 
ton,  129  U.  S.  252;  Penna.  Sled  Co.  v.  N.  Y.  City  Ry.,  198 
Fed.  Rep.  721,  735. 

Neither  insolvency  nor  the  filing  of  an  involuntary 
petition  in  bankruptcy,  foUowed  by  adjudication,  consti- 
tutes a  breach  of  an  executory  contract,  to  which  the 
insolvent  or  bankrupt  is  a  party,  and  from  which  a  prov- 
able debt  accrues.  Phenix  Bank  v.  Waterhury,  197  N.  Y. 
161;  Re  Agra  Bank,  L.  R.  5  Eq.  Cas.  160;  Maicomson 
V.  Wappoo  Mills,  88  Fed.  Rep.  680;  Re  Inman  cfc  Co., 
171  Fed.  Rep.  185;  S.  C,  175  Fed.  Rep.  312;  Lesser  v. 
Gray,  8  Ga.  App.  605;  aff'd  in  236  iJ.  S.  70;  Re  Imperial 
Brewing  Co.,  143  Fed.  Rep.  579;  Matter  of  Montague,  32 
Am.  B.  R.  106;  distinguishing  Re  Swift,  112  Fed.  Rep. 
315;  Re  PeUingiU,  137  Fed.  Rep.  143;  Re  Neff,  157  Fed. 
Rep.  57. 

Resulting  claim  for  damages,  if  bankruptcy  is  in  fact  a 
breach,  constitutes  nothing  more  tlmn  a  contingent  claim, 
which  is  non-provable  under  the  present  Bankruptcy  Act, 
§63a.  1  Remington  on  Bank.  (2d  ed.,  §641);  Dunbar 
v.  Dunbar,  "  (J.  S.  340;  Cotting  v.  Hooper,  34  Am. 
B.  R.  23;  Re  Levy,  208  Fed.  Rep.  479;  Re  American 
Vacuum  Cleaner  Co.,  192  Fed.  Rep.  939;  Williams  v. 
f/.  S.  Fide%  Co.,  236  U.  S.  549. 

For  the  same  reason,  as  applied  to  leasehold  contracts, 
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subsequent  instailments  of  rent  or  damages  for  alleged 
breach  through  bankruptcy,  of  one  of  the  parties,  are  not 
provable  in  bankruptcy.  Watson  v.  MerriUj  136  Fed. 
Rep.  359;  Colman  v.  Withoft,  195  Fed.  Rep.  260;  Be  Roth, 
181  Fed.  Rep.  667;  Slocum  v.  Soliday,  183  Fed.  Rep.  410. 

The  contract  involved  passed,  by  operation  of  law, 
and  as  part  of  the  bankrupt's  estate,  to  the  appellant  as 
its  trustee.   Gcuslay  v.  WiUiaim,  210  JJ.  8. 41. 

As  such,  the  appellant  had  a  reasonable  length  of  time 
after  its  election  and  qualification  as  trustee,  to  either 
assume  or  renoimce  performance  of  the  contract.  Spar- 
hawk  V.  Yerkes,  142  U.  S.  1,  13;  Sessions  v.  Romadka,  145 
U.  S.  29;  Atch.y  Top.  &c.  Ry.  v.  Hurley,  163  Fed.  Rep.  603. 

Mr.  WiUiam  D.  Bangs,  with  whom  Mr.  Rudolph  Matz 
and  Mr.  John  C  Mechem  were  on  the  brief,  for  Chicago 
Auditorium  Association: 

Bankruptcy  constitutes  a  material  breach  of  ^ecutoiy 
contracts.  Disablement  from  performance  is  a  breach  of 
contract.   Roehm  v.  Horst,  178  U.  S.  1. 

Insolvency  i?  often  a  disablement.  Chemical  Bank  v. 
World's  Columbian  Exp.,  170  Illinois,  82;  Bank  of  Comr 
missioners  v.  New  Hampshire  Trust  Co.,  69  N.  H.  621. 

Similarly,  so  is  the  appointment  of  a  receiver.  Penn- 
sylvania Steel  Co.  V.  New  York  City  Ry.,  198  Fed.  Rep.  721. 

Or  proceedings  for  liquidation  under  special  statutes. 
LoveU  V.  St.  Louis  Life  Ins.  Co.,  Ill  U.  S.  264;  Carr  v. 
Hamilton,  129  U.  S.  252. 

Bankruptcy  is  a  complete  disabl^nent.  Re  Swift,  112 
Fed.  Rep.  315;  Re  PettingiU,  137  Fed.  Rep.  143;  Re  Neff, 
157  Fed.  Rep.  57;  Re  Duquesne  Light  Co.,  176  Fed.  Rep. 
786;  Re  Dr.  Vorhees  Co.,  187  Fed.  Rep.  611. 

A  claim  for  damages  for  a  material  breach  of  an  execu- 
tory contract  caused  by  bankruptcy  constitutes  a  prov- 
able debt.  Cases  supra,  and  see  also  Zavdo  v.  Reeves, 
227  U.  S.  625;  Ex  parte  Pollard,  2  Lowell,  411;  Lesser  v. 
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Gray,  236  U.  S.  70;  Grant  Shoe  Co.  v.  Lcdrd,  212  U.  S. 
445. 

The  present  case  does  not  involve  an  anticipatory  breach 
of  contract.  Williston,  Wald's  Pollock  on  Contracts, 
pp.  362,  363;  Lowe  v.  Harwood,  139  Massachusetts,  135. 

The  claim  is  provable,  although  the  damages  are  un- 
liquidated and  the  trustee  has  an  option  to  continue  the 
performance  of  executory  contracts.  Grant  Shoe  Co.  v. 
Laird,  212  U.  S.  445;  Re  Swift  et  aZ.,  112  Fed.  Rep.  315; 
Dunbar  v.  Dunbar,  190  U.  S.  340;  Cobb  v.  Overman,  109 
Fed.  Rep.  65. 

The  rule  as  to  the  material  breach  of  a  covenant  to 
pay  rent  does  not  apply  to  the  material  breach  of  execu- 
tory contracts.  Co.  Litt.  292b,  §§  512-513;  Re  Roth  and 
Appel,  181  Fed.  Rep.  667;  Watson  v.  MerriU,  136  Fed. 
Rep.  359;  Slocum  v.  Soliday,  183  Fed.  Rep.  410. 

An  option  in  one  party  of  cancellation  upon  stipulated 
contingencies  does  not,  after  material  breach  by  the 
other  party,  affect  the  recovery  of  damages  for  breach  of 
contract  by  that  party  for  whose  benefit  the  option  was 
inserted.    Dunbar  v.  Dunbar,  190  U.  S.  340. 

The  general  policy  of  the  Bankruptcy  Act  favors  the 
provability  of  claims  for  damages  upon  executory  con- 
tracts matured  by  bankruptcy.  Williams  v.  U.  S.  Fi- 
delity Co.,  236  U.  S.  549. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

On  July  22,  1911,  a  creditors'  petition  in  bankruptcy 
was  filed  against  the  Frank  E.  Scott  Transfer  Company,  an 
Illinois  corporation,  and  it  was  adjudged  a  bankrupt  on 
August  7.  The  act  of  bankruptcy  charged  and  adjudicated 
does  not  appear.  When  the  proceedings  were  commenced, 
the  bankrupt  held  contract  relations  with  the  Chicago 
Auditorium  Association  under  a  written  agreement  made 
between  them  February  1,  1911,  which  had  been  partially 
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performed.  By  its  terms  the  Association  granted  to  the 
Transfer  Company,  for  a  term  of  five  years  from  the  date 
of  the  contract,  the  baggage  and  livery  privilege  of  the 
Auditorium  Hotel,  in  the  City  of  Chicago,  that  is  to  say, 
the  sole  and  exclusive  right,  so  far  as  it  was  within  the 
legal  capacity  of  the  Association  to  grant  the  same,  to 
transfer  baggage  and  carry  passengers  to  and  from  the 
hotel  and  to  furnish  livery  to  its  guests  and  patrons.  For 
the  baggage  privilege  the  Transfer  Company  agreed  to  pay 
to  the  Association  the  sum  of  $6,000,  in  monthly  instal- 
ments of  $100  each,  and  for  the  livery  privilege  the  sum  of 
$16,000  in  monthly  instalments  of  $260  each,  and  also 
agreed  to  furnish  to  the  hotel  and  its  guests  and  patrons 
prompt  and  eflBcient  baggage  and  hvery  service  at  reason- 
able rates  at  all  times  diuing  the  continuance  of  the 
privileges.    It  was  further  agreed  as  follows: 

"The  party  of  the  first  part  [Chicago  Auditorium 
Association],  however,  reserves  the  right,  which  is  an 
express  condition  of  the  foregoing  grants,  to  cancel  and 
revoke  either  or  both  of  said  privileges,  by  giving  six 
months'  notice  in  writing  of  its  election  so  to  do,  whenever 
the  service  is  not,  in  the  opinion  of  the  party  of  the  first 
part,  satisfactory,  or  in  the  event  of  any  change  in  manage- 
ment of  said  hotel;  and  in  case  of  the  termination  of  either 
or  both  of  said  privileges  by  exercise  of  the  right  and  option 
reserved  by  this  paragraph,  such  privilege  or  privileges 
shall  cease  and  determine  at  the  expiration  of  the  six 
months'  notice  aforesaid,  and  both  parties  hereto  shall  in 
that  case  be  released  from  further  liability  respecting  the 
concession  so  cancelled  and  revoked. 

"Said  rights  and  .concessions  shall  not  be  assignable 
without  the  express  written  consent  of  the  party  of  the 
first  part,  nor  shall  the  assignment  of  the  same,  with  such 
written  consent,  relieve  the  party  of  the  second  part  [Scott 
Transfer  Company]  from  liability  on  the  covenants  and 
agreements  of  this  instrument.'? 
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The  contract  authorized  the  Association,  in  the  event  of 
default  by  the  Transfer  Company  in  the  pajmient  of  any 
instahnent  of  money  due,  or  in  the  perfonnance  of  any 
other  covenant,  if  continued  for  thirty  days,  to  terminate 
the  privileges  at  its  option,  without  releasing  the  Transfer 
Company  from  liability  upon  its  covenants.  Should  either 
or  both  of  the  privileges  be  thus  terminated  before  Jan- 
uary 31,  1916,  the  Association  was  to  be  at  liberty  to  sell 
the  privileges,  or  make  a  new  or  different  contract  for  the 
remainder  of  the  term,  but  was  not  to  be  obhged  to  do  this, 
and  the  Transfer  Company,  unless  released  in  writing,  was 
to  remain  liable  for  the  entire  amount  agreed  to  be  paid 
by  it. 

Up  to  the  time  of  the  bankruptcy  this  contract  re- 
mained in  force,  and  neither  party  had  violated  any  of  its 
covenants.  The  trustee  in  bankruptcy  did  not  elect  to 
assume  its  performance,  and  the  Association  entered  into  a 
contract  with  other  parties  for  the  performance  of  the 
baggage  aad  livery  service,  and  obtained  therefrom  the 
sum  of  $234.69  mpnthly  as  compensation  for  those  privi- 
leges. On  February  28, 1912,  it  exhibited  its  proof  against 
the  bankrupt  estate,  claiming  an  indebtedness  of  $6,537.94, 
of  which  $311.20  had  accrued  prior  to  the  bankruptcy 
proceedings,  and  the  remainder  was  claimed  as  unliqui- 
dkted  damages  arising  under  the  contract  for  alleged 
breach  thereof  on  the  part  of  the  bankrupt  through  the 
bankruptcy  proceedings.  Of  this  amount  $691.86  repre- 
sented the  loss  incurred  during  the  first  six  months  of 
bankruptcy.  Objections  filed. by  the  trustee  were  sus- 
tained by  the  referee,  except  as  to  that  portion  of  the 
claim  which  had  accrued  prior  to  the  bankruptcy  pro-, 
ceedings.  On  review,  the  District  Com*  sustained  this 
decision.  On  appeal  to  the  Circuit  Com*  of  Appeals,  the 
order  of  the  District  Court  was  reversed,  and  the  cause 
remanded  with  direction  to  allow  $691.86  upon  the  claim, 
and  to  disallow  the  remaining  portion.   216  Fed.  Rep.  308. 
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An  appeal  to  this  court  by  the  trustee  in  bankruptcy 
was  allowed,  under  §  25b-2  of  the  Bankruptcy  Act  (of 
July  1,  1898,  c.  541;  30  Stat.  544,  553),  upon  a  certificate 
by  a  Justice  of  this  court  that  the  determination  of  the 
questions  involved  was  essential  to  a  uniform  construction 
of  the  Act  throughout  the  United  States.  This  is  No.  162. 
Thereafter  a  cross-appeal  by  the  Auditorium  Association 
was  allowed  by  one  of  the  judges  of  the  Circuit  Court  of 
Appeals.    This  is  No.  174. 

A  motion  is  made  to  dismiss  the  cross-appeal,  and  this 
must  be  granted.  In  the  absence  of  the  certificate  pre- 
scribed by  §  25b-2,  the  sole  authority  for  an  appeal  from  a 
decision  of  the  Circuit  Court  of  Appeals  allowing  or  re- 
jecting a  claim  is  found  in  §  25b-l :  ''Where  the  amount  in 
controversy  exceeds  the  smn  of  two  thousand  dollars,  and 
the  question  involved  is  one  which  might  have  been  taken 
on  appeal  or  writ  of  error  from  the  highest  court  of  a  State 
to  the  Supreme  Com*  of  the  United  States.^'  This  limits 
such  appeals  to  cases  where  Federal  questions  are  involved, 
of  the  kind  described  in  §  237,  Jud.  Code.  Th^  motion  to 
dismiss  is  resisted  upon  the  ground  that  the  claim  of  the 
Association  to  damages  beyond  a  period  of  six  months  was 
denied  by  the  Court  of  Appeals  as  not  constituting  a 
provable  debt  in  bankruptcy,  and  that  a  Federal  question 
is  thus  necessarily  presented,  provability  depending  upon  a 
construction  of  the  Bankruptcy  Act.  An  examination  of 
the  opinion  of  that  court,  however,  shows  that  while  it 
held  that  damages  for  anticipatory  breach  of  the  contract 
were  provable,  it  held  that  the  contract  itself,  because  of 
the  option  reserved  to  the  Auditorium  Association  to 
cancel  it  on  six  months'  notice,  was  mutually  obligatory 
for  that  term  only,  and  hence  no  damages  beyond  that 
period  were  allowable.  This  involved  no  Federal  question. 
Chapman  v.  Boioen,  207  U.  S.  89,  92. 

But,  in  view  of  the  general  importance  of  the  question  of 
the  amoimt  allowable  in  its  relation  to  the  questions 
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involved  in:  the  trustee's  appeal,  we  have  concluded 
that  a  certiorari  should  be  allowed  in  lieu  o|  the  cross- 
appeal. 

Coming  to  the  merits:  It  is  no  longer  open  to  question  in 
this  court  that^  as  a  rule,  where  a  party  boimd  by  an 
executory  contract  repudiates  his  obligations  or  disables 
himself  from  performing  them  before  the  time  for  per- 
formance,  the  promisee  has  the  option  to  treat  the  con- 
tract as  ended,  so  far  as  further  performance  is  concerned, 
and  maintain  an  action  at  once  for  the  damages  occasioned 
by  such  anticipatory  breach.  The  rule  has  its  exceptions, 
but  none  that  now  concerns  us.  Roehm  v.  Horst,  178  U.  S, 
1, 18, 19.  And  see  O'NeiU  v.  Supreme  Council,  70  N.  J.  L. 
410,  412.  There  is  no  doubt  that  the  same  rule  must  be 
applied  where  a  similar  repudiation  or  disablement  occurs 
dming  performance.  Whether  the  intervention  of  bank- 
ruptcy constitutes  such  a  breach  and  gives  rise  to  a  claim 
provable  in  the  bankruptcy  proceedings  is  a  question  not 
covered  by  any  previous  decision  of  this  court,  and  upon 
which  the  other  Federal  courts  are  in  conflict.  It  was, 
however,  held  in  LoveU  v.  St.  Louis  Life  Ins.  Co.,  Ill  U.  S. 
264, 274,  where  a  life  insurance  company  became  insolvent 
and  transferred  its  assets  to  another  company,  that  a 
policy-holder  was  entitled  to  regard  his  contract  as  ter- 
minated and  demand  whatever  damages  he  had  sustained 
thereby.  And  see  Can  v.  Hamilton,  129  U,  S.  252,  2$6. 
In  support  of  the  provability  of  the  claim  in  controversy, 
Ex  parte  Pollard,  2  Low.  411;  Fed.  Cas.  No.  11,252;  In  re 
Swift  (C.  C.  A.  1st),  112  Fed.  Rep.  315,  319,  321;  In  re 
Stem  (C.  C.  A.  2d),  116  Fed.  Rep.  604;  In  re  PeUingiU  & 
Co.  (D.  C,  Mass.),  137  Fed.  Rep.  143, 146, 147;  In  re  Neff 
(C.  C.  A.  6th),  157  Fed.  Rep.  57,  61,  are  referred  to;  and 
see  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.  (C.  C. 
A.  2d),  198  Fed.  Rep.  721,  736,  744.  To  the  contrary, 
In  re  Imperial  Brewing  Co.  (D.  C,  Mo.),  143  Fed.  Rep. 
679;  In  re  Inman  &  Co.  (D.  C,  Gft.),  171  Fed.  Rep.  185; 
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S.  C.J  175  Fed.  Rep.  312;  besides  which  a  number  of  cases 
arising  out  of  the  relation  of  landlord  and  tenant  are  cited: 
In  re  EUs,  98  Fed.  Rep.  967;  In  re  PehneweU,  119  Fed.  Rep. 
139;  Watson  v.  MerriU,  136  Fed.  Rep.  359;  In  re  Roth  A 
Appel,  181  Fed.  Rep.  667;  Colman  Co.  v.  Withoft,  195 
Fed.  Rep.  250.  Cases  of  the  latter  class  are  distinguish- 
able, because  of  the  "diversity  betweene  duties  which 
touch  the  realty,  and  the  meere  personalty."  Co.  Litt., 
292,  b,  §  513. 

The  contract  with  which  we  have  to  deal  was  not  a  con- 
tract of  personal  service  simply,  but  was  of  such  a  nature 
as  evidently  to  require  A  considerable  amount  of  capital, 
in  the  shape  of  equipment,  etc.,  for  its  proper  performance 
by  the  Transfer  Company.  The  immediate  effect  of 
bankruptcy  was  to  strip  the  company  of  its  assets,  and 
thus  disable  it  from  performing.  It  may  be  conceded  that 
the  contract  was  assignable,  and  passed  to  the  trustee 
under  §  70a  (30  Stat.  565),  to  the  extent  that  it  had  an 
option  to  perform  it  in  the  place  of  the  bankrupt  (see 
Sparhawk  v.  YerkeSy  142  U.  S.  1,  13;  Sunflower  OH  Com- 
pany  v.  Wilson,  142  U.  S.  313,  322) ;  for  although  there  was 
a  stipulation  against  assignment  without  consent  of  the 
Auditorium  Association,  it  may  be  assumed  that  this  did 
not  prevent  an  assignment  by  operation  of  law.  Still,  the 
trustee  in  bankruptcy  did  not  elect  to  assume  performance, 
and  so  the  matter  is  left  as  if  the  law  had  conferred  no  such 
election. 

It  is  argued  that  there  can  be  no  anticipatory  breach 
of  a  contract  except  it  result  from  the  voluntary  act  of 
one  of  the  parties,  and  that  the  filing  of  an  involuntary 
petition  in  bankruptcy,  with  adjudication  thereon,  is  but 
the  act  of  the  law  resulting  from  an  adverse  proceeding 
instituted  by  creditors.  This  view  was  taken,  with  respect 
to  the  effect  of  a  state  proceeding  restraining  a  corporation 
from  the  further  prosecution  of  its  business  or  the  exercise 
of  its  corporate  franchises,  appointing  a  receiver,  and 
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dissolving  the  corporation,  in  People  v.  Globe  Ins.  Co.,  91 
N.  Y.  174,  cited  with  approval  in  some  of  the  Federal  court 
decisions  above  referred  to.  In  that  case,  it  did  not  ap- 
pear that  the  company  was  the  responsible  cause  of  the 
action  of  the  State,  so  as  to  make  the  dissolution  its  own 
act;  but,  irrespective  of  this,  we  cannot  accept  the  reason- 
ing. As  was  said  in  Roeknl  v.  Horst,  178  U.  S.  1,  19: 
"Th^^parties  to  a  contract  which  is  wholly  executory  have 
a  right  to  the  maintenance  of  the  contractual  relations  up 
to  the  time  for  performance,  as  well  as  to  a  performance  of 
the  contract  when  due."  Commercial  credits  are,  to  a 
large  extent,  based  upon  the  reasonable  expectation  that 
pending  contracts  of  acknowledged  validity  will  be  per- 
-formed  in  due  course;  and  the  same  principle  that  entitles 
the  promisee  to  continued  willingness  entitles  him  to 
continued  ability  on  the  part  of  the  promisor.  In  short,  it 
must  be  deemed  an  impUed  term  of  every  contract  that 
the  promisor  will  not  permit  himself,  through  insolvency  or 
acts  of  bankruptcy,  to  be  disabled  from  making  perform- 
ance; and,  in  this  view,  bankruptcy  proceedings  are  but 
the  natiu^  and  legal  consequence  of  something  done  or 
omitted  to  be  done  by  the  bankrupt,  in  violation  of  his 
engagement.  It  is  the  purpose  of  the  Bankruptcy  Act, 
generally  speaking,  to  permit  all  creditors  to  share  in  the 
distribution  of  the  assets  of  the  bankrupt,  and  to  leave  the 
honest  debtor  thereafter  free  from  liability  upon  previous 
obligations.  Williams  v.  U.  S.  Fidelity  Co.,  236  U.  S.  649, 
554.  Executory  agreements  play  so  important  a  part  in 
the  commercial  world  that  it  would  lead  to  most  unfortu- 
nate results  if,  by  interpreting  the  Act  in  a  narrow  sense, 
persons  entitled  to  performance  of  such  agreements  on  the 
part  of  bankrupts  were  excluded  from  participation  in 
bankrupt  estates,  while  the  bankrupts  Uiemselves,  as  a 
necessary  corollary,  were  left  still  subject  to  action  for 
non-performance  in  the  future,  although  without  the 
property  or  credit  often  necessary  to  enable  them  to  per- 
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form.  We  conclude  that  proceedings,  whether  voluntary 
or  involuntary,  resulting  in  an  adjudication  of  bankruptcy^ 
are  the  equivalent  of  an  anticipatory  breach  of  an  execu- 
tory agreement,  within  the  doctrine  of  Roehm  v.  Horsty 
supra. 

The  claim  for  damages  by  reason  of  such  a  breach  is 
''founded  upon  a  contract,  express  or  implied,"  within 
the  meaning  of  §  63a-4,  and  the  damages  may  be  liquidated 
under  §  63b.  Grant  Shoe  Co.  v.  Laird,  212  U.  S.  445,  448. 
It  is  true  that  in  Zavelo  v.  Reeves,  227  U.  S.  625,  631,  we 
held  that  the  debts  provable  under  §  63a-4  include  only 
such  as  existed  at  the  time  of  the  filing  pf .  the  petition. 
But  we  agree  with  what  was  said  in  Ex  parte  PoUard, 
2  Low.  411,  Fed.  Cas.  No.  11,252,  that  it  would  be  "an 
unnecessary  and  false  nicety"  to  hold  that  because  it  was 
the  act  of  filing  the  petition  that  wrought  the  breach, 
therefore  there  was  no  breach  at  the  time  of  the  petition. 
And  as  was  also  declared  in  In  re  PettingiU,  137  Fed. 
Rep.  143,  147:  "The  test  of  provability  under  the  Act 
of  1898  may  be  stated  thus:  If  the  bankrupt,  at  the  time 
of  bankruptcy,  by  disenabling  hunself  from  perform- 
ing the  contract  in  question,  and  by  repudiating  its  obli- 
gation, could  give  the  proving  creditor  the  right  to  main- 
tain at  once  a  suit  in  which  damages  could  be  assessed 
at  law  or  in  equity,  then  the  creditor  can  prove  in  hsxSkr 
ruptcy  on  the  ground  that  bankruptcy  is  the  equivalent 
of  disenablement  and  repudiation.  For  the  assessment  of 
damages  proceedings  may  be  directed  by  the  comi;  under 
§  63b  (30  Stat.  562)."  It  was  m  effect  so  ruled  by  this 
court  in  Lesser  v.  Gray,  236  U.  S.  70,  75,  where  it  was  said: 
"If,  as  both  the  bankruptcy  and  state  courts  concluded, 
the  contract  was  terminated  by  the  involuntary  bank- 
ruptcy proceeding,  no  legal  injury  resulted.  If,  on  the 
other  hand,  that  view  of  the  law  was  erroneous,  then  there 
was  a  breach  and  defendant  Gray  became  liable  for  any 
resulting  damage;  but  be  was  released  tb^r^rom  by  his 
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dkK^harge/^  Of  course,  he  could  not  be  released  unless  the 
debt  was  provable. 

We  therefore  conclude  that  the  Circuit  Court  of  Ap- 
peals was  correct  in  holding  that  the  intervention  of  bank- 
ruptcy constituted  such  a  breach  of  the  contract  in  ques- 
tion as  entitled  the  Auditorium  Association  to  prove  its 
claim. 

The  denial  of  all  damages  except  such  as  accrued  within 
six  months  after  the  filing  of  the  petition  was  based  upon 
the  ground  that  the  contract  reserved  to  the  Association 
an  option  to  revoke  the  privileges  by  giving  six  months' 
notice  in  writing  of  its  election  so  to  do,  in  which  case  both 
parties  were  to  be  released  from  further  liability  at  the 
expiration  of  the  six  months.  It  was  held  that  because 
of  this  the  contract  was  mutually  obligatory  for  that 
term  only,  and  uncertain  and  without  force  for  any'longer 
term  of  service  in  ftUuro,  within  the  ruling  of  this  court 
in  Dunbar  v.  Dunbar,  190  U.  S.  340.  In  that  case  the 
contract  was  to  pay  to  a  divorced  wife  "during  her  life, 
or  until  she  marries,  for  her  maintenance  and  support, 
yearly,  the  sum  of  five  hundred  dollars";  and  it  was  held 
that  for  instalments  falling  due  after  bankruptcy  the 
husband  remained  liable,  notwithstanding  l\is  discharge, 
on  the  ground  that  the  wife's  claim  for  such  payments 
was  not  provable  because  of  th^  impossibility  of  calculat- 
ing the  continuance  of  widowhood  so  as  to  base  a  valua- 
tion upon  it.  The  court  referred  to  the  1903  amendment 
of  §  17  of  the  Bankruptcy  Act  (32  Stat.  797)  relatmg  to 
debts  not  affected  by  a  discharge,  and  including  among 
these  a  liability  for  alimony  due  or  to  become  due  for 
maintenance  or  support  of  wife  or  child.  This,  while 
enacted  after  the  Dunbar  suit  was  begun,  and  not  ap- 
plicable to  it,  was  cited  as  showing  the  legislative  trend 
in  the  direction  of  not  discharging  an  obligation  of  the 
bankrupt  for  the  support  of  his  wife  or  children.  The 
authority  of  that  decision  cannot  be  extended  to  cover 
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such  a  case  as  the  present.  Here  the  obligation  of  tiie 
bankrupt  was  clear  and  unconditional.  The  right  reserved 
to  the  Auditorium  Association  to  cancel  and  revoke  the 
privileges  was  Reserved  for  its  benefit,  not  that  of  the 
grantee  of  those  privileges.  It  does  not  lie  in  the  moutii 
of  the  latter,  or  of  its  trustee,  to  say  that  its  service  would 
not  be  satisfactory,  and  there  is  no  presumption  that 
otherwise  it  would  have  been  advantageous  to  the  Asso- 
ciation to  exercise  the  option.  It  results  that  the  decree, 
in  so  far  as  it  limits  the  provable  claim  to  a  period  of  sfac 
months  after  the  bankruptcy,  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

No.  162.    Decree  affirmed.    No:  174.    Appeal  dismissed^ 
certiorari  allowed,  and  decree  reversed. 


PINEL  V.  PINEL. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  BilCHIGAN.. 

No.  181.    Argued  January  17,  1916.— Decided  AptU  3,  19f6. 

When  two  or  more  plainti£Fs  having  separate  and  distinct  demands 
unite  in  a  single  suit,  the  demand  of  each  must  be  of  the  requisite 
amount  to  be  within  the  jurisdiction  of  the  District  Court;  when 
several  plaintiffs  unite  to  enforce  a  single  title  or  right  in  which 
they  have  a  common  and  undivided  interest  that  court  has  jurisdic^ 
tion  if  they  collectively  equal  the  jurisdictioaal  amount. 

Under  par.  1,  §  24,  Jud.  Code,  where  jurisdiction  is  based  on  diverse 
citizenship,  the  matter  in  controversy  must  appear  by  distinct  aver- 
ment on  face  of  the  bill,  or  otherwise  from  proof,  to  exceed  S3,000. 

In  a  suit  by  two  children  bf  a  testator,  each  alleging  a -statutory  in- 
testacy as  to  himself  on  the  ground  that  he  was  (xnitted  from  the 
will  through  testator's  mistake,  and  one  of  them  claiming  by  pur- 
chase from  another  child  as  to  whom  a  like  mistake  and  statutory 
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mteetaey  is  alleged,  one  plaintiff  seddng  to  recover  two  undivided 
shares  (k  one-eighth,  and  the  other  one  undivided  share  of  one-eighth, 
in  an  estate,  the  maximum  value  of  which  is  less  than  twelve  thou- 
sand dollars,  held  that  as  it  does  not  satisfactorily  appear  that  the 
value  of  the  interest  of  either  complainant  exceeds  three  thousand 
dollars,  jurisdiction  does  not  exist 
In  such  a  suit,  the  interests  of  the  complainants  are  separate  and  dis- 
tinct; they  cannot  be  aggregated  in  detennining  whether  the  amount 
in  controvert  is  sufficient  to  give  jurisdiction. 

The  facts,  which  involve  the  detennination  of  the 
amount  in  controversy  and  whether  it  is  sufficient  to  give 
the  District  Court  jurisdiction^  are  stated  in  the  opinion. 

Mr.  Emil  W.  Snyder,  with  whom  Mr.  Frank  E.  Robson 
was  on  the  brief,  for  appellants. 

Mr.  Lynn  M.  Johnston,  with  whom  Mr.  L.  C.  Stanley 
was  on  the  brief,  for  appellees. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  is  a  direct  appeal  under  §  238,  Jud.  Code,  from 
an  order  dismissing  a  bill  of  complaint  for  want  of  juris- 
diction. There  are  two  complainants,  and  the  jurisdic- 
tional questions  certified  are,  (1)  whether  the  amount  in 
controversy  is  sufficient  to  give  the  court  jurisdiction, 
and  (2)  whether  the  parties  are  coUusively  joined. 

It  is  averred  in  the  bill  that  complainants  and  defend- 
ants are  the  children  of  one  Charles  T.  Pinel,  a  resident 
of  the  State  of  Michigan,  who  died  June  26,  1888,  pos- 
sessed^in  fee  simple  of  a  tract  of  land  situate  in  that  State, 
and  leaving  a  last  will  and  testament  which  was  after- 
wards duly  admitted  to  probate  there,  by  which  he  left 
his  entire  estate  to  the  defendants,  failing  to  provide  for 
complainants,  who  are  two  of  his  children,  and  for  another 
child,  Charles  W.  Pinel;  that  their  omission  from  the  will 
was  not  intentional  on  the  part  of  the  said  Charles  T. 
Pinel,  but  was  made  by  a  mistake  or  accident;  that  the 
laws  of  the  State  of  Michigan  (Comp.  Laws,  1897,  §  9286), 
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provide  that  when  any  testator  shall  omit  to  provide  in 
his  will  for  any  of  his  children,  and  it  shall  appear  that 
such  omission,  was  not  intentional  and  was  made  by 
mistake  or  accident,  such  child  shall  Mve  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate; 
that  by  virtue  of  the  statute  complainants  and  the  said 
Charles  W.  Pinel  were  severally  entitled  to  the  same 
shares  in  the  estate  of  Charles  T.  Pinel,  deceased,  as  if  he 
had  died  intestate;  that  testator  left  a  widow  and  nine 
children^  one  of  whom  is  since  deceased;  that  after  testa- 
tor's death  Charles  W.  Pinel  conveyed  all  his  interest  in 
the  estate  to  the  complainant  Sarah  Slyfield;  and  that, 
by  reason  of  the  premises,  "complainant  Herman  Pinel 
is  ehtitled  to  an  undivided  one-eighth  interest,  and  com- 
t)lainant  Sarah  Slyfield  to  an  undivided  two-eighths  in- 
terest, or  in  all  both  complainants  together  to  an  undi- 
vided three-eighths  interest  in  the  aforesaid  property, 
which  said  interests  are  of  the  value  of  $4,500  and  up- 
wards over  and  above  all  encumbrances."  The  prayer  is, 
in  e£fect,  that  the  title  of  complainants  to  an  imdivided 
three-eighths  interest  in  the  land  may  be  estabUshed. 

The  settled  rule  is  that  when  two  or  more  plaintiffs 
having  separate  and  distinct  demands  unite  in  a  single 
suit,  it  is  essential  that  the  demand  of  each  be  of  the 
requisite  jurisdictional  amount;  but  when  several  plain- 
tiffs unite  to  enforce  a-  single  title  or  right  in  which  they 
have  a  common  and  undivided  interest,  it  is  enough  if 
their  interests  collectively  equal  the  jurisdictional  amount. 
Clay  V.  Field,  138  U.  S.  464,  479 ;  Troy  Bank  v.  Whitehead, 
222  U.  S.  39.  This  case  comes  within  the  former  class, 
since  the  title  of  each  complainant  is  sep£u:ate  and  distinct 
from  that  of  the  other;  it  being  evident  that  the  testator's 
omission  to  provide  for  one  of  his  children  by  will,  based 
upon  mistake  or  accident,  is  independent  of  the  question 
whether  a  like  mistake  was  made  with  respect  to  another 
child. 
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The  action  having  been  brought  in  the  District  Court 
under  the  first  paragraph  of  §  2i,  Jud.  Code  (act  of 
March  3,  1911,  ch.  231;  36  Stat.  1087,  1091),  on  the 
ground  of  diversity  of  citizenship,  it  is  necessary  that  the 
matter  in  controversy  exceed  the  sum  or  value  of  $3,000, 
and  that  this  shall  appear  by  distinct  averment  upon  the 
face  of  the  bill,  or  otherwise  from  the  proofs.  The  aver- 
ment that  complainant  Pinel  is  entitled  to  an  undivided 
one-eighth  interest,  and  complainant  Slyfield  to  an  un- 
divided two-eighths  interest,  making  together  an  un- 
divided three-eighths  interest  in  the  property  in  question, 
''which  said  interests  are  of  the  value  of  $4,500  and  up- 
wards over  and  above  all  enciunbrances,'^  is  not  the  legal 
equivalent  of  saying  that  Hie  interest  of  either  complainant 
is  of  the  value  of  more  than  $3,000.  It  is  not  necessarily 
to  be  inferred  that  the  value  of  an  undivid^  two-eighths 
is  two-thirds  of  the  value  of  an  undivided  three-eighths. 
The  probable  cost  and  difiiculty  of  partition,  and  other 
like  considerations,  prevent  the  application  of  a  mere  rule 
of  proportion.  Affidavits  were  submitted  pro  and  con 
upon  the  ^notion  to  dismiss,  but  they  do  not  help  matters. 
Complainants  submitted  five  affidavits,  all  in  a  stereotjrped 
form  and  based  on  information  and  belief,  stating  tiiat 
the  value  of  the  farm  as  a  whole  is  $15,000  and  upwards, 
but  saying  nothing  about  encumbrances  nor  stating  dis- 
tinctly the  value  of  an  undivided  one-eighth  or  two-eighths 
interest.  Defendants  submitted  four  affidavits  valuing 
the  farm  at  not  more  than  $9,000  if  free  and  clear  of  en- 
cumbrances, but  showing  it  encimibered  to  an  amount 
upwards  of  $3,500.  Were  we  to  accept  the  highest  valua- 
tion stated  by  anybody  ($15,000)  and  deduct  from  it  the 
amount  of  imdisputed  encumbrances,  we  should  have  a 
net  valuation  less  than  $11,500.  Assuming  undivided 
shares  to  be  of  ^proportionate  value,  a  two-eighths  interest 
would  be  worth  less  than  $3,000. 

Upon  the  whole,  it  does  not  satisfactorily  appear  that 
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the  interest  claimed  by  either  complainaiit  is  sufficient  in 
value  to  confer  jurisdiction,  and  hence  the  bill  was  pn^- 
erly  disniissed..  It  is  obvious  that,  in  the  view  we  take 
of  the  case,  the  question  of  collusive  joinder  becomes 
immaterial. 

Decree  c^ffirmed. 


UTERHART,  TRUSTEE   OF   STEIN,   v.   UNITED 

STATES. 

APPEAL  FROM  THE  COUBT  OP  CLAIMS. 
No.  214.    Argued  Januaiy  24,  1916.— Decided  April  3,  1916. 

The  right  to  succeed  to  property  of  a  decedent  depends  upon,  and  b 
regulated  by,  state  law.   KnotdUm  v.  Moore,  178  U.  S.  41. 

The  judicial  constraction  of  a  will  by  a  state  court  of  competent  juris- 
diction detennines  not  only  legally  but  practically  the  extent  and 
character  oi  the  interests  taken  by  the  legatees. 

The  court  of  the  State  in  which  the  decedent's  will  was  probated  and 
having  jurisdiction  to  construe  the  same,  having  decided  that,  as 
to  the  residuary  estate,  the  will  involved  in  this  caqe  constituted  a 
trust  continuing  until  after  July  1,  19Q2,  and  that  no  beneficiary 
was  entitled  to  receive  anjrthing  except  on  affirmative  exercise  of 
discretion  conferred  upon  the  executors  and  trustees,  held  that  the 
interests  of  the  residuary  legatees  were  contingent  and  not  vested 
prior  to  July  1,  1902,  within  the  meaning  of  the  Refunding  Act  of 
June  27,  1902,  except  as  to  such  amounts  as  were  actually  paid  to 
the  legatees  prior  to  that  date  by  the  trustees  in  the  exercise  of  their 
discretion. 

49  Ct.  CI.  709,  reversed. 

The  facts,  which  involve  the  construction  of  the  Re- 
fund Act  of  June  27,  1902,  and  right  to  recover  certain 
taxes  paid  under  the  War  Revenue  Tax  of  1898  on  account 
of  interests  passing  under  a  will,  are  stated  in  the  opinion. 
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2i0  TJ.  S.  Argument  for  the  United  Stated. 

Mr.  H.  r.  Newcamb,  with  whom  Mr.  Morris  F.  Frey  was 
on  the  brief ,^ for  appellant: 

The  judicial  construction  of  the  will  binds  the  Govern* 
ment — ^in  denying  this  the  Government  is  making  a 
collateral  attack  upon  the  judgment  of  a  court  of  com- 
petent jurisdiction/ this  attack  being  supported  by  nothing 
except  suggestions  of  error. 

VanderhtU  v.  Eidman,  196  U.  S.  480,  applies. 

The  tax  could  lawfully  have  been  collected  upon 
amounts  awarded  to  these  l^atees,  in  the  exercise  of  the 
discretionary  power  provided  for  in  the  will,  only^ 

The  Government  formerly  held  the  view  maintained  in 
this  brief.' 

In  support  of  these  contentions,  see  Attomey-Oeneral  v. 
Wade,  79  L.  J.  K.  B.  569;  (1910)  1  K.  B.  703;  Re  Buchar, 
225  Pa.  St.  427;  CharOer  v.  Kehey,  205  U.  S.  466;  Cocrper  v. 
Reynolds,  10  Wall.  308;  Dandridge  v.  Washington,  2  Pet. 
370;  B&rtz  v.  Woodman,  218  U.  S.  205;  IngersoU  v.  Coram, 
211  U.  S.  336;  Keyser  v.  MitcheU,  67  Pa.  St.  473;  KnowUon 
V.  Moore,  178  U.  S.  41;  Laing  v.  Rigney,  160  U.  S.  531; 
Lyman  v.  Parsons,  26  Connecticut,  493;  McCoach  v. 
Pratt,  236  U.  S.  562;  McCoy  v.  GiU,  156  Fed.  Rep.  985; 
Manson  v.  Duncanson,  166  U.  S.  533;  Muenter  v.  O'Kedey, 
195  Fed.  Rep.  480;  Muenter  v.  Union  Trust  Co.,  195  Fed. 
Rep.  480;  Comett  v.  Wittiams,  20  Wall.  226;  Nichols  v. 
Eaim,  91  U.  S.  716;  Orrv.  Oilman,  183  U.  S.  278;  Ryle  v. 
United  States,  239  U.  S.  658;  United  States  v.  Jones,  236 
U.  S.  106;  Vanderbilt  v.  Eidman,  196  U.  S.  480;  Hanson's 
Death  Duties;  Hill  on  Trustees;  Jarman  on  Wills;  Perry  on 
Trusts;  Sugden  on  Powers. 

Mr.  AssistarU  Attorney  General  Wallace,  with  whom 
Mr.  William  C.  Herron  was  on  the  brief,  for  the  United 
States: 

The  case  is  not  governed  by  United  States  v.  Jones,  236 
U,  S.  106,  or  McCoach  v.  Pratt,  236  U.  S.  562. 
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The  burden  of  proof  to  establish  that  the  interests  of  the 
legatees  were  "not  absolutely  vested  in  possession''  prior 
to  July  ly  1902^  rests'upon  appellants. 

Construction  of  Jones  and  Pratt  decisions.  They  either 
mean  that  the  interest  of  l^atees  is  vested  in  possession 
when,  (a)  the  right  of  creditors  has  been  barred;  or  (b) 
when  a  final  administration  of  the  estate  has  been  effected. 

On  this  record,  it  must  be  assumed  that  everything  had 
been  done  under  New  York  laws  to  bar  creditors  and  vest 
right  of  legatees. 

It  must  likewise  be  assumed  that  final  administration  of 
the  estate  had  been  effected  imder  the  New  York  laws. 

The  interests  of  the  various  l^atees,  under  paragraph  8 
of  the  will,  in  the  entire  residuary  estate,  irrespective  of 
any  question  of  administration,  had  "absolutely  vested  in 
possession"  prior  to  July  1,  1^02. 

The  will  must  be  read  in  connection  with  the  New  York 
decree. 

The  burden  of  proof  is  upon  the  appellants  on  this 
point  also. 

On  any  proper  construction  of  New  York  decree,  the 
interests  of  the  legatees  were  absolutely  vested  at  the 
common  law. 

The  same  result  must  follow  under  the  act  of  June  27, 
1902,  for  the  reasons  given  in  United  States  v.  Fidelity 
Trust  Co.,  222  U.  S.  158. 

In  support  of  these  contentions,  see  also  BurriU  v.  SheU, 
2  Barb.  451;  Cropley  v.  Cooper,  ,19  Wall.  167;  Goebel  v. 
Wolf,  113  N.  Y.  405;  Hanson  v.  Graham,  6  Vesey,  239; 
Re  Gossling,  1  Ch.  448;  Re  WiUiams,  1  Ch.  180;  Johnson  v. 
Washington  Trust  Co.,  224  U.  S.  224;  Lovett  v.  GiUender,  35 
N.  Y.  617;  Manice  v.  Manice,  43  N.  Y.  303;  Matter  of 
Cogswell,  2  Damarest,  248;  Matter  of  Snedeker,  114  N.  Y. 
Supp.  936;  McArthur  v.  Scott,  113  U.  S.  340;  Potter  v. 
Couch,  141  U.  S.  296;  Sanford  v.  Lackland,  2  Dillon,  6; 
Smith  V.  Edwards,  88  N.  Y.  92;  Traver  v.  ScheU,  20  N.  Y. 
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89;  VanderInU  v.  Eidman,  196  U.  S.  480;  Warner  v. 
DurarU,  76  N.  Y.  133;  Jannan  on  Wills,  6th  ed.,  p.  149; 
Roper  on  Legacies,  2d  Am.  ed.,  p.  553;  Tlieobald  on  Wills, 
Canadian  ed.,  pp.  582-588. 

Mil  JusncB  Pitnet  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  recover  succession  taxes  paid  by 
appellants  under  the  act  of  June  13,  1898  (ch.  448;  30 
Stat.  448,  464),  on  account  of  interests  in  personal  prop- 
erty passing  to  the  residuary  legatees  under  the  wiH  of 
Conrad  Stein,  deceased.  It  was  brought  under  the  act  of 
June  27, 1902  (ch.  1160,  §  3;  32  Stat.  406),  which  provides 
for  refunding  '^so  much  of  said  tax  as  may  have  been 
collected  on  contingent  beneficial  interests  which  shall  not 
have  become  vested  prior  to  July  first,  nineteen  hundred 
and  two.^'  The  testator  was  domiciled  in  the  State  of 
New  York,  and  the  will  was  probated  and  appellants  were 
appointed  executors  and  trustees  in  that  jurisdiction.  The 
residuary  legatees  were  seven  of  the  nine  children  of 
testator;  and  at  th.e  time  of  his  death  on  April  6,  1900, 
several  of  them  were  minors.  All  of  the  seven  were  living 
on  July  1,  1902.  The  youngest,  Carl  Stein,  had  not  at- 
tained the  age  of  twenty-one  years  on  that  date.  The 
residuary  estate  amounted  to  more  than  $1,000,000,  and 
the  taxes  collected  with  respect  to  it  aggregated  $17,130.82, 
being  based  upon  the  theory  that  each  of  these  legatees 
took  a  vested  seventh  interest  at  the  death  of  the  testator. 
If  the  taxes  had  been  assessed  on  the  advanceis  actually 
made  by  appellants  as  executors  and  trustees  for  the 
benefit  of  the  residuary  legatees,  prior  to  July  1,  1902, 
they  would  have  amounted  to  only  $745.12. 

One  of  the  clauses  of  the  will  contained  words  bequeath- 
ing the  residuary  estate  outright  to  the  seven  children  in 
equal  shares;  but  this  was  qualified  by  inconsistent  lan- 
guage in  other  clauses,  and  some  time  prior  to  January  16, 
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1902,  one  of  the  executors  brought  suit  in  the  Supreme 
Court  of  the  State  of  New  York  against  his  co-executors 
and  the  beneficiaries  for  a  judicial  construction  of  the 
will,  and  a  decree  was  made  on  the  date  mentioned,  of 
which  the  pertinent  clauses  are  set  forth  in  the  margin.^ 

^  "It  is  further  ordered,  adjudged  and  decreed:  That  it  was  the  in- 
tention of  the  said  Conrad  Stein,  and  such  is  the  true  meaning  and  con- 
struction of  his  willy  that  the  whole  of  his  residuary  estate,  real  and 
personal,  should,  so  far  as  necessary,  be  applied  to  the  support  and 
education  of  his  minor  children,  Josephine  Stan,  Paula  Stdn,  ElUa 
Stein  and  Carl  Stein  during  the  minorities  if  Carl  Stein  survive  such 
period.  To  that  end  he  gave,  devised  and  bequeathed  to  Emil  Heuel 
and  Alexander  Stein  his  executors  and  trustees,  and  to  Josephine  Stein, 
his  executrix  and  trustee,  all  his  residuary  estate  both  real  and  personal, 
upon  trust  to  receive  the  rents,  issues  and  profits  and  income  thereof 
until  his  son  Carl  Stein  attains  the  age  of  twenty-one  years,  and  to 
apply  the  same  to  the  sui^rt  and  education  of  the  testator's  said 
minor  children,  Josephine  Stein,  Paula  Stein,  Ella  Stdn  and  Carl 
Stein,  untU  they  respectively  attain  the  age  of  twenty-one  years,  if 
Carl  Stein  survive  such  period,  and  on  Carl  Stein  attaining  the  age  of 
twenty-one  years,  or  sooner  dying,  the  said  testator  gave,  devised  and 
bequeathed  the  said  residuary  estate,  both  real  and  personal,  to  his 
children  Charlotte  Truebenbach,  Wilhehnina  Schneider,  Elizabeth 
Heuel,  Josephine  Stein,  Paula  Stein,  Ella  Stein  and  Cari  Stein  in  equal 
shares  and  parts. 

'^The'said  executors  and  executrix  and  trustees  are  empowered  by 
the  said  will  to  let  and  lease  the  said  residuary  real  estate  and  to  make 
such  repairs  and  improvements  upon  said  residuary  real  estate  as  in 
their  judgment  may  be  necessary.  After  the  payment  of  taxes  and  other 
expenses  of  the  administration  of  the  estate,  they  are  to  apply  so  much 
of  the  rents  of  the  real  estate,  and  of  the  income  of  the  personal  estate 
as  shall  be  reasonable  and  proper,  to  the  support  and  education  of 
the  testator's  said  minor  children  during  their  respective  minorities 
as  aforesaid.  The  rents  of  the  real  estate  are  to  be  apphed  first  to  the 
uses  aforesaid,  and  after  making  such  application  the  said  executors 
and  executrix  and  trustees  are,  from  time  to  time,  whenever  they 
shall  judge  proper,  to  divide  any  surplus  rents  among  the  testator's 
said  children,  Charlotte  Truebenbach,  Wilhehnina  Schneider,  Elisa- 
beth Heuel,  Josephine  Stein,  Paula  Stein,  Ella  Stein  and  Carl  Stein  in 
equal  proportions,  the  shares  of  any  minor  child  to  be  paid  to  the  guard- 
ian of' that  child's  estate. 


Digitized  by 


Google 


UTERHART  v.  UNITED  STATES.  608 

340  U.S.  Opmiaii  of  the  Court. 

Testator's  personalty  passed  under  the  will,  and  the 
executors  and  trustees  proceeded  under  and  complied 
strictly  with  the  directions  contained  in  it,  as  interpreted 
and  construed  by  the  decree. 

The  Court  of  Claims  held  (49  Ct.  Cls.  709)  that  the 
interest  bequeathed  by  the  will  to  the  residuary  legatees 
was  a  vested  estate,  and  not  a  contingent  beneficial  in- 
terest, ating  VanderhUt  v.  Eidman,  196  U.  S.  480,  and 
United  States  v.  Fidelity  Trust  Co.,  222  U.  S.  158. 

It  is  very  properly  admitted  by  the  Government  that 
the  New  York  decree  is  in  this  proceeding  binding  with 
respect  to  the  meaning  and  efifect  of  the  will.  The  right 
to  succeed  to  the  property  of  the  decedent  depends  upon 
and  is  r^ulated  by  state  law  {KnowUon  v.  Moore,  178 
U.  S.  41, 57),  and  it  is  obvious  that  a  judicial  construction 
of  the  will  by  a  state  court  of  competent  jurisdiction  de- 
termines not  only  legally  but  practically  the  extent  and 
character  of  the  interests  taken  by  the  legatees. 

It  is,  however,  contended  that  the  will,  as  thus  con- 
strued, either  gave  the  residuary  estate  absolutely  to  the 
children  by  name,  share  and  share  aUke,  postponing  pay- 

''The  said  executors  and  executrix  and  trustees  are  further  em- 
powered from  time  to  time  during  the  minority  of  the  said  minor 
children  to  pay  over  by  way  of  advance  to  the  said  Charlotte,  Wil- 
helmina,  Elisabeth,  Josephine,  Paula,  Ella  and  Carl,  in  equal  amounts 
or  shares,  so  much  of  the  capital  of  the  testator's  residuary  personal 
estate,  or  the  income  thereof  as  in  their  judgment  they  may  deem 
reasonable  so  to  pay  over,  the  shares  going  to  any  minor  children  to  be 
paid  to  the  guardian  of  that  child's  estate. 

" It  is  Further  Ordered,  Adjudged  and  Decreed:  'Hiat  the  said  execu- 
tors and  executrix  are  authorized  and  empowered,  after  Carl  Stein 
shall  have  attained  the  age  of  twenty-one  years,  to  sell  and  convey  from 
time  to  time  all  or  any  part  of  the  testator's  residuary  real  estate. 

''And  it  is  Further  Adjudged  and  Decreed:  That  the  said  executors 
and  executrix  and  trustees  shall  not  be  compelled  to  make  distribution 
of  the  principal  of  the  estate  or  any  part  thereof,  except  in  the  exercise 
of  their  reasonable  discretion,  untU  the  said  Carl  Stein  attains  the  age 
of  twenty-one  years/' 
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ment  merely  until  Carl  died  or^  reached  majority,  or  that 
it  gave  the  estate  to  them  absolutely  when  Carl  died  or 
attained  majority,  meanwhile  giving  to  each  child  the 
income  of  his  or  her  proportionate  share.  With  this  view 
we  cannot  concur.  The  decree  declares  the  true  construc- 
tion to  be  ''that  the  whole  of  his  residuary  estate,  real  and 
personal,  should,  8ofar  as  necessary ^  be  applied  to  the  sup- 
port and  education  of  his  minor  children,  Josephine  Stein, 
Paula  Stein,  Ella  Stein  and  Carl  Stein  during  the  minori- 
ties if  Carl  Stein  survive  such  period/'  T^en  follows  a 
clause  to  the  effect  that  the  trustees  diould  apply  the  in- 
come to  the  support  and  education  of  the  minor  childreQ 
until  they  respectively  attained  the  age  of  twenty-one 
years,  if  Carl  survived  such  period,  and  thsit  on  his  at- 
taining the  age  of  twenty-one  or  sooner  dying  the  testator 
gave,  devised,  and  bequeathed  the  residue  to  the  seven 
named  (including  Carl)  in  equal  shares.  A  subsequent 
clause  directs  the  executors  and  trustees  ''to  apply  so 
much  of  the  rents  of  the  real  estate,  and  of  the  income  of  the 
personal  estate  as";  shall  be  reasonable  and  proper,  to  the 
support  and  education  of  the  testator's  said  minor  childrod 
during  their  respective  minorities  as  aforesaid."  They 
are  empowered,  during  the  minority  of  the  minor  children, 
''to  pay  over  by  way  of  advance"  to  the  seven,  "in  equal 
amounts  or  shares,  so  much  of  the  capital  of  the  testator's 
residuary  personal  estate,  or  the  income  thereof  as  in  their 
jtuigment  they  may  deem  reasonable  so  to  pay  over."  And, 
finally,  "the  said  executors  and  executrix  and  trustees 
shall  not  be  compelled  to  make  distribution  of  the  prin- 
cipal of  the  estate  or  any  part  thereof,  except  in  the  exercise 
of  their  reasonable  discretion,  until  the  said  Carl  Stein 
attains  the  age  of  twenty-one  years." 

It  will  be  observed  not  only  that  the  trust  continued 
until  the  youngest  child  reached  the  age  of  twenty-one, 
but  that  no  one  of  the  seven  was  entitled  in  the  meantime 
to  receive  anything  of  either  principal  or  income  except 
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on  the  affinnative  exercise  of  a  discretion  conferred  upon 
the  executors  and  trustees. 

This  having  been  authoritatively  decided  to  be  the  true 
effect  and  meaning  of  the  will,  we  are  of  opinion  that  the 
interests  to  which  the  residuary  legatees  succeeded  were 
contingent,  and  not  vested  prior  to  July  1,  1902,  within 
the  meaning  of  the  refunding  act  as  construed  in  previous 
decisions  of  this  court  upon  the  subject  {VanderbiU  v. 
Eidman,  196  U.  S.  480,  500;  United  States  v.  Jones,  236 
U.  S.  106,  111;  McCoach  v.  Pratt,  236  U.  S,  562),  except 
with  respect  to  such  amounts  as  were  actually  paid  out 
of  the  trust  fund  by  the  trustees  prior  to  that  date,  in  the 
exercise  of  their  discretion;  the  proper  tax  upon  which, 
according  to  the  findings,  would  have  been  $745.12. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  direction  to  enter  judgment  in  favor  of  appellants 
for  the  tax  collected  in  excess  of  that  amount  upon  the 
interests  of  the  residuary  legatees. 

Judgment  reversed. 

Mr.  Justice  McRetnolds  took  no  part  in  the  consider- 
ation or  decision  of  this  case. 


UNITED  STATES  OF  AMERICA  v.  UNION  MANU- 
FACTURING COMPANY. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  FLORIDA. 

No.  628.    Aigued  jPebruaiy  28,  I916.--Decided  April  3,  1910. 

The  offenfie  of  false  billing  and  representations  specified  in  the  third 
paragnaph  of  §  10  of  the  Act  to  Kegulate  Conunerce  as  amended 
June  18,  1910,  o.  309,  36  Stat.  M9,  applies  to  oonfiigneeB  oa  will 
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.as  to  consignorB  of  interstate  shipments;  and  where,  as  in  this  ease, 
false  representations  are  made  by  the  cooagpi&Q  in  liquidation  of  the 
amount  pasrable  for  freight  at  destination,  the  offense  is  wholly  or  in 
part  committed  at  that  place  and  the  District  Court  of  that  distrirt 
has  jurisdiction  of  an  indictment  chaigmg  the  offense  to  have  been 
therein  committed  by  the  consignee. 
The  offense  under  the  Act  of  Jtme  18,  1910,  is  not  analogous  to  that 
of  obtdning  money  under  false  pretenses,  but  may  be  committed 
where  the  interstate  transportation  has  aheady  been  completed 
and  the  amount  due  therefor  remains  to  be  adjusted,  and  with  the 
same  effect  as  though  the  false  representations  had  preceded  the 
deUvery  of  the  goods  to  the  carrier  for  interstate  shipment. 

The  facts,  which  involve  the  construction  of  paragraph 
three  of  §  10  of  the  Act  to  Regulate  Commerce  as  amended 
June  18,  1910,  and  the  jurisdiction  of  the  District  Court 
of  o£fenses  thereunder,  are  stated  in  the  opinion. 

Mr.  Assistant  to  the  Attorney  Oeneral  Todd  for  the 
United  States. 

Mr.  William  G.  Brantley  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  under  the  Criminal  Appeals  Act 
of  March  2,  1907  (ch,  2564;  34  Stat.  1246),  to  review 
a  judgment  of  the  District  Court  for  the  Southern  Dis- 
trict of  Florida  sustaining  a  demurrer  to  an  indictment 
for  fraudulently  misrepresenting  the  weights  of  certain 
shipments  of  lumber,  in  violation  of  the  third  paragraph 
of  §  10  of  the  Act  to  Regulate  Commerce,  as  amended 
Jime  18, 1910  (ch.  309;  36  Stat.  539,  549>.i   The  demurrer 

^  "Any  person,  corporation,  or  company,  or  any  agent  or  officer 
thereof,  who  shall  deliver  property  for  transportation 'to  any  conmion 
carrier  subject  to  the  provisions  of  this  Act,  or  for  whom,  as  consignor 
or  consignee,  any  such  carrier  shall  transport  property,  who  shall 
knowingly  and  willfully,  directly  or  indirectly,  himself  or  by  employee, 
agent,  officer,  or  otherwise,  by  false  billing,  false  classification,  fabe 
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was  sustained  upon  the  ground  that  the  statute,  as  con- 
strued by  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit in  Datria  v.  United  StateSf  104  Fed.  Rep.  136,  requires 
the  prosecution  to  take  place  in  the  District  where  the 
goods  are  hilled  by  the  shipper  and  the  delivery  for  trans- 
portation takes  place,  which  in  this  instance  was  not  in 
the  Southern  District  of  Florida,  but  in  Georgia. 

The  indictment  contains  ten  counts,  chargiug  as  many 
different  offenses.  They  are  alike  in  form,  and  a  sum- 
mary of  the  first  will  >suffice.  It  recites  that  the  South 
Georgia  Railway  Company  was  a  common  carrier  by  rail 
engaged  in  the  interstate  transportation  of  yellow  pine 
lumber  for  hire  from  Baden,  in  the  State  of  Georgia,  to 
Greenville,  in  the  Southern  District  of  Florida,  and  had 
file4  and  published  schedules  and  tariffs  lowing  the  rate 
and  charge  for  transportation  of  such  lumber  under  six 
inches  in  thickness  in  carload  lots  between  those  points 
to  be  $7  for  each  carload  lot  of  the  weight  of  24,000 
pounds,  excess  in  proportion;  that  the  schedules  and 
tariffs  further  provided  that  when  the  actual  weight  of  a 
shipment  was  not  ascertained  at  point  of  shipment  or  at 
destination  or  in  transit,  the  freight  charges  should  be 
based  upon  an  estimated  weight  of  5,000  pounds  for  each 
1,000  feet;  that  the  Union  Manufactiuring  Company  was 
and  is  a  corporation  engaged  in  shipping  said  property 
from  Baden  to  Greenville,  and  J.  T.  Prince  was  its  agent, 

weighing,  false  representation  of  the  contents  of  the  package  or  the 
substance  of  the  property,  false  report  of  weight,  false  statement,  or 
by  any  other  device  or  means,  whether  with  or  without  the  consent  or 
connivance  of  the  carrier,  its  agent,  or  officer,  obtain  or  attempt  to 
obtain  transportation  for  such  property  at  less  than  the  regular  rates 
then  established  and  in  force  on  the  line  of  transportation;  .  .  . 
shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to  be  a  mis- 
demeanor, and  shall,  upon  conviction  thereof  in  any  court  of  the 
United  States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  wholly  or  in  part  committed,  be  subject  for  each  of- 
fense to  a  fine,"  etc 
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having  general  charge  and  control  of  the  diq)ment6  and 
the  payment  of  frei^t  charges  therrfor;  that  on  a  date 
specified,  and  while  said  schedules  and  tariffs  were  in 
effect,  said  Railway  Compaxxy  transported  from  Baden 
to  Greenville  for  the  Manufacturing  Ck)mpany  a  specified 
carload  of  yellow  pine  lumber  under  six  inches  in  thick- 
ness, and  delivered  it  at  Greenville  to  the  Manufacturing 
Company;  that  the  actual  weight  of  said  carload  lot  was 
not  ascertained  at  Baden,  or  at  Greenville,  or  in  transit; 
that  the  Manufacturing  Company  thereafter  unloaded 
the  lumber  from  the  car  and  asoei»ined  the  number  of 
feet  thereof;  and  that  the  said  Company,  and  Prince 
acting  as  its  agent,  well  knowing  the  number  of  feet  to 
be  9,074,  then  and  there  falsely  and  fraudulently  rq)re- 
sented  to  the  Railway  Company  that  the  number  of  feet 
was  7,200,  in  consequence  of  which  the  Railway  Company 
charged  and  the  Union  Lumber  Company  paid  for  the 
transportation  of  said  lumber  less  than  the  lawful  charge 
provided  in  the  schedules  and  tariffs  and  at  a  less  rate 
than  the  lawfully  established  rate. 

In  our  opinion,  the  court  below  misapplied  the  decision 
in  Davis  v.  United  States^  104  Fed.  Rep.  136.  In  that 
case,  which  arose  under  the  Act  as  it  stood  before  the 
amendment  of  1910  (March  2,  1889,  c.  382,  25  Stat.  855; 
1  Supp.  Rev.  Stat.  687),  the  circumstances  were  veiy 
different  from  those  now  presented.  The  acts  charged 
were  misrepresentations  by  false  billing  and  classification 
of  certain  property  delivered  by  defendants  to  the  rail- 
way company  at  Cincinnati,  Ohio,  for  transportation 
thence  to  Dallas,  Texas.  The  contract  of  carriage  was 
made  at  Cincinnati,  where  defendants  resided  and  carried 
on  business,  and  the  bill  of  exceptions  showed  that  every- 
thing connected  with  the  shipment  of  the  goods  except 
the  carriage  and  delivery  took  place  in  Cincinnati.  The 
'court  said  (p.  139):  ''We  think  that  false  billing  or  other 
misrepresentation  of  the  goods  as  stated  in  the  Act,  which 
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results  in  their  being  received  by  the  carrier  under  a  con- 
tract of  carriage  thus  fraudulently  obtained,  is  the  ob- 
taining of  transportation  within  the  meaning  of  the  stat- 
ute. Then  the  fraudulent  conduct  of  .the  shipper  has 
borne  its  fruit,  and  every  act  and  intent  which  constitutes 
the  offense  is  complete."  It  was  accordingly  held  that 
the  offense  was  indictable  in  the  Southern  District  of 
Ohio,  and  not  in  the  Northem-'District  of  Texas,  within 
which  was  the  destination  of  the  goods.  We  are  not  caUed 
upon  to  either  concede  or  qu^tion  the  propriety  of  this 
decision  upon  the  facts  that  were  there  presented.  G^- 
eral  expressions  contained  in  the  opinion  are  of  coiu'se  to 
be  interpreted  in  the  hght  of  those  facts.  Another  case 
of  the  same  kind  is  In  re  Belknap,  96  Fed.  Rep.  614.  These 
cases  are  not  in  point  with  the  present.  In  each  of  them 
the  fraud  was  that  of  the  consignor.  Here  it  is  the  con- 
signee and  its  agent  against  whom  fi*aud  is  charged. 
(The  fact  that  the  consignee  was  also  the  consignor  is  of 
no  significance,  since  the  fraud  alleged  was  in  what  it 
did  as  consignee.)  There  theiraud  inhered  in  the  making 
of  the  contract  of  carriage;  here  it  had  to  do  with  the 
liquidation  of  the  amount  payable  for  freight  at  destina- 
tion. 

The  Act,  by  its  very  terms,  applies  to  consignees  as 
well  as  to  consignors.  But  as  it  applies  only  to  interstate 
transportation,  the  consignee  is  normally  a  resident  of  a 
different  State,  and  therefore  of  a  different  District,  from 
that  where  the  goods  are  billed  by  the  shipper  and  the 
delivery  for  transportation  takes  place.  To  say,  there- 
fore, that  the  Act  contemplates  an  indictment  only  in 
the  District  where  the  goods  are  billed  by  the  shipper  is 
in  effect  to  say  that  in  most  cases  the  consignee  either 
may  not  be  indicted  at  all  or  else  must  be  indicted  in  a 
District  of  which  he  is  not  a  resident,  and  which  in  many 
instances  he  may  never  have  visited.  We  hold  that  the 
offenses  charged  in  this  indictment  were  '^wholly  or  in 
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part  committed"  in  the  Southern  District  of  Florida. 
See  United  States  v.  Freeman,  239  U.  S.  117. 

It  is  insisted  in  behalf  of  defendants  in  error  that  since 
the  indictment  shows  that  the  transportation  had  been 
completed  and  the  limiber  delivered  to  the  consignee  be- 
fore the  allied  fraudulent  representations  were  made, 
it  cannot  be  said  that  the  fraud  charged  amounted  to 
either  obtaining  or  attempting  to  obtain  transportation 
for  the  property  at  less  than  the  established  rates.  If  the 
statute  on  which  the  indictment  is  based  were  analogous 
to  the  familiar  acts  rendering  criminal  the  obtaining  of 
money  or  other  property  by  false  pretenses,  the  argument 
would  be  cogent.  Under  such  statutes,  it  is  conmionly 
if  not  imiversally  held  to  be  essential  to  criminality  that 
the  false  pretense  shall  precede  the  obtaining  of  the  prop- 
erty. People  V.  Haynes,  14  Wend.  547,  663,  664;  reversing 
11  Wend.  667;  State  v.  Church,  43  Connecticut,  471,  479; 
State  V.  Moore,  111  N.  Car.  667,  674;  State  v.  Wiliard,  109 
Missouri,  242,  247;  Watson  v.  People,  27  111.  App.  493, 496. 

The  statutory  provision  with  which  we  are  dealing 
has  a  very  different  purpose.  It  is  not  designed  especially 
to  protect  the  property  rights  of  the  carrier,  for  the  of- 
fense is  made  equally  punishable  whether  committed 
with  or  without  the  consent  or  connivance  of  the  carrier. 
It  originated  in  the  1889  amendment  to  the  Act  to  Regu- 
late Commerce  (March  2,  1889,  c.  382;  26  Stat.  866,  868; 
1  Supp.  Rev.  Stat.  684,  687),  and  is  but  one  of  many  pro-, 
visions  enacted  by  Congress  with  the  object  of  prevent- 
ing discriminations  and  favoritism  as  between  shippers 
by  requiring  the  publication  of  tariffs  and  prohibiting 
any  departure  from  them.  The  prohibitions  of  the  orig- 
inal jLCt  of  February  4,  1887  (c.  104,  §§  2,  3,  6,  10;  24 
Stat.  379;  1  Supp.  Rev.  Stat.  629),  were  addressed  to  the 
carrier  alone.  The  1889  amendment  brought  shipper  and 
consignee  within  the  scope  of  the  law,  both  by  enacting 
that  false  billing,  etc.,  should  be  punishable   criminally^ 
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and  by  providing  similar  punishment  for  inducing  dis- 
criminations by  the  payment  of  money  or  other  thing 
of  value,  solicitation,  or  otherwise.  The  June  28,  1910, 
amendment  (c.  309,  §  10;  36  Stat.  539,  549),  extended 
the  range  of  the  prohibition  to  certain  other  fraudulent 
practices  by  consignors  and  consignees  conunitted  for 
like  purposes. 

In  denouncing  as  criminal  ''fe^  billing,  false  classifica- 
tion, false  weighing,  false  representation  of  the  contents 
of  the  package  or  the  substance  of  the  property,  false 
report  of  weight,  false  statement,  or  other  device  or 
means''  employed  in  order  to  ^'obtain  or  attempt  to  ob- 
tain transportation  for  such  property  at  less  than  the 
regular  rates  then  established,"  the  lawmaker  regarded 
not  merely  the  physical  transportation  of  the  property, 
but  the  entire  transaction  through  which  consignor  or 
consignee  might  seek  to  evade  the  policy  of  the  Act  to 
subject  all  interstate  shipments  to  uniform  rates  of  charge 
prescribed  in  published  tarifTs.  In  a  case  where  for  any 
reason,  the  pajonent  of  the  freight  is  not  made  prior  to 
the  delivery  of  the  gpods  to  the  consignee  but  remains 
to  be  afterwards  adjusted,  the  effort  to  obtain  an  advan- 
tage not  permitted  by  the  schedules*  m^y  still  be  exerted 
through  fraudulent  representations  influencing  the  adjust- 
ment of  the  freight,  with  precisely  the  same  effect  as  if  the 
representations  had  preceded  delivery  of  the  goods.  When 
this  is  accomphshed,  there  is  a  fraudulent  obtaining  of 
transportation  at  less  than  the  established  rate,  within  the 
meaning  of  the  prohibition.  Thus  it  needs  only  that  we 
interpret  the  statute  according  to  the  plain  meaning  of  the 
terms  employed,  in  the  hght  of  subject-matter  and  context, 
in  order  to  conclude,  as  we  do,  that  the  acts  set  forth  in 
this  indictment  are  punishable  criminally  under  the  Act. 

The  judgment  of  the  District  Court  tviU  be  reversed,  and 
the  cause  remanded  for  further  proceedings  inconformity 
vrith  this  opinion. 
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SOUTHERN  EXPRESS  COMPANY  v.  BYERS. 

teBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NORTH 

CAROLINA. 

No.  201.    Submitted  March  2,  1916.— Decided  April  3,  1916. 

Rights  and  liabilities  in  connection  with  interstate  sUpments  depend 
upon  acts  of  Congress,  the  bill  of  lading,  and  common-law  prindples 
accepted  and  enforced  by  Federal  courts. 

In  order  to  determine  the  validity  and  effect. of  restrictions  upon  lia- 
bility contained  in  bills  of  lading  issued  by  carrier  for  interstate 
shipments,  applicable  schedules  on  file  with  the  Interstate  Commerce 
Commission  are  material,  and  held  error  to  exclude  them  in  this  case. 

The  common-law  rule  long  recognized  m  the  Federal  courts  is  that 
mere  mental  pain  and  anxiety  are  too  vague  for  legal  redress  where 
no  injury  is  done  to  person,  property,  health  or  reputation;  and  so 
hMf  in  an  action  against  an  express  company,  that  the  consignee 
of  a  casket  and  grave  clothes,  who  admittedly  sustanied  no  pecuniaiy 
damage  by  reason  of  delay  in  delivery,  was  not  entitled  to  recover 
any  damages  whatever  for  mere  mental  suffering  occasioned  by  such 
delay. 

165  N.  Car.  642,  reversed. 

The  facts,  which  involve  the  right  of  a  shipper  to  re- 
cover damages  for  the  mental  anguish  caused  by  delay 
in  arrival:  of  an  mterstate  shipment,  are  stated  in  the 
opinion. 

Mr.  Julius  C.  Martin,  Mr.  Thomas  S.  Rollins,  Mr.  George 
H.  Wright  and  Mr.  Robert  C.  Alston  for  plaintiff  in  error. 

There  was  no  appearance  or  brief  filed  for  defendant  in 
error. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

Claiming  damages  solely  on  account  of  mental  anguish 
occasioned  by  failure  promptly  to  delivw  a  casket  and 
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grave  clothes  intended  for  his  wife's  burial  and  accepv. 
by  plaintiff  in  error  with  knowledge  of  the  facts  at  Ashe- 
ville,   North  Carolina,   for  transportation   to  Hickory^ 
Grove,   South  Carolina,   Byers  recovered  a  judgment 
against  it  for  $250,  and  this  was  aflSrmed  by  the  Supreme 
Court  of  North  Carolina.    166  N.  Car.  542. 

In  defense  the  Express  Company  averred:  That  while 
engaged  in  interstate  ccMnmerce;  it  received  the  described 
articles  at  Asheville  and  transported  them  to  Hickory 
Grove;  that,  as  required  by  act  of  Congress  approved^ 
June  29,  1906,  and  amendments,  it  had  filed  a  schedule 
of  rates  with  the  Interstate  Commerce  Commission;  that 
at  time  of  shipment  it  issued  a  bill  of  lading  lihiiting 
liability  to  $50;  that  it  had  paid  the  shipper  the  full 
amount  expended  by  him  in  purchasing  the  articles;  that 
no  present  liability  exists,  and  especially  under  the  laws 
of  the  United  States  it  is  not  responsible  for  such  damages 
as  those  specified. 

There  was  put  in  evidence  a  duly  executed  receipt  for 
$64.17,  ''being  in  full  payment  for  one  coffin  delivered  to 
Southern  Express  Company  at  Asheville,  N.  C,  on 
April  1st,  1912,  by  John  Byers,  to  be  shipped  to  Sarah 
Moore,  Hickory  Grove,  South  Carolina.;"  and  Byers 
testified  that  ''the  Southern  Express  Company  paid  him 
for  all  the  money  he  had  paid  out  on  the  casket  and  other 
things  contained  in  the  shipment,  but  did  not  pay  him 
anjrthing  for  damages."  The  bill  of  lading  was  also 
introduced.  It  specified  no  value  and  undertook"  to  re- 
strict the  carrier's  liability  to  $50.  Clause  1  is  copied  in^ 
the  margin.^    Objection  was  sustained  to  a  seasonable 

>  1.  In  consideration  of  the  rate  charged  for  carrying  said  property 
vAdeh  is  regulated  by  the  value  and  classification  thereof  and  is  based 
upon  a  valuation  of  not  exceeding  fifty  dollars  for  any  shiinnent  of  one 
hundred  pounds  or  less,  and  not  exceeding  fifty  cents  per  pound  for 
any  shipment  in  excess  of  one  hundred  pounds,  unless  a  greater  value 
is  declared  at  time  of  shipment,  the  shipper  agrees  that  the  company 
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offer  by  the  company  to  prove  its  schedules  of  rates  on 
file  with  the  Interstate  Commerce  Commission. 

Manifestly  the  shipment  was  interstate  commerce;  and, 
under  the  settled  doctrine  established  by  our  former 
opinions,  rights  and  liabilities  in  connection  therewith 
depend  upon  acts  of  Congress,  the  bill  of  lading  and  com- 
mon law  principles  accepted  and  enforced  by  the  Federal 
courts.  In  order  to  determine  the  validity  and  effect  of 
restrictions  upon  liability  contained  in  such  bills,  it  is 
important,  if  not  indeed  essential,  to  consider  the  ap- 
plicable schedules  on  file  with  the  Commission.  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491;  C,  B.  &  Q.  Ry. 
V.  MiUer,  226  U.  S.  513;  C,  St.  P.,  M.  &  0.  Ry.  v.  Lotto, 

226  U.  S.  619;  WeUs,  Fargo  &  Co.  v.  NeimanrMarcus  Co., 

227  U.  S.  469;  Kansas  SaiUhem  Ry.  v.  Carl,  227  U.  S.  639; 
Mo.]  Kans.  &  Tex.  Ry.  v.  Harriman,  227  U.  S.  657; 
Chicago,  R.  I.  &  Pac.  Ry.  v.  Cramer,  232  U.  S.  490;  BosUm 
&  Maine  R.  R.  v.  Hooker,  233  U.  S.  97;  Pierce  Co.  v.  WeUs, 
Fargo  &  Co.,  236  U.  S.  278;  N.  Y.  &  Norfolk  R.  R.  v. 
Peninsula  Exchange,  240  U.  S.  34. 

It  was  plain  error  to  exclude  the  rate  schedules. 


shall  not  be  liable  in  any  event  for  more  than  fifty  dollars  ($50)  on  any 
shipment  of  one  hundred  pounds  or  less,  and  for  not  exceeding  fifty 
cents  per  pound  on  a  shipment  weighing  more  than  one  hundred  pounds, 
and  said  property  is  valued  at,  and  the  liability  of  this  company  is 
hereby  limited  to,  the  value  above  stated,  unless  a  greater  value  is 
declared  at  the  time  of  shipment,  and  the  charge  for  value  paid  or 
agreed  to  be  paid  therefor;  and  in  case  of  partial  loss  or  damage  the 
company  shall  not  be  liable  for  more  than  such  proportion  of  the  same 
as  S50  if  one  hundred  pounds  or  less  in  weight,  or  fifty  cents  per  pound 
if  weight  exceeds  one  hundred  pounds,  or  the  value  declared  bears  to  the 
actual  value  if  greater. 

If  the  said  property  is  offered  for  shipment  imder  the  special  rates 
named  in  Sections  "D"  and  "E''  of  the  existing  Official  Express  Classi- 
fication, it  is  agreed  that  the  value  of  the  same  does  not  exceed  ten 
dollars  (SIO)  per  package,  said  rates  not  applying  on  packages  of  greater 
value. 


Digitized  by 


Google 


SOUTHERN  EXPRESS  CO.  t^.  BYERS.  616 

240  U.  8.  OpinioQ  of  the  Ckmrt 

Having  been  requested  in  apt  time,  the  trial  court 
refus^  to  charge  the  jury  as  follows:  ''As  the  shipment 
which  is  allied  to  have  been  delayed  was  a  shipment 
in  interstate  commerce,  and  as  the  damage  claimed  by 
the  plaintiff  is  damage  for  mental  suffering  only  on  ac- 
count of  the  delay  of  the  ddivery  of  said  shipment,  the 
court  instructs  the  jury  that  unda*  the  evidence  in  this 
case  the  plaintiff  is  not  ^titled^  recover  any  such  dam- 
age; the  jury  is  therefore  directed  to  render,  a  verdict  for 
the  defendant."    This  instruction  should  have  been  given. 

The  action  is  based  upon  a  claim  for  mental  suffering 
only— nothing  else  was  set  up  and  the  proof  discloses  no 
other  injury  for  which  compensation  had  not  been  made. 
In  such  circumstances  as  those  presented  here,  the  long- 
recognized  common  law  rule  permitted  no  recovery;  the 
decisions  to  this  effect  "rest  upon  the  elementary  principle 
that  mere  mental  pain  and  anxiety  are  too  vague  for  legal 
redress  where  no  injury  is  done  to  person,  property,  health 
or  reputation."  Cooley  on  Torts,  3d  Ed.,  page  94.  The 
lower  Federal  coiuts,  ahnost  without  exception,  have 
adhered  to  this  doctrine,  and  in  so  doing  we  think  they 
were  clearly  right  upon  principle  and  also  in  accord  with 
the  great  weight  of  authority.  Chase  v.  West  Un.  Tel. 
Co.,  44  Fed.  Rep.  554;  Crawson  v.  West.  Un.  Tel.  Co.,  47 
Fed.  Rep.  544;  Wilcox  v.  Richmond  &  D.  R.  R.,  52  Fed. 
Rep.  264;  TyW  v.  West  Un.  Tel.  Co.,  54  Fed.  Rep.  634; 
Kester  v.  West.  Un.  Tel.  Co.,  55  Fed.  Rep.  603;  West.  Un. 
Tel.  Co.  V.  Wood,  57  Fed.  Rep.  471;  Gahan  v.  West.  Un. 
Td.  Co.,  59  Fed.  Rep.  433;  McBride  v.  Sunset  Tel.  Co., 
96  Fed.  Rep.  81;  StanseU  v.  West.  Un.  Tel.  Co.,  107  Fed. 
Rep.  668j  West.  Un.  Tel.  Co.  v.  Sklar,  126  Fed.  Rep.  295; 
AUmnder  v.  West.  Un.  Tel.  Co.,  126  Fed.  Rep.  445;  R(ywan 
V.  West.  Un.  Td.  Co.,  149  Fed.  Rep.  550;  TTesf.  Un.  Tel. 
Co.  V.  Burris,  179  Fed.  Rep.  92;  Kyle  v.  Chicago,  R.  I.  &  P. 
Ry.,  182  Fed.  Rep.  613.  But  see  Beasley  v.  West.  Un.  Tel 
Co.,  39  Fed.  Rep.  181. 
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In  So  ReVs  v.  We%t.  Un.  Td.  Co.  (1881),  55  Texas,  308, 
the  Supreme  Court  of  Texas  held  the  addressee  of  a  mes- 
sage might  recover  damages  of  a  telegraph  company  be- 
cause of  mere  mental  suffering.  Subsequently  the  courts 
of  Alabama,  Iowa,  Kentucky,  Nevada,  North  Carolina 
and  Tennessee,  approved  and  enforced  a  like  rule;  those  of 
Dakota,  Florida,  Georgia,  Illinois,  Indiana,  Kansas, 
Minnesota,  Mississippi,  Missouri,  New  York,  Ohio,  Okla- 
homa, Virginia  and  West  Virginia,  definitely  rejected  the 
innovation.  Many  of  the  pertinent  cases  are  reviewed  in 
West.  Un.  Tel.  Co.  v.  Chouteau  (1911),  28  Oklahoma,  664, 
S.  C.J  49  L.  R.  A.  (N.  S.)  206,  and  note;  the  general  subject 
is  discussed  and  the  authorities  cited  in  Sutherland  on 
Damages,  3d  Ed.,  §§  975  et  seq.,  Sedgwick  on  Damages,  9th 
Ed.,  §§  43  et  seq.f  and  Shearman  &  Redfield  on  Negligence, 
6th  Ed.,  §§  756  et  seq. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

And  it  18  so  ordered. 

Mr.  Justice  McKenna  and  Mr.  Justice  Holbies  con- 
cur in  the  result. 
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VARNER  V.  NEW  HAMPSHIRE  SAVINGS  BANK. 

HAINES  TILE  &  MANTEL  COMPANY  v.  SAME. 

JACKSON-WALKER  COAL  &  MATERIAL  COM- 
PANY V.  SAME. 

APPEALS  FROM  THE  CIRCUIT  COURT  OF  APPEAI^  FOR  THE 
EIGHTH  CIRCUIT. 

No8.  264,  265,  266.    Argued  March  8,  9,  1916.— Decided  April  3,  1916. 

Tbe  essential  question  in  this  case  being  one  of  fact,  and  notwith- 
standing the  different  conclusions  reached  by  the  courts  below,  this 
court  after  consideration  thereof  holds  that  the  evidence  sustains 
the  conclusion  of  the  Circuit  Court  of  Appeals  that  there  was  no 
such  commencement  of  building  as  would  give  the  mechanics'  liens 
priority  over  the  mortgages  on  the  property  within  the  meaning  of 
the  Kansas  statute. 

216  Fed.  Rep.  721,  aifinned. 

The  facts  are.  stated  in  the  opinion. 

Mr.  Chester  I.  Longy  with  whom  Mr.  J.  A.  BrubacheTj 
Mr.  George  Gardner  and  Mr.  A.  M.  Cowan  were  on  the 
brief,  for  appellants: 

•  The  property  in  controversy  was  conveyed  to  the  bank- 
rupt on  January  3,  1911,  and  the  work  of  excavating  for 
the  foundation  was  begun  on  January  3,  1911,  and  con- 
tinued on  the  morning  of  January  4,  1911. 

Ui)der  the  Kansas  statute,  as  construed  by  the  Supreme 
Court  of  that  State,  a  building  is  commenced  when  work 
or  labor  is  begun  on  the  excavation  for  the  foundation, 
which  in  this  case  was  on  the  morning  of  January  3,  as 
found  by  the  Referee  and  approved  by  the  District  Court. 

Even  if  the  bankrupt  did  the  work  on  January  3  and  4, 
1911,  with  the  motive  ol*  intent  of  preferring  the  mechanic 
lien  holders  to  the  mortgagees,  that  cannot  afifect  the 
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rights  of  the  mechanic  lien  holders,  who  had  no  notice  or 
knowledge  of  such  motive  or  intent. 

Mechanic  lien  claimants  are  entitled  to  a  lien  upon  im- 
provements separate  from  the  land,  r^ardless  of  the 
priority  of  the  mortgages. 

Under  the  Kansas  Statute  of  Frauds  the  oral  agreement 
that  the  mortgages  should  be  executed  and  delivered 
concurrently  with  the  execution  and  delivery  of  the  deed 
to  the  bankrupt  and  be  a  first  and  prior  Uen  upon  the 
property  and  that  the  Kimball  mortgage  should  be  prior 
to  that  of  Conklin,  was  void  as  to  the  appellant  mechanic 
lien  holders. 

In  support  of  these  contentions,  see:  Ansley  v.  Pasharo, 
35  N.  W.  Rep.  885;  De  ViUanueva  v,  ViUanueva,  239  U.  S. 
293 ;  20  Am.  &  Eng.  Enc.  (2d  ed.),  479;  BeU  v.  Coffin,  2  Kan. 

A.  337;  BosweU  National  Bank  v.  Simmons^  190  Fed.  Rep. 
735;  Chicago  Lumber  Co.  v.  SchwefUer,  45  Kansas,  207; 
Chimgo,  R.  I.  &  P.  Ry.v.  DaweU,  229  U.  S.  102;  Coder  v. 
Arts,  152  Fed.  Rep.  943;  Conrad  v.  Starr,  50  Iowa,  470; 
27  Cyc.  240,  250;  D.  W.  &  Co.  v.  C,  M.  &  St.  Paid  Ry., 
85  Fed.  Rep.  876;  Epstein  v.  Steinfeld,  210  Fed.  Rep.  236; 
Oetto  V.  Friend,  46  Kansas,  24;  Gordon  v.  Torrey,  15  N.  J. 
Eq.  112;  Harsh  v.  Moran,  1  Kansas,  293;  Hathaway  v. 
Davis,  32  Kansas,  693;  Hayes  v.  Fessenden,  106  Massachu- 
setts, 230;  Huff  V.  JoUy,  41  Kansas,  537;  HukiU  v.  M.  & 

B.  S.  R.  Co.,  72  Fed.  Rep.  751 ;  Hussey  v.  Richardson  Co., 
148  Fed.  Rep.  598;  lU.  Cen.  R.  R.  v.  Sheegog,  215  U.  S. 
308;  Kansas  Mortgage  Co.  v.  Weyerhaeuser,  48  Kansas, 
335;  McCrie  v.  Lumber  Co.,  7  Kan.  A.  39;  Missouri  Lum- 
ber Co.  V.  Reid,  4  Kan.  A.  4;  Ohio  Bank-  Co.  v.  Mack, 
163  Fed.  Rep.  155;  Osborne  v.  Barnes,  179  Massachusetts, 
597,  61  N.  E.  Rep.  276;  PhilUps  on  Mechanics'  liens 
(§235);  Poff  V.  Adams,  226  Fed.  Rep.  187;  Seitz  v.  Un. 
Pac.  R.  R.  Co.,  16  Kansas,  134;  SmUh  Lumber  Co.  v. 
Arnold,  88  Kansas,  463,  468;  Thomas  v.  Mowers,  27  Kan- 
sas, 265;  Tiighman  v.  Proctor,  125  U.  S.  138;  Wagar  v. 
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Briscoe,  38  Michigan,  587;  Warax  v.  C,  N.  0.  &  S.  Ry., 
72  Fed.  Rep.  640;  West  v.  Badger  Lumber  Co.,  56  Kansas, 
287;  While  v.  Kincade,  95  Kansas,  466. 

Mr.  Kos  Harris  and  Mr.  Samuel  C.  Eastman,  with  whom 
Mr.  V.  Harris,  Mr.  R.  L.  Holmes,  Mr.  C.  G.  Yankey  and 
Mr.  W.  E.  Holmes  were  on  the  brief,  for  appellees. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  court. 

This  is  a  contest  for  priority  between  creditors  of  a 
bankrupt.  Appellees  claim  imder  mortgages  upon  cer- 
tain real  estate  in  Wichita  alleged  to  have  been  recorded 
before  building  operations  on  the  property  were  com- 
menced. Appellants  maintain  construction  began  prior 
to  recordation  and  that  they  are  secured  by  preferred 
mechanics'  liens  created  by  the  Kansas  statute.  Dis- 
agreeing with  the  District  Court  but  in  accord  with  the 
referee's  opinion,  the  Circuit  Court  of  Appeals  (216  Fed. 
Rep.  721)  held  that  no  ''such  work  as  amounted  to  the 
commencement  of  the  building  within  the  meaning  of  the 
Kansas  statute"  was  performed  prior  to  the  time  when  the 
mortgages  were  placed  on  record,  and  "that  what  was 
done  was  but  a  mere  pretense  at  the  commencement  of  a 
building,  done  to  defeat  horva  fide  prior  liens."  And  it  ac- 
cordingly adjudged  the  mortgage  creditors  entitled  to 
priority. 

The  essential  question  presented  is  one  of  fact;  and  there 
is  sharp  dispute  in  the  testimony.  Substantial  difficulties 
are  disclosed  but  after  considering  the  evidence  we  think 
it  sustains  the  conclusions  reached  by  the  Circuit  Court 
of  Appeals;  and  the  judgment  entered  there  is  accordingly 

Affirmed. 
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BALTIMORE  AND  OHIO  RAILROAD  COMPANY  v. 
HOSTETTER. 

SRROB  TO  THE  CIRCUIT  COUBT  OP  MARION  COUNTY,  STATE 
OP  WEST  VIRGINIA. 

No.  245.    Submitted  January  25,  1916.— Decided  April  10,  1916. 

The  wages  of  an  employee  residing  in  West  Virginia  having  been  gar- 
nisheed  in  the  hands  of  his  employer  in  Virginia,  judgment  was 
entered  without  notice  to  the  employee,  none  being  required  under 
the  Virginia  statute,  and  paid  by  the  garnishee;  the  employee  then 
sued  for  his  wages  in  West  Virginia  and  the  courts  of  that  State  re- 
fused to  enforce'the  Virginia  judgment  for  want  of  service;  hdd  error 
and  that  under  the  full  faith  and  credit  provision  of  the  Federal 
Constitution  the  judgment  of  the  Virginia  court  protected  the 
garnishee. 

The  facts,  which  involve  the  construction  and  appli- 
cation of  the  full  faith  and  credit  provision  of  the  Constitu- 
tion of  the  United  States,  are  stated  in  the  opinion. 

Mr.  George  E.  HamiUon^  Mr.  Fjanda  R.  Cross  and  Mr.  A . 
Hunter  Boyd^  Jr.,  for  plaintiff  in  error: 

When  a  creditor  of  the  garnishee's  creditor  has  obtained 
a  judgment  against  the  garnishee  debtor  in  accordance 
with  the  laws  of  the  place  where  the  garnishee  debtor  was 
personally  served,  then  the  garnishee  debtor  may  plead 
this  judgment  as  a  defense  to  a  suit  by  his  own  creditor 
in  another  jurisdiction,  provided  he  was  not  n^ligent  in 
giving  his  own  creditor  notice  of  the  attachment  proceed- 
ing, so  that  he  might  have  had  the  opportunity  to  defend 
himself.  Chi.  &o.  Rock  Island  Ry.  v.  Sturm,  174  U.  S. 
710;  Harris  v.  BaJk,  198  U.  S.  215;  Louis.  &  Nash.  R.  R.  v. 
Deer,  200  U.  S.  176. 
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Mr.  W.  H.  Canaway  and  Mr.  Harry  A.  Shaw  for  de- 
fendant in  error: 

Omission  to  show  in  the  return  of  service  that  it  was  in 
the  county  where  the  agent  resides  renders  the  service 
invalid,  and  in  such  case  the  court  obtains  no  jurisdiction 
of  the  res,  for  want  of  service  on  the  garnishee;  nor  can 
the  garnishee  accept  or  waive  service. 

Voluntary  appearance  by  garnishee  does  not  confer 
jurisdiction,  nor  can  he  give  jurisdiction  by  voluntary 
appearance,  when  not  previously  served  with  the  order  of 
attachment,  nor  where  an  attempted  service  is  invalid. 
Perm  Co.  v.  Rogers,  52  W.  Va.  451. 

Where  defendant  is  a  non-resident  and  cannot  be 
served,  jurisdiction  of  the  fimd  attached  cannot  be  ac- 
quired by  service  of  process  on  the  garnishee  in  Virginia. 
Door  V.  Rohr,  82  Virginia,  259;  Va.  Code,  §  2979;  Bickle 
v.  Chrisman,  76  Virginia,  691;  Roberts  v.  Hickory  Co,, 
58  W.  Va.  276. 

The  proper  place  to  attach  by  garnishment  is  at  the 
place  (and  State)  of  the  residence  of  the  debtor.  Sams  on 
Attachment,  p.  207;  RoUer  v.  Murray,  71  W.  Va.  161. 

A  domestic  corporation  cannot  be  gamisheed  in  another 
jurisdiction  by  service  upon  an  agent  for  debts  owing  by 
it  to  a  home  creditor,  over  whose  person  jiu'j^ction  is 
not  acquired.  Douglas  v.  Phomix  Ins.  Co.,  138  N.  Y.  209; 
BuOard  v.  Chaffee,  61  Nebraska,  83;  BaJk  v.  Harris,  30 
S.  E.  Rep.  318. 

Exemption  of  wages  by  the  law  of  the  State  in  which  is 
the  residence  of  both  debtor  and  creditor  and  the  place 
where  the  wages  are  piayable  cannot  be  defeated  by  garnish- 
ment pending  in  another  State,  although  the  debtor  is 
a  raikoad  corporation  which  has  a  residence  also  in  such 
other  State.  lU.  CerU.  R.  R.  v.  Smith,  19  L.  R.  A.  577; 
see  also  Smger  Mfg.  Co.  v.  Fleming,  23  L.  R.  A.  210;  Amer- 
ican Co.  V.  Ins.  Co.,  40  Am.  Rep.  522. 

A  court  has  no  power  to  render  a  judgment  condemning 
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a  debt,  in  a  garnishment  proceeding,  where  the  situs  of 
the  debt  is  not  within  the  jurisdiction  of  the  court.  Georgia 
Ry.  V.  Brinaan,  77  Am.  Rep.  382;  Buckeye  Co.  v.  Fee,  78 
Am.  Rep.  743;  Louis.  &  Nash.  R.  R.  v.  Nash,  72  Am.  R^. 
181 ;  Balk  v.  Harris,  70  Am.  Rep.  606. 

Mb.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

Hostetter,  the  defendant  in  error,  a  resident  of  West 
Virginia,  sued  in  a  justice's  court  in  that  State  for  wages 
due  him  by  the  Raihx>ad  Company,  now  plaintiff  in  error. 
The  defense  was  that  the  wages  had  been  paid  by  the 
Railroad  Company  as  the  result  of  a  garnishment  pro- 
ceeding taken  against  it  in  the  State  of  Virginia  where  it 
was  suable  to  enforce  a  judgment  rendered  in  Virginia 
against  Hostetter  when  he  resided  in  that  State  and  after 
a  domiciliary  service  on  him.  The  case  went  from  the 
justice's  court  for  a  de  novo  trial  to  the  intermediate  court 
of  Marion  County  where  as  the  result  of  a  verdict  against 
the  Railroad  Company  it  was  condemned  to  pay  again, 
the  court  holding  that  the  Virginia  garnishment  proceed- 
ing was  not  entitled  to  be  enforced  as  against  Hostetter 
under  the  full  faith  and  credit  clause  of  the  Constitution  of 
the  United  States  because  he  was  not  served  with  process 
in  such  proceeding,  he  then  residing  in  West  Virginia,  al- 
though extra-judicial  notice  was  given  him  by  the  Rail- 
road Company  of  the  proceeding.  The  case  is  here  on 
writ  of  error  to  review  the  judgment  of  the  court  below 
affirming  that  of  the  intermediate  court,  and  wheth^ 
proper  force  was  given  to  the  full  faith  and  credit  clause 
is  the  question  for  decision. 

It  is  true  that  in  the  argument  for  the  drfendant  in 
error  various  suggestions  are  made  as  to  the  insufficiency 
of  the  record  concerning  the  existence  of  the  Virginia 
judgment  upon  which  reliance  on  the  full  faith  and  credit 
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clause  was  placed  on  the  ground  that  the  record  contains 
mere  recitals  with  reference  to  the  judgment,  etc.,  etc. 
For  the  sake  of  brevity  we  do  not  stop  to  review  these 
suggestions,  although  we  have  considered  them  all,  since 
we  think  they  are  not  only  without  merit  but  many  of 
them  are  in  effect  frivolous  because  in  oiu*  opinion  the 
record  suffices  to  establish  the  facts  which  were  stated  by 
the  court  below  as  the  basis  fof  its  judgment,  and  which 
we  briefly  recapitulate  as  follows: 

Th6  plaintiff  in  July,  1911,  resided  at  Clifton  Forge, 
Virginia,  and  was  indebted  to  one  Wagner  in  the  sum  of 
$35,  for  which  debt  Wagner  obtained  a  judgment  against 
him  in  a  justice's  court  of  Virginia  based  upon  a  sunmions 
served  "on  said  plaintiff  ...  by  delivering  a  copy 
thereof  to  the  wife  of  the  plaintiff  at  his  usual  place  of 
abode.  .  .  .  Said  record  further  shows  .  .  •  that 
on  the  17th  day  of  September,  1912,  a  garnishee  sum- 
mons was  issued  by  H.  H.  Harlow,  a  Justice  of  the  Peace 
in  the  City  of  Staunton,  Virginia,  .  .  .  which  gar- 
nishee summons  was  directed  against  the  said  iBaltimore 
and  Ohio  Railroad  Company  .  .  .  charging  that 
it  had  money,  or  other  personal  estate,  in  its  possession 
or  control  belonging  to  the  said  Hostetter,  and  requiring 
the  said  Railroad  Company  to  appear  .  .  .  to  answer 
said  garnishment  or  suggestion;  .  .  .  and  that  on 
the  3rd  day  of  October,  1912,  said  justice  last  above  named 
rendered  a  judgment  against  the  said  Hostetter  and  the 
Baltimore  and  Ohio  Railroad  Company  in  favor  of  the 
said  Wagner  in  the  sum  of  $38.40,  with  interest.  .  .  . 
In  this  garnishment  or  suggestion  proceeding,  no  notice 
or  process  of  any  kind  was  given  to  or  served  upon  the 
said  Hostetter,  he  then  being  a  resident  of  this  State 
[West  Virginia],  and  had  been  such  resident  for  more 
than  a  year  previous  to  the  date  of  the  institution  of  the 
garnishment  proceeding.  From  this  said  last-named 
judgment  the  Baltimore  and  Ohio  Railroad  Company 


Digitized  by 


Google 


624  OCTOBER  TERM,  1916. 

OpmioQ  of  fhe  Court  240  U.  S. 

appealed  to  the  Corporation  Court  of  the  City  of  Staunton, 
and  this  appeal  was  heard  and  passed  upon  by  said  court 
on  the  27th  day  of  February,  1913.  So  far  as  the  record 
shows,  no  notice  of  such  proceeding  in  the  courts  of  Vir- 
ginia was  given  to  the  defendant  until  on  or  about  the 
14th  day  of  February,  1913,  when  the  said  Railroad 
Company  did  notify,  in  writing,  the  said  Hostetter  of 
the  pendency  of  the  said  garnishment  proceedings  on 
appeal  in  said  Corporation  Court.  .  .  .  It  is  not 
contended  that  any  formal  notice  was  given  to  said 
Hostetter  of  the  garnishment  proceedings  for  the  reason 
that  the  Statute  of  Virginia  imd^  which  said  proceeding 
was  instituted  does  not  require  notice  to  be  given  a  non- 
resident of  that  State  of  the  pendency  of  the  garnishment 
or  suggestion." 

Although  the  railroad  had  paid  in  virtue  of  the  judg- 
ment rendered  in  the  garnishment  proceeding  taken  as 
above  stated,  the  court  agreeing  in  opinion  as  we  have  said 
with  the  trial  court,  held  that  the  garnishment  proceeding 
and  the  judgment  in  it  were  no  protection  to  the  Railroad 
Company  because  there  was  no  pow^  in  the  Virginia 
courts  to  garnishee  in  that  State  in  the  hands  of  the  rail- 
road a  siun  of  money  due  by  it  to  an  employee  domiciled 
in  anoth^  State  without  service  on  such  employee  in 
Virginia,  and  that  the  full  faith  and  credit  clause  imposed 
no  duty  to  enforce  a  judgment  in  garnishment  proceed- 
ings affected  with  the  want  of  power  stated. 

In  view  of  the  decisions  of  this  court  dealing  with  the 
exact  situation  here  presented  and  expressly  holding 
that  the  principles  upon  which  the  court  below  based  its 
action  were  erroneous  and  could  not  be  upheld  consist- 
ently with  the  duty  to  apply  and  enforce  tHe  full  faith 
and  credit  clause,  we  need  do  no  more  than  cite  the  cases 
referred  tp.  Chicago^  R.  I.  &  P.  Ry.  v.  Sturm,  174  U.  S. 
7X6;  Harris  v.  Balk,  198  U.  S.  216;  Louis,  &  Nash.  R.  R.  v. 
Deer,  200  U.  S.  176. 
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As  it  follows  that  the  judgment  below  in  so  far  as  it 
compelled  the  railroad  to  pay  the  second  time  the  simi 
which  it  had  discharged  under  the  Virginia  judgment 
was  erroneous,  it  must  be  reversed  and  the  case  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

And  it  18  80  ordered. 


BULLEN  V.  STAT^  OF  WISCONSIN. 

EBROB   TO    THE    COUNTY    COUBT   OF   WAUKESHA    COUNTY, 
STATE  OP  WISCONSIN. 

No.  262.    Ai^ed  March  ^,  1916.— Decided  April  10,  1916. 

A  deed  made  by  a  resident  of  one  State  to  a  person  of  another  State 
as  trustee  for  certain  beneficiaries  of  personal  property  consisting  of 
stocks  and  bonds,  donor  retaining  income  for  life  and  power  of  ap- 
pointment, and  providing  that  no  portion  of  principal  or  income  be 
paid  over  to  any  person  before  the  donor's  death  unless  by  his  direc- 
tion, held  not  to  amount  to  a  transfer  of  the  property,  and  the  courts 
of  the  donor's  State  did  not  err  in  sustaining  the  imposition  of  an 
inheritance  tax  under  the  law  of  that  State  on  the  whole  fund  as 
upon  a  transfer  intended  to  take  effect  in  enjoyment  after  the  donor's 
death. 

A  case  is  on  one  side  of  a  statutory  line  or  the  other;  and  if  on  the 
safe  £dde,  it  is  none  the  worse  legally  because  the  full  measure  of 
what  the  law  permits  is  availed  of;  to  condemn  an  act  as  an  evasion 
it  must  be  on  the  wrong  side  of  the  line  as  indicated  by  the  policy 
if  not  by  the  mere  letter  of  the  law. 

Notwithstanding  such  deed  of  trust  and  that  the  trustee  had  possession 
in  tbe  other  State  of  the  certificates  of  stock  and  bonds  and  that 
State  had  imposed  an  inheritance  tax  thereon  owing  to  the  situs 
thereof,  held  that  the  imposition  of  the  inheritance  tax  by  the  State 
in  which  the  donor  resided  was  not  unconstitutional  either  as  im- 
pairing the  obligation  of  contract  or  as  depriving  the  beneficiaries  of 
their  property  without  due  process  of  law. 

143  Wisconsin,  512,  affirmed. 

The  facts,  which  mvolve  the  constitutionality  under 
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the  due  process  provision  of  the  Fourteenth  Amendment 
of  an  inheritance  tax  fixed  upon  the  estate  of  a  resident  of 
the  State  of  Wisconsin,  are  stated  in  the  opinion. 

Mr.  John  R.  Montgomery,  with  whom  Mr.  Louis  E. 
Hartj  Mr.  Jaspersen  Smith  and  Mr.  Lloyd  R.  Steere  were 
on  the  brief,  for  plaintiff  in  error: 

The  transfer  taxed  by  Wisconsin  became  effective  not 
under  the  laws  of  Wisconsin,  but  solely  imder  the  laws  of 
another  -jurisdiction,  and  the  tax  violates  the  Fifth  and 
Fourteenth  Amendments.  Nunnemacher  v.  State,  129 
Wisconsin,  190;  Beals  v.  Stale,  139  Wisconsin,  544;  State  v. 
Pabst,  139  Wisconsin,  561;  Re  BuUen,  143  Wisconsin,  512. 

The  transfer  transaction  occurs  under  or  by  virtue  of, 
or  the  right  to  receive  property  is  derived  through,  the 
laws  of  Wisconsin.  The  State  has  no  extra-territorial 
jurisdiction.  Bliss  v.  Bliss,  221  Massachusetts,  201; 
Walker  v.  Mansfield,  109  N.  E.  Rep.  647;  State  v.  Brevard, 
62  Nor.  Car.  51;  Alvany  v.  ParnU,  55  N.  Car.  51;  Bit- 
tinger  Est.,  129  Pa.  St.  338;  Re  Joyslin  Est,  76  Vermont, 
88;  Re  Smft,  137  N.  Y.  77;  aark  v.  Clark,  178  U.  S.  186. 

A  decedent's  personal  property  in  a  foreign  jurisdiction 
will  be  subject,  in  a  proper  case,  to  taxation  both  at  home 
and  in  the  foreign  State,  if  the  laws  of  both  States  are 
requisite  to  the  legal  transf  ^  of  the  property  at  the  owner's 
death  and  it  does  not  matter  that  the  machinery  of  the 
law  would  not  need  to  be  invoked  in  the  particular  case 
{Blackstone  v.  MiUer,  188  U.  S.  189;  Mann  v.  Carter,  74 
N.  H.  345;  Hopkins^  Appeal,  77  Connecticut,  644);  but 
an  inheritance  tax  cannot  be  levied  by  any  State  unless 
the  operation  of  its  law  is  necessary  in  order  to  effect  the 
transfer.  Walker  v.  Mansfield,  109  N.  E.  Rep.  647;  Re 
Clark  Est.,  37  Washington,  671;  Clark  v.  Treasurer,  218 
Massachusetts,  292;  Eidman  v.  Martinez,  184  U.  S.  578; 
Woodruff  V.  Atty.  Gen.,  1908  App.  Cas.  508;  Moore  v. 
Ruckgaber,  184  U.  S.  593;  State  v.  Brevard,  62  N.  Car.  51; 
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Alvany  v.  PoweU,  55  N.  Car.  51;  Be  Joyalin  Est.,  76 
Vennont,  88. 

The  inheritanoe  tax  laws  of  Wisconsin  and  Illinois  are 
both  adopted  from  New  York.  Both  are,  therefore,  sub- 
ject to  the  same  rules  of  interpretation.  Est  of  BuUen, 
P.  R.  102;  People  v.  Oriffiih,  246  Illinois,  532. 

These  are  corollaries  to  the  entire  line  of  decisions  by 
this  court  of  questions  relating  to  inheritance  taxes.  Cases 
supra  and  see  Mager  v.  Grima,  8  How.  490;  Carpenter  v. 
CommonweaUh  of  Pa.,  17  How.  456;  Scholey  v.  Bew,  23 
WaU.  331;  United  States  v.  Fox,  4  Otto,  315;  Clapp  v. 
Mason,  4  C^tto,  589;  United  States  v.  Perkins,  163  U.  S. 
625;  Magoun  v.  Illinois  Savings  Bank,  170  IT.  S.  283; 
KnowUon  v.  Moore,  178  U.  S.  41;  Plummer  v.  Coler,  178 
U.  S.  115;  Murdock  v.  Ward,  178  U.  S.  139;  Orr  v.  GUr 
man,  183  U.  S.  278;  Keeney  v.  New  York,  222  U.  S.  525. 

An  inheritance  tax  is  a  lawful  exercise  of  the  taxing 
power  "only  when  some  necessary  incident  of  the  transfer 
transaction  for  its  eflScacy  "  upon  the  law  of  the  State  levy- 
ing the  tax.  TFatt»rv.MarME/Wa,  109  N.E.  Rep.  647;  Tift 
V.  Kelsey,  207  U.  S.  43;  /2e  Howard  Est.,  80  Vermont,  489. 

Inasmuch  as  the  transfer  transaction  in  this  case  could 
be  carried  to  completion  "without  the  aid  of  Wisconsin 
law,"  there  was  no  transfer  transaction  or  right  to  receive 
property  under  Wisconsin  law.  The  right  or  privilege 
taxed  by  Wisconsin  did  not  exist,  and  judgment  against  a 
citizen  of  the  United  States  for  a  tax  on  something  which 
does  not  exist,  deprive  him  of  his  property  without  due 
process  of  law  and  takes  his  private  property  for  public 
use  without  just  compensation.  Union  Transit  Co.  v. 
Kentucky,  199  U.  S.  194;  Del,  Lack.  &  West.  R.  R.  v. 
Pennsylmnia,  198  U.  S.  341 ;  LouisviUe  Ferry  Co.  v.  Kerir 
tacky,  188  U.  S.  385;  Metropolitan  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  395;  Buck  v.  Beach,  206  U.  S.  392;  Stale  Tax  an 
Foreign  Held  Bonds,  15  Wall.  300;  Kentucky  v.  West 
India  OU  Co.,  138  Kentucky,  828. 
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The  reason  which  exempts  from  inheritanee  taxation 
real  property  in  a  State  foreign  to  its  owner's  domicile 
applies  with  equal  force  to  the  personal  property  held  un- 
der trust  asiugnment.  Real  estate  in  a  foreign  jurisdiction 
is  never  subject  to  an  inheritance  tax  at  the  domidle-of  its 
owner.  Cases  supra  and  see  ConneU  v.  Crosby y  210  Illinois, 
380;  Orr  V.  Gilman,  183  U.  S.  278;  Clarke  v.  Clarke,  178 
V.  S.  186. 

The  maxim  * '  mobilia  sequuntur  personam  "  may  only  be 
resorted  to  when  convenience  and  justice  so  require.  It  is 
not  allowed  to  obscure  the  facts  when  facts  become  im- 
portant. Blackstone  v.  MiUer,  188  U.  S.  189;  Meh-opolitan 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395;  Union  Transit  Co. 
v.  Kentucky,  199  U.  S.  194. 

It  is  within  the  power  of  any  citizen  of  the  United  States 
to  fix  the  situs  of  his  personal  property  at  a  place  othar 
than  his  domicile. 

The  judgment  levying  the  Illinois  Inheritance  Tax  being 
entitled,  to  full  faith  and  credit  is  conclusive  on  the  Wis- 
consin courts  as  to  the  law  under  which  the  transfer  tfans- 
action  became  effective.    Cases  supra. 

The  assignment  in  trust  having  been  made  upon  actual 
consideration  as  not  a  gift  but  a  vaUd  contract  and  the 
law  taxing  it  impairs  the  obligation  of  the  contract. 
Gelsthorpe  v.  FumeU,  20  Montana,  299;  Chanier  v.  Ketsey, 
205  U.  S.  466. 

The  levy  of  tax  by  Wisconsin  on  the  amount  already 
paid  for  the  inheritance  tax  in  lUinois  is  erroneous  because 
the  amount  so  paid  never  passed  to  the  plaintiffs  in  error. 
A  tax  upon  this  deprives  them  of  their  property  witliout 
due  process  of  law.  United  States  v.  Perkins,  163  U.  S. 
625;  People  v.  Richardson,  269  Illinois,  276. 

Comiis  do  not  favor  double  taxation.  Where  it  is 
necessary  they  regret  the  necessity.  Blackstone  v.  MiUer, 
188  U.  S.  189;  In  re  Strong,  17  N.  J.  Law  J.  234;  Keeney 
^8(.,  222  U.  S.  525,  distinguished. 
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Mr.  Walter  Drew,  with  whom  Mr.  Waiter  C.  Owen, 
Attorney  General  of  the  State  of  Wisconsin^  was  on  the 
brief,  for  defendant  in  error. 

Mr.  Justice  Holmss  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  to  fix  the  inheritance  tax  upon 
the  estate  of  George  Bullen,  deceased,  a  resident  of  Wis- 
consin. The  Supreme  Coiurt  of  the  State  aflSrmed  a 
judgment  for  a  tax  upon  a  fimd  of  nearly  a  million  dollars 
which  the  heirs  and  next  of  kin  say  cannot  be  taxed  in 
Wisconsin  without  violating  the  Fourteenth  Amendment 
and  the  contract  clause  of  the  Constitution  of  the  United 
States.    143  Wisconsin,  512. 

The  facts  are  simple.  BuUen  formerly  had  lived  in 
Chicago  and  continued  to  da  some  business  there  after 
moving  to  Wisconsin,  which  he  did  in  1892.  He  kept 
in  Chicago  the  bonds,  stocks  and  notes  constituting  the 
fund  and  in  1902  conveyed  them  to  the  Northern  Trust 
Company  of  that  City  upon  certain  trusts.  In  1904  by 
virtue  of  powers  reserved  he  repossessed  himself  of  the 
fund,  but  in  1907  he  conveyed  it  to  the  company  upon 
the  former  trusts,  again.  The  limitations,  so  far  as  ma- 
terial, were  of  relatively  small  smns  to  a  sister  and  niece 
residing  in  Massachusetts,  .and,  subject  to  those  gifts, 
of  one-third  of  the  income  to  his  widow  for  life  and  the 
rest  of  the  income  and  the  principal  to  his  four  sons.  But 
the  instrument  contained  the  following  clause:  ''Fifth. 
I,  the  donor,  expressly  reserve  the  right  tb  direct  and 
control  the  disposition  of  the  said  trust  property  and 
estate,  to  revoke  and  vacate  this  trust  at  any  time  during 
my  life,  to  enter  into  and  upon  and  take  possession  of 
the  same,  or.  any  part  thereof,  to  require  a  reconveyance 
to  me  of  the  said  trust  property,  or  any  part  thereof,  and 
to  dispose  of  it  as  I  may  see  fit.  Dming  my  lifetime  the 
principal  and  income  shall  be  used  for  such  beneficiaries 
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and  in  such  manner  as  I  may  from  time  to  time  appoint, 
arid  in  default  of  any  appointment  during  my  lifetime, 
and,  at  all  events,  after  my  death,  the  said  income  and  the 
said  principal  shall  be  applied,  paid  over  or  held  as  herein 
provided."  It  also  declared  that  no  portion  of  principal 
or  income  should  be  paid  imder  some  of  the  leading  clauses 
before  BuUen's  death  unless  by  his  direction.  In  fact  he 
received  the  whole  income  during  his  life.  The  Supreme 
Court  held  that  an  inheritance  tat  was  due  in  respect 
of  the  whole  fimd  as  upon^a  transfer  intended  to  take 
effect  in  enjoyment  after  the  donor's  death. 

The  deeds  of  trust  were  not  a  merely  simulated  transac- 
tion. Bullen  made  a  will  shortly  after  the  first  transfer, 
which  was  of  similar  tenor  but  which,  it  is  found,  'has 
not  been  probated,'  periiaps  because  the  parties  relied 
upon  the  deeds.  The  deeds  transferred  title  and  they 
had  a  purpose.  Bullen  at  the  time  was  suffering  from 
locomotor  ataxia,  his  wife  also  was  in  precarious  health 
and  th^  chief  instrument  contemplated  the  possible  dis- 
ability of  both.  The  ultimate  limitations  would  operate 
imless  revoked,  which  they  were  not.  But  Bullen,  as  has 
been  seen,  reserved,  an  absolute  power  of  control  over 
all  of  his  gifts  and  exercised  it  during  his  life  by  a  revo- 
cation, (followed,  to  be  sure,  by  a  reconveyance  upon 
the  same  terms),  and  by  taking  all  the  income  of  the 
fund.  The  words  of  Lord  St.  Leonards  apply  with  full 
force  to  the  present  attempt  to  escape  the  Wisconsin 
inheritance  tax,  "To  make  a  distinction  between  a  general 
power  and  a  limitation  in  fee,  is  to  grasp  at  a  shadow 
while  the  substance  escapes."  Sugden,  Powers,  8th  Ed., 
396.  See  Gray,  Perpetuities,  §  526b,  1st  Ed.,  pp.  334, 335. 
We  do  not  speak  of  evasion,  because,  when  the  law  draws 
a  line,  a  case  is  on  one  side  of  it  or  the  other,  and  if  on  the 
safe  side  is  none  the  worse  legally  that  a  party  has  availed 
himself  to  the  full  of  what  the  law  permits.  When  an 
act  is  condemmed  as  an  evasion  what  is  meant  is  that  it 
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is  on  the  wrong  side  of  the  line  indicated  by  the  policy 
if  not  by  the  mere  letter  of  the  law.  What  we  do  say  is 
that  the  Supreme  Court  of  Wisconsin  was  fully  justified  in 
treating  BuUen's  general  power  of  disposition  as  equivalent 
to  a  fee  for  the  purposes  of  the  taxing  statute,  that  there 
is  no  consrtitutional  objection  to  its  doing  so,  and  that 
although  Illinois  also  has  taxed  the  fimd,  as  it  might,  we 
are  not  aware  that  it  has  attempted  to  qualify  the  effect 
that  Wisconsin  has  given  to  the  power,  and  do  not  inti- 
mate that  it  could  have  done  so,  if  it  had  tried.  See 
Hawhg  v.  MaJdm,  232  U.  S.  1,  13. 

The  power  to  tax  is  not  limited  in  the  same  way  as  the 
power  to  affect  the  transfer  of  property.  If  this  fimd 
had  passed  by  intestate  succession  it  would  be  recognized 
that  by  the  traditions  of  our  law  the  property  is  regarded 
as  a  universitaa  the  succession,  to  which  is  incident  to  the 
succession  to  the  persona  of  the  deceased.  As  the  States 
where  the  property  is  situated,  if  governed  by  the  common 
law,  generally  recognize  the  law  of  the  domicil  as  deter- 
mining the  succession,  it  may  be  said  that,  in  a  practical 
sense  at  least,  the  law  of  the  domicil  is  needed  to  establish 
the  inheritance.  Therefore  the  inheritance  may  be  taxed 
at  the  place  x>f  domicil,  whatever  the  limitations  of  power 
over  the  specific  chattels  may  be,  as  is  especially  plain 
in  the  case  of  contracts  and  stock.  Blacksione  v.  Miller, 
188  U.  S.  189,  204.  Eidman  v.  Martinez,  184  U.  S.  578, 
586,  589,  590,  592.  Thomson  v.  Advocate  General,  12  CI. 
&  Fin.  1, 18, 21.  Frothingham  v.  Shaw,  175  Massachusetts. 
59.  Matter  of  Swift,  1S7N.Y. 77, 8S.  Manny.  Carter,  74 
N.  H.345.  Appeal  o/ffc7)A;in«,  77  Connecticut,  644.  Hart- 
marCs  Case,  70  N.  J.  Eq.  664.  The  same  would  be  true  of  a 
universal  succession  established  by  will,  and  the  notion 
of  privity  or  identity  of  person  that  is  recognized  in  these 
cases  has  been,  carried  over  to  more  limited  bequests  and 
in  some  degree  to  deeds.  Norcross  v.  James,  140  Mas- 
sachusetts, 188.    The  principle  that  allows  the  tax  is  to  be 
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applied,  if  ever,  to  a  disposition  that  operates  upon  the 
great  mass  of  the  donor's  estate  and  that  takes  effect  only 
4ipon  his  death,  at  least  so  far  as  concerns  the  persons  be- 
fore this  court,  the  donor's  widow  and  sons.  Lines's  Es- 
tate, 155  Pa.  St.  378. 

It  is  suggested  that  there  was  a  subordinate  error  in 
not  deducting  the  amount  of  the  Illinois  inheritance  tax. 
But  this  appears  not  to  have  been  assigned  in  the  appeal 
to  the  Supreme  Court  of  the  State,  and  therefore  we  need 
not  inquire  whether  there  was  any  constitutional  obstacle 
to  the  State  of  Wisconsin  adopting  the  gross  fund  disposed 
of  rather  than  the  net  amount  received  as  the  measure 
of  the  tax. 

Judgment  affirmed. 


SOUTHERN  RAILWAY  COMPANY  v.  PRESCOTT. 

ERROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  SOUTH 

CAROUNA. 

No.  358.    Argued  Fdbniary  23,  .1916.— Decided  April  10,  1916. 

Whether  the  contract  based  on  a  bill  of  lading  of  an  interstate  shipment 
issued  pursuant  to  the  Act  to  Regulate  Commeroe  has  been  dis- 
charged is  a  Federal  question. 

Transportation,  as  regulated  by  the  Act  to  Regulate  Commerce,  in- 
cludes the  services  of  a  connecting  carrier  as  warehouseman  of  the 
goods  after  arrival  at  point  of  destination  andWore  actual  deliveiy 
to  the  consignee. 

Retention  by  the  carrier  of  part  of  an  interstate  shipment,  after  ar- 
rival at  destination,  iiotioe  to,  and  payment  of  the  freight  by,  the 
consignee,  held  in  this  case  to  be  a  terminal  service  forming  part  of 
the  transportation  in  the  sense  of,  and  governed  by/ the  Act  to  Regu- 
late Commerce. 

With  respect  to  service  governed  by  the  Act  to  Regulate  Commerce, 
the  rule  that  both  carrier  and  shipper  are  bound  by,  and  cannot 
alter,  the  terms  of  service  as  fixed  by  the  filed  regulations,  applies 
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not  only  to  rates  but  also  to  other  stipulations  rdating  to  services 
and  facilities  within  the  purview  of  the  act,  including  liability  as 
warehouseman  after  arrival  of  the  goods  at  destination  and  before 
removal  by  the  consignee. 

The  contract  of  a  bill  of  lading  of  an  interstate  shipment  is  still  in 
force  until  actual  delivery  to  the  consignee;  and  KM  that  the  mere 
giving  of  a  recdpt  by  llie  c(»signee  and  payment  oi  freight  but 
leaving  the  goods  witii  the  carrier  did  not,  in  this  case,  amount  to 
actual  delivery  and  afifect  the  liability  of  the  carrier  under  the  stipu- 
lations as  to  liability  contained  in  the  bill  of  lading. 

The  measure  of  liability  of  a  carrier  of  an  interstate  shipment  under 
the  bill  of  lading  issued  pursuant  to  the  Act  to  Regulate  Commerce 
is  a  Federal  question  and  the  obligation  is  to  be  governed  under 
the  Act  by  uniform  rule  in  the  place  of  the  diverse  requirements 
of  state  legislation  and  decisions;  nor  is  the  question  less  a  Federal 
one  because  resolved  by  application  of  general  principles  of  common 
law. 

Under  a  stipulation  in  a  bill  of  lading  of  an  interstate  shipment  that 
the  carrier  shall  be  liable,  as  warehouseman  only,  for  goods  after 
arrival  at  destination  and*  not  removed  within  tlie  specified  time, 
the  carrier  is  liable  only  for  negligence;  and  if  the  loss  admittedly 
occurs  by  fire  the  burden  is  on  the  plaintiff  to  prove  negligence, 
notwithstanding  the  rule  may  be  different  under  state  law. 

99  So.  Car.  422,  reversed. 

The  facts,  which  involve  the  liability  of  an  interstate 
carrier  as  warehouseman  of  goods  after  arrival  at  destina- 
tion, are  stated  in  the  opinion. 

Mr.  Frank  G.  TompkinSy  with  whom  Mr.  Benjamin  L. 
Abney  was  on  the  brief,  for  plainti£f  in  error. 

Mr.  J.  WiUard  Ragadalef  with  whom  Mr.  W.  H.  Towns- 
end  and  Mr.  J.  WiUiam  Thurmond  were  on  the  brief, 
for  defendant  in  error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  for  the  loss  of  nine 
boxes  of  shoes  which  were  destroyed  by  fire,  on  July  4, 
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1913,  while  in  the  possession  of  the  Southern  Railway 
Company,  plaintiff  in  error.  These  boxes  were  part  of  a 
lot  of  thirteen  boxes  which  had  been  shipped  on  June  21, 
1913,  at  Petersburg,  Virginia,  by  the  Seaboard  Air  Line 
Railway  and  connections,  consigned  to  W.  E.  Prescott, 
defendant  in  error,  at  Edgefield,  South  Carolina,  and  had 
arrived  at  Edgefield  over  the  line  of  the  Southern  Railway 
Company  on  June  23,  1913.  The  plaintiff  allied  three 
causes  of  action  against  the  latter  Company  (1)  as  comr- 
mon  carrier  (2)  as  warehouseman  and  (3)  for  penalty 
because  of  failure  td  adjust  and  pay  the  claim,  after 
notice,  as  provided  by  law.  The  answer  of  the  Railway 
Company,  with  a  general  denial,  set  up  that  the  shipment 
was  interstate  and  governed  by  the  Act  to  Regulate  Com- 
merce. At  the  close  of  the  plaintiff's  case,  the  Railway 
Company  moved  for  a  non-suit  and  decision  was  reserved. 
The  Railway  Company  then  put  in  evidence  the  tariff 
rules,  filed  with  the  Interstate  Commerce  Commission, 
which  governed  the  shipment.  These  provided  that  the 
reduced  rates  specified  would  "apply  on  property  shipped 
subject  to  the  condition  of  carrier's  bill  of  lading,"  and 
that  otherwise. th^*e  would  be  an  increased  charge,  as 
stated.  One  of  the  stipulations  of  the  bill  of  lading  was 
that  "property  not  removed  by  the  party  entitled  to 
receive  it  within  forty-eight  hours  (exclusive  of  legal, 
holidays)  after  notice  of  its  arrival"  might  be  kept  in 
car,  depot  or  warehouse,  "subject  to  reasonable  charge 
for  storage  and  to  carrier's  responsibility  as  warehouse- 
man only."  The  freight  bill  contained  the  provision: 
^'  Demurrage  and  storage  will  be  assessed  at  the  expiration 
of  the  free  time  provided  by  the  rules  of  this  Company." 
The  agent  for  the  Railway  Company  (confirming  what 
had  been  said  by  the  plaintiff's  witness)  testified  that 
aft^  notice  of  the. arrival  of  the  goods,  the  consignee  had 
paid  tlie  entire  freight  charges,  that  he  (the  company's 
agent)  "had  accepted  the  freight"  and  had  the  consignee's 
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''receipt  for  the  goods/'  Four  boxes  were  th^n  taken 
away  and  the  rest  were  permitted  to  remain  to  meet  the 
consignee's  convenience  in  removal.  The  agent  further 
testified.  ''Q.  What  was  the  agreement  with  reference 
to  holding  those  goods?  A.  He  just  wanted  to  know  if  it 
would  be  agreeable  to  leave  them  there,  and  I  said  it  would 
be.  Q.  You  did  not  make  any  charges  for  storing  them? 
A.  No,  sir.  Q.  And  did  not  expect  him  to  pay  any?  No, 
sir."  The  consignee's  representative  had  testified  that, 
while  nothing  had  been  said  on  the  point,  he  expected  to 
pay  storage. 

At  the  close  of  the  testimony,  the  plaintifif  withdrew  his 
causes  of  action  against  the  defendant  as  common  carrier 
and  ior  the  penalty,  and  the  case  went  to  the  jury  solely 
with  respect  to  the  liability  of  the  defendant  as  ware- 
houseman. The  Railway  Company  moved  for  a  direction 
of  a  verdict  upon  the  ground  that,  under  the  Federal 
Act  and  the  tariff  r^ulations,  the  bill  of  lading  defined  the 
rights  of  the  parties.  The  motion  was  denied.  The  trial 
court  submitted  to  the  jury  the  question  of  liabihty  for 
the  care  of  the  goods  as  one  arising  under  the  state  law 
which  cast  upon  the  defendant  the  burden  of  showing 
thtkt  it  was  not  negligent.  The  position  of  the  Railway 
Company,  as  shown  by  its  requests  for  instructions  which 
were  denied,  was -that  the  shipment  had  not  lost  its  inter- 
state character;  that  the  provisions  of  the  bill  of  lading 
were  controlling;  that  the  defendant's  liability  as  ware- 
houseman was  governed  by  Federal  law;  and  that  the 
burden  was  upon  the  plaintiff  to  show  n^ligence  as  a  basis 
for  recovery. 

Judgment  upon  a  verdict  in  favor  of  the  plaintiff  was 
affirmed  by  the  Supreme  Court  of  the  State.  99  So.  Car. 
422.  With  respect  to  the  Federal  question,  the  court  said: 
''The  defendant  claims  that  inasmuch  as  this  is  an  inter- 
state shipment,  the  Federal  statute  governs.  The  ques- 
tion does  not  legitimately  arise  in  this  case  for  the  reason 
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that  the  appellant  moved  for  a  nonnsuit  on  the  ground  that 
'the  evidence  here  shows  that  this  freight  arrived  here 
on  the  23rd  of  June  and  that  the  freight  was  paid  and 
receipted  for  by  the  agent  of  Dr.  Prescott;  he  came  for  it 
and  paid  the  freight  and  I  submit  that  where  a  common 
carrier  delivered  freight  in  good  order,  and  has  it  in  its 
depot  and  paid  for  then  its  liability  as  a  common  carrier 
ceases.'  The  court  reserved  its  decision  on  that  question 
and  before  it  was  announced,  the  plaintiff  withdrew  the 
cause  of  action  as  common  carrier,  and  also  the  cause  of 
action  for  the  penalty.  It,  therefore,  being  conceded  in 
the  Circuit  Court  that  the  contract  of  carriage  was  ended 
and  the  appellant  held  the  goods  by  a  separate  contract, 
the  question  as  to  appellant's  liability  as  common  carrier 
and  the  Federal  statute  under  which  it  might  have  arisen 
is  not  before  this  court  and  the  only  question  argued 
which  we  can  consider  is  the  question  as  to  wardiouse- 
man."  The  court  then  applied  the  rule  of  liability  as 
defined  by  the  state  law.  Id.,  p.  424.  And  this  writ  of 
error  has  been  prosecuted. 

As  the  shipment  was  interstate,  and  the  bill  of  lading  was 
issued  pursuant  to  the  Federal  Act,  the  question  whether 
the  contract  thus  set  forth  had  been  discharged  was  nec- 
essarily a  Federal  question.  The  reference,  above  quoted, 
to  the  concession  in  the  trial  coiui;  cannot  be  taken  to 
mean  that  this  Federal  question  was  not  raised,  for,  as  we 
have  seen,  it  was  distinctly  presented  and  pressed;  but  we 
assume  that  the  ruling,  in  substance,  was  that  there  wste 
no  dispute  as  to  the  fact  that  the  goods  had  arrived,  that 
the  <x>n8ignee  had  paid  the  freight  and- signed  a  recdpt 
for  the  goods,  and  that  the  nine  boxes  had  remained  in  the 
possession  of  the  carrier  under  the  permission  given,  as 
testified,  by  the  carrier's  agent.  The  question  is  whether 
this  admitted  transaction  had  the  legal  effect  of  discharg- 
ing the  contract  governed  by  Federal  law  and  of  creating 
a  new  obligation  governed  by  state  law. 
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By  the  Act  to  Regulate  Commerce  (§1)  the  'transporta- 
tion' it  regulates  is  defined  as  including  ''all  services  in 
connection  with  the  receipt,  delivery,  elevation,  and  trans- 
fer in  transit,  ventilation,  refrigeration  or  icing,  storage, 
and  handling  of  property  transported/'  It  is  made  the 
duty  of  the  carrier  ''to  provide  .  .  .  such  trans- 
portation upon  reasonable  request  therefor."  All  charges 
made  for  "any  service"  rendered  in  such  transportation 
must  be  "just  and  reasonable."  Section  6  requires  that 
the  carrier's  schedules,  printed  as  provided,  "shall  con- 
tain the  classification  of  freight  in  force,  and  shall  also 
state  separately  all  terminal  charges,  storage  charges, 
icing  charges,  and  all  other  charges  which  the  Commission 
may  require,  all  privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  afore- 
said rates,  fares,  and  charges,  or  the  value  of  the  service 
rendered  to  the  passenger,  shipper,  or  consignee."  And 
it  is  further  provided,  in  the  same  section,  that  no  carrier 
shall  "extend  to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportation" — that  is,  as  defined — 
"except  such  as  are  specified  in  such  tariffs."  The  bill  of 
lading  in  accordance  with  the  published  regulations  pro- 
vided that  "every  service"  to  be  performed  under  it,  in- 
cluding the  service  of  the  connecting  or  terminal  carrier, 
should  be  subject  to  the  conditions  specified,  and  among 
these  was  the  express  condition  governing  the  Company's 
responsibility  as  warehouseman  for  property  not  removed 
within  forty-eight  hours  after  notice  of  arrival.  Such  a 
retention  of  the  goods  was  Undoubtedly  a  terminal  service 
forming  a  part  of  the  'transportation'  in  the  sense  of  the 
Federal  Act  and  governed  by  that  Act.  Thus,  in  the  case 
of  C,  C,  C.  &  St  L.  Railway  Co.  v.  DetUebach,  239  U.  S. 
588,  it  was  held,  with  respect  to  goods  lost  through  the 
n^ligence  of  the  terminal  carrier  while  in  possession  as 
warehouseman  under  this  stipulation,  that  the  provision 
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of  the  bill  of  lading  limiting  liability  to  the  declared  value 
of  the  goods  was  applicable.  The  court  deemed  it  to  be 
evident  ''that  Congress  recog^iized  that  the  duty  of  car- 
riers to  tiie  public  included  the  performance  of  a  variety 
of  services  tiiat,  according  to  the  theory  of  the  common 
law,  were  separable  from  the  carrier's  service  as  carrier, 
and,  in  order  to  prevent  overcharges  and  discriminations 
from  being  made  under  the  pretext  of  performing  such 
additional  services,  it  enacted  that  so  far  as  interstate 
carriers  by  rail  were  concerned  the  entire  body  of  such 
services  should  be  included  together  under  the  single  term 
'transportation'  and  subjected  to  the  provisions  of  the 
Act  respecting  reasonable  rates  and  the  like."  It  is  also 
clear  that  with  respect  to  the  service  governed  by  the 
Federal  statute  the  parties  were  not  at  liberty  to  alter 
the  terms  of  the  service  as  fixed  by  the  filed  regulations. 
This  has  repeatedly  been  held  with  respect  to  rates  {Tex. 
&  Pac.  Rwy.  v.  Mugg,  202  U.  S.  242;  Kansas  Southern 
Bwy.  V.  Carl,  227  U.  S.  639,  662;  BosUm  &  Maine  R.  R.  v. 
Hooker,  233  U.  S.  97,  112;  Louis.  &  Nash.  R.  R.  v.  Max- 
well, 237  U.  S.  94),  and  the  established  principle  applies 
equally  to  any  stipulation  attempting  to  alter  the  provi- 
sions as  fixed  by  the  published  rules  relating  to  any  of  the 
services  within  the  purview  of  the  Act.  Chicago  &  AUon 
R.  R.  V.  Kirby,  225  U.  S.  156,  166;  Atchison  &c.  Ry.  v. 
Robinson,  233  U.  S.  173,  181.  This  is  the  plain  purpose  of 
the  statute  in  order  to  shut  the  door  to  all  contrivances 
in  violation  of  its  provisions  against  preferences  and  dis- 
criminations. No  carrier  may  extend  "any  privil^es  or 
facilities,"  save  as  these  have  been  duly  specified.  And  as 
the  terminal  services  incident  to  an  interstate  shipment 
are  within  the  Federal  Act,  and  the  conditions  of  liabiUty 
while  the  goods  are  retained  after  notice  of  arrival  are 
stipulated  in  the  bill  of  lading  under  the  filed  r^ulations, 
the  conditions  thus  fixed  are  controlling  and  the  parties 
cannot  substitute  therefor  a  special  agreement. 
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In  determining,  in  this  view,  whether  the  contract  had 
been  discharged,  and  the  case  removed  from  the  operation 
of  the  Federal  Act,  regard  must  of  course  be  had  to  the 
substance  of  the  transaction.  The  question  is  not  one  of 
form,  but  of  actuality.  Texas  &  N.  0.  R.  R.  v.  Sabine 
Tram  Co.,  227  U.  S.  Ill,  126;  Louisiana  R.  R.  Comm.  v. 
Tex.  &  Pac.  Rwy.,  229  U.  S.  336, 341 ;  lUinoia  Central  R.  R. 
V.  Louisiana  R.  R.  Comm.,  236  U.  S.  157, 1 63 ;  Pennsylvania 
B\  R.  v.  Clark  Coal  Co.,  238  U.  S.  456,  458.  It  is  apparent 
that  there  had  been  no  actual  delivery  of  the  nine  boxes. 
The  payment  of  the  freight  had  no  greater  efficacy  than  if 
it  had  been  made  in  advance  of  the  transportation.  The 
giving  of  a  receipt  for  the  goods  by  the  consignee  did  not 
alter  the  fact  that  they  were  still  held  by  the  Railway 
Company  awaiting  actual  delivery.  The  transaction  at 
most  could  not  be  deemed  to  accomplish  more  than  if  the 
parties  had  agreed  that  until  such  delivery  the  goods 
should  be  held  under  a  special  contract — in  lieu  of  the 
prescribed  conditions,  and  this  they  could  not  effect  with- 
out violating  the  Act  which  governed  the  shipment.  It 
could  not  be  said,  for  example,  that  while  under  the  filed 
regulations  the  Railway  Company  was  to  make  a  "reason- 
able charge  for  storage"  pending  delivigry  that  it  could 
agree  with  a  particular  shipper,  or  consignee,  to  hold 
gratuitously;  nor  could  it  alter  the  terms  of  its  responsibil- 
ity while  the  goods  remained  undelivered.  The  actual 
service  in  holding  the  goods  continued  and  we  must  look 
to  the  bill  of  lading  to  determine  the  legal  obligation 
attaching  to  that  service. 

Viewing  the  contract  set  forth  in  the  bill  of  lading  as 
still  in'  force,  the  measure  of  liability  under  it  must  also 
be  regarded  as  a  Federal  question.  As  it  has  often  been 
said,  the  statutory  provisions  manifest  the  intent  of 
Congress  that  the  obligation  of  the  carrier  with  respect 
to  the  services  within  the  purview  of  the  statute  shall  be 
governed  by  uniform  rule  in  the  place  of  the  diverse  re- 
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quirements  of  state  legislation  and  decisions.  Adams 
Exp.  Company  v.  Croninger,  226  U.  S.  491,  506,  509,  510; 
Af .,  K.  &  T.  Rwy.  v.  Harriman,  227  U.  S.  657,  672;  Boston 
&  Maine  R.  R.  v.  Hooker ^  supra;  M.,  K.  &  T.  Rwy.  v. 
Harris,  234  U.  S.  412,  420;  Charlestm  &c.  R.  R.  v.  Vamn 
viae  Furniture  Co.,  237  U.  S.  597,  603;  C,  C,  C,  &  Si.  L. 
Ry.  V.  DetUebach,  supra;  N.  Y.,  P.  &  N.  R.  R.  v.  Peninsula 
Exchange,  240  U.  S.  34.  And  the  question  as  to  the  re- 
sponsibility under  the  bill  of  lading  is  none  the  less  a 
Federal  one  because  it  must  be  resolved  by  the  application 
of  general  principles  of  the  common  law.  Adams  Express 
Co.  V.  Croninger,  supra;  M.,  K.  &  T.  Rwy.  Co.  v.  Harriman, 
supra.  It  was  explicitly  provided  that  in  case  the  prop- 
erty was  not  removed  within  the  specified  time  it  should 
be  kept  subject  to  liability  "as  warehouseman  only." 
The  Railway  Company  was  therefore  liable  only  in  case 
of  n^Ugence.  The  plaintiff,  asserting  neglect,  had  the 
burden  of  establishing  it.  This  burden  did  not  shift. 
As  it  is  the  duty  of  the  warehouseman  to  deliver  upon 
proper  demand,  Ms  failure  to  do  so,  without  excuse,  has 
been  regarded  as  making  a  prima  facte  case  of  negligence. 
If,  however,  it  appears  that  the  loss  is  due  to  fire,  that 
fact  in  itself,  in  the  absence  of  circumstances  permitting 
the  inference  of  lack  of  reasonable  precautions,  does  not 
suffice  to  show  n^lect,  and  the  plaintiff  having  the  af- 
firmative of  the  issue  must  go  forward  with  the  evidence. 
Cau  V.Tex.  &  Pac.  Rwy.,  194  U.  S.  427,  432;  Transpartor 
lion  Company  v.  Downer,  11  Wall.  129,  135;  DeOrau  v. 
Wilson,  17  Fed.  Rep.  698,  700,  701,  affirmed,  22  Fed. 
Hep.  560;  Clafin  v.  Meyer,  75  N.  Y.  260,  262,  263;  Whitr 
worth  V.  Erie  Ry.,  87  N.  Y.  413,  419,  420;  Draper  v.  D.  & 
H.  C.  Co.,  118  N.  Y.  118,  122,  123;  St.  L.,  I.  M.  &  S.  Ry. 
V.  Bone,  52  Arkansas,  26;  Lynuin  v.  Souihem  Railway, 
132  No.  Car.  721;  Lancaster  MiUs  v.  Merchants'  Co., 
89  Tennessee,  1;  National  Line  S.  S.  Co.  v.  Smart,  107 
Pa.  St.  492;  Denton  v.  C,  R.  I.  &  P.  R.  R.,  52  Iowa,  161; 
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Cox  V.  Cerdrai  Vermont  R.  R.^  170  Massachusetts,  129; 
Yaaoo  &  Miss.  VaUey  R.  Co.  v.  Hughes,  94  Mississippi, 
242;  24  Am.  Dec.  160-163,  note;  22  L.  R.  A.  (N.  S.), 
note  975.  In  the  present  case,  it  is  undisputed  that  the 
loss  was  due  to  fire  which  destroyed  the  Company's  ware- 
house with  its  contents  including  the  property  in  question. 
The  fire  occurred  in  the  early  morning  when  the  depot 
and  warehouse  were  closed.  The  cause  of  the  fiire  did 
not  appear,  and  there  was  nothing  in  the  circumstances 
to  indicate  neglect  on  the  part  of  the  Railway  Company! 
The  trial  court  denied  the  motion  for  a  direction  of  a 
verdict  and  charged  the  jury  that  ''the  burden  of  showing 
that  there  was  no  neghgence  is  on  the  defendant."  Ap- 
plying the  rule  established  by  the  state  decisions  {Brunr 
son  V.  AHanlic  Coast  Line  R.  /?.,  76  So.  Car.  9;  Fleischman 
V.  Southern  Railway,  76  So.  Car.  237;  see  also  Wardlaw  v. 
S.  C.  R.  «.,  11  Rich.  337),  the  Supreme  Court  of  the 
State  overruled  the  defendant's  objection  and  sustained 
the  judgment.  99  So.  Car.  424.  It  has  been  recognized 
by  the  state  court,  as  was  said  in  the  Fleischman  Case^ 
supra,  that  the  rule  it  applies  is  a  "somewhat  exceptional 
rule"  to  which  the  court  adheres  "notwithstanding  the 
great  number  of  opposing  authorities  in  other  jiuisdic- 
tions."    76  So.  Car.  248. 

For  the  reasons  we  have  stated,  we  think  that  the 
obligation  of  the  Railway  Company  was  not  governed 
by  the  state  law  and  that,  in  this  view,  the  exceptions 
of  the  plaintiff  in  error  were  well  taken. 

Judgment  reversed. 
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FAIRBANKS  STEAM  SHOVEL  COMPANY  v. 
WILLS,  TRUSTEE  IN  BANKRUPTCY  OF  FED- 
ERAL  CONTRACTING  COMPANY, 

APPEAL  FROM  THE   CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SEVENTH  CIRCUIT. 

No.  82.    Argued  December  2,  3,  1916.— Decided  April  10,  1916. 

A  corporation  organized  under  the  laws  of  Illinois  is  to  be  deemed  a 
resident  of  the  State  within  the  meamng  of  the  Chattel  Mortgage 
Act  of  that  State  and  the  county  of  residence  is  the  county  where  its 
principal  office  is  located  although  it  'may  transact  business  in  an- 
other county. 

A  corporation  can  only  change  its  residence  within  the  State  of  ite  in- 
corporation by  complying  with  the  law  of  the  State. 

As  the  Illinois  corporation  which  made  the  chattel  mortgage  in  this 
case  had  its  principal  office  in  Cook  County,  and  that  office  was 
never  legally  established  in  any  other  coimty,  a  mortgage  which  was 
recorded  in  a  different  county  did  not  comply  with  the  Recording 
Act  of  Illinois,  and,  as  against  the  trustee  in  bankruptcy,  was  invalid. 

Even  though  the  bankrupt  did  not  have  its  principal  place  of  business 
in  the  district  where  the  bankruptcy  proceeding  was  instituted,  that 
objection  can  be  waived  by  appearing  and  answering  to  the  merits 
in  a  proceeding  instituted  to  obtain  possession  of  assets  of  ihe 
bankrupt. 

An  adjudication  of  bankruptcy  is  not  open  to  collateral  attack,  and 
the  question  of  capacity  of  the  trustee  to  sue  is  waived  if  not  raised 
in  the  trial  court. 

If  the  chattel  mortgage  is  not  valid  against  the  trustee  because 
not  properly  recorded  under  the  state  law,  the  mortgivgee's  title  is 
not  perfected  by  taking  possession  after  the  filing  of  the  petition  and 
before  adjudication. 

Under  §  47  a-2  as  amended  by  the  Act  of  June  25,  1910,  trustees  have 
the  right  and  remedies  of  lien  creditors  as  against  unrecorded  trans- 
fers; and,  the  estate  being  in  custodia  leqia,  the  trustee's  title  relates 
back  to  the  date  of  filing  the  petition. 

212  Fed.  Rep.  688,  affirmed. 

The  facts,  which  involve  a  controversy  arismg  in  a 
bankruptcy  proceeding  and  the  relative  rights  of  a  mort- 


Digitized  by 


Google 


FAIRBANKS  SHOVEL  CO.  v.  WILLS.  843 

240  U.  S.  Opinion  of  the  Court. 

gagee  of  certain  chattels  of  the  bankrupt  and  the  trustee 
in  bankruptcy,  are  stated  in  the  opinion. 

Mr.  Elisha  B,  DurfeCy  with  whom  Mr.  John  A.  BettatH, 
Mr.  Walter  BeUatti  and  Mr,  George  B.  Scofield  were  on 
the  brief,  for  appellant. 

Mr.  Elbert  C.  Ferguson,  Mr.  WiUiam  Mumford  and 
Mr.  John  C.  Burchard  for  appellee,  submitted. 

Mb.  Justice  Pitnet  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  arising  in  a  bankruptcy  proceeding. 
On  December  30, 1912,  a  creditors'  petition  in  bankruptcy 
was  filed  in  the  United  States  District  Court  for  the 
Southern  District  of  Illinois  against  the  Federal  Con- 
tracting Company,  a  corporation  of  that  State,  and  on 
March  25,  1913,  it  was  adjudicated  a  bankrupt.  Be- 
tween those  dates,  and  on  March  6,  the  Fairbanks  Steam 
Shovel  Company,  the  present  appellant,  without  actual 
knowledge  of  the  filing  of  the  petition,  seized  a  certain 
floating  steam  dredge,  then  in  possession  of  the  Contract- 
ing Company  at  Beardstown,  Cass  County,  which  is  in 
the  Southern  District  of  Illinois;  doing  this  by  virtue  of 
a  chattel  mortgage  given  by  the  Contracting  Company  to 
appellant  on  June  8,  1912,  the  dredge  then  being  in  the 
possession  of  the  mortgagor  at  Beardstown.  After  the 
adjudication  of  bankruptcy  but  before  the  appointment  of 
a  trustee,  the  bankrupt  filed  a  petition  against  appellant 
in  the  bankruptcy  proceeding,  setting  up  that  the  mort- 
gage was  not  acknowledged  or  recorded  in  Cook  County, 
Illinois,  where  the  principal  office  of  the  bankrupt  was 
located  by  its  charter,  and  for  this  reason  was  invalid 
against  the  .trustee  in  bankruptcy  to  be  appointed,  and 
prajring  that  appellant  might  be  restrained  from  selling 
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the  dredge  as  it  threatened  to  do.  The  court  entered  a 
temporary  restraining  order,  which  was  served;  appellant, 
without  questioning  the  jurisdiction  of  the  court,  ap- 
peared and  answered,  admitting  that  it  had  taken  posses- 
sion of  the  dredge  under  the  provisions  of  the  mortgage, 
alleging  that  the  mortgage  was  duly  executed  and  was 
given  to  secure  a  part  of  the  purchase  price  of  the  dredge, 
and  that  at  the  time  of  its  execution  the  bankrupt,  through 
its  officers,  represented  to  appellant  that  its  princii>al 
place  of  business  was  at  Beardstown;  and  further  that 
before  the  adjudication  of  bankruptcy  appellant  took 
actual  possession  of  the  dredge  and  thereby  perfected  its 
title  thereto;  and  asking  that  the  injunction  be  dissolved, 
etc.  No  trustee  having  yet  been  ap{>ointed,  it  was  ordered 
by  the  court,  .upon  a  stipulation  between  the  parties,  that 
the  sale  should  proceed,  under  an  arrangement  providing, 
among  other  things,  that  if  appellant  purchased  the  dredge 
it  should  hold  it  subject  to  the  decision  of  the  controversy. 
The  sale  was  held  accordingly,  and  the  dredge  was  pur- 
chased by  appellant.  Thereafter  appellee  was  appointed 
trustee  in  bankruptcy,  and  was  substituted  as  a  party  to 
the  controversy  in  place  of  the  bankrupt.  The  matter  was 
heard  before  the  referee,  who  reported  in  favor  of  the 
trustee.  The  District  Court  overruled  exceptions  and' 
confirmed  the  report;  and,  on  appeal^  the  Circuit  Court 
of  Appeals  affirmed  the  decree.  212  Fed.  Rep.  688.  The 
appeal  to  this  court  antedated  the  Act  of  January  28, 
1915,  ch.  22,  §§  4  &  6;  38  Stat.  803, 804. 

The  principal  question  is  whether  the  chattel  mortgage 
was  properly  acknowledged  and  recorded  so  as  to  be  valid 
against  the  trustee  in  bankruptcy. 

The  law  of  Illinois  respecting  chattel  mortgages  may  be 
found  in  ch.  95  of  Kurd's  Rev.  Stat.  19Q9.  Paragr^h  1 
provides  that  no  such  mortgage  shall  be  valid  as  iagainst 
the  rights  and  interests  of  any  third  person  unless  poesesr 
sion  shall  be  delivered  to  and  remain  with  the  gtanteei 
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or  the  instrument  shall,  provide  for  the  possession  of  the 
property  to  remain  with  the  grantor  and  the  instrument 
be  acknowledged  and  recorded  as  thereinafter  directed. 
Paragraph  2  provides  that  such  instrument  shsdl  be 
acknowledged  before  a  specified  officer  of  'Hhe  county 
where  the  mortgagor  resides/'  if  a  resident  of  the  State, 
with  a  proviso  that  in  counties  having  a. population  of 
more  than  200^000  (this  applies  to  Cook  County),  such 
instrument,  "if  the  mortgagor  is  a  resident  of  the  State," 
shall  be  acknowledged  before  one  of  several  designated 
officers  of  the  town,  precinct,  district,  or  county  *'in 
which  the  mortgagor  resides."  By  par.  4,  the'mortgage, 
when  so  acknowledged,  "shall  be  admitted  to  record  by 
the  recorder  of  the  county  in  which  the  mortgagor  shall 
reside  at  the  time  when  the  instrument  is  executed  and 
recorded." 

The  bankrupt  was  incorporated  in  the  year  1905  under 
a  general  act  (Hurd's  Rev.  Stat.  1909,  ch.  32),  the  second 
paragraph  of  which  requires  the  organizers  to  make,  sub- 
scribe, .  and  acknowledge  a  statement  setting  forth  the 
name  of  the  proposed  corporation,  the  object  for  which 
it  is  formed,  its  capital  stock,  the  location  of  the  principal 
office,  etc.,  which  is  to  be  filed  in  the  office  of  the  Secretary 
of  State.  If  the  object  of  the  proposed  corporation  is 
clearly  and  definitely  stated  and  is  a  lawful  object,  the 
Secretary  of  State  issues  to  the  corporators  a  license  as 
commissioners  to  open  books  for  subscription  to  the  capital 
stock.  After  the  stock  is  subscribed,  directors  or  managers 
elected,  etc.,  the  Secretary  of  State  (par.  4)  issues  a  cer- 
tificate of  the  complete  organization  of  the  corporation. 
But,  before  this  is  done,  the  corporation  inust  "fil^  with 
the  Secretary  of  State  a  statement  setting  forth  the  post- 
office  address  of  its  business  office,  giving  street  and 
number."  (Act  of  May  10,  1901;  Laws  1901,  p.  124; 
Hurd's  Rev.  Stat.  1909,  ch.  32,  par.  192.) 

Other  sections  (ch.  32,  par.  50  et  aeq.)  contain  elaborate 
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provisions  to  be  complied  with  when  the  directors  of  any 
corporation  ''may  desire  to  change  the  name,  to  change 
the  place  of  business,  to  enlarge  or  change  the  object  for 
which  such  corporation  was  formed,  to  increase  or  de- 
crease the  capital  stock,"  etc.  There  is  to  be  a  special 
meeting  of  the  stockholders,  called  on  notice  mailed  to 
each  stockholder  and  published  in  a  newspaper,  and  votes 
representing  two-thirds  of  all  the  stock  of  %he  corporation 
shall  be  necessary  for  the  adoption  of  the  proposed  change; 
an  appropriate  certificate  is  to  be  filed  in  the  office  of  the 
Secretary  of  State,  and  a  like  certificate  made  a  matter 
of  record  in  the  county  where  the  principal  business  office 
of  the  corporation  is  located;  and  a  notice  of  the  change 
is  also  to  be  published  in  a  newspaper  for  three  successive 
weeks. 

The  statement  made  by  the  organizers  of  the  bankrupt 
corporation  declared:  ''The  location  of  the  principal  office 
is  in  the  City  of  Chicago,  in  the  County  of  Cook,  and 
State  of  Illinois."  A  license  was  issued  to  them  as  com- 
missioners to  open  books  for  subscription  to  the  capital 
stock,  and  in  due  course  they  made  their  report  to  the 
Secretary  of  State,  in  which  it  was  stated:  "That  the 
post-office  address  of  the  business  office  of  said  company 
is  at  No.  —  Park  Hotel,  streets  not  numbered,  in  the 
City  of  Beardstown,  in  the  County  of  Cass,  and  State  of 
Illinois."  Upon  receipt  of  this,  the  Secretary  of  State 
issued  a  certificate  of  complete  organization,  including  in 
it  the  first  statement,  the  report  of  the  commissioners, 
and  other  papers  filed  in  his  office  respecting  the  organiza- 
tion of  the  corporation,  as  required  by  the  statute.  The 
first  meetijigs  of  the  stockholders  were  held  in  Chicago, 
and  another  stockholders'  meeting  was  held  there  about 
two  years  later.  All  other  recorded  meetings  of  stock- 
holders and  directors  were  held  in  Beardstown.  An  office 
was  nominally  maintained  in  Chicago,  but  no  records  or 
books  of  account  were  kept  nor  any  business  transacted 
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there.  So  far  as  the  practical  conduct  of  the  business 
was  concerned,  and  to  all  outward  appearances,  the  prin- 
cipal office  was  in  Beardstown.  But  no  change  of  ''the 
place  of  business"  was  made  in  the  manner  prescribed  by 
the  statute. 

The  chattel  mortgage  was  made,  acknowledged,  and 
recorded  in  Cass  County,  and  was  never  either  recorded 
or  acknowledged  in  Cook  County. 

The  Circuit  Court  of  Appeals  held,  affirming  the  Dis- 
trict Coiut,  that  the  "residence"  of  Uie  bankrupt  was  in 
Chicago,  which  is  in  Cook  County,  and  that  therefore  the 
mortgage,  having  never  been  properly  acknowledged  or 
recorded,  was  invalid  as  against  the  trustee  in  bankruptcy. 

This,  in  our  opinion,  was  a  correct  disposition  of  the 
question.  The  statutes  of  Illinois  recognize  the  propriety 
of  a  fixed  location  for  the  principal  office  of  a  corporation, 
requiring  this  to  be  specified  in  the  certificate  of  organiza- 
tion and  to  be  left  unchanged  except  on  formal  action 
by  two-thirds  in  interest  of  the  stockholders.  Whether 
''principal  office"  and  "business  office"  are  synonymous 
is  not  entirely  clear,  and  we  are  referred  to  no  decision  by 
the  state  courts  throwing  light  upon  this.  But,  supposing 
them  to  be  synonymous,  it  does  not'  seem  to  us  that  the 
report  of  the  commissioners  for  stock  subscriptions  can 
have  the  effect  of  establishing  the  office  in  Cass  Coimty, 
for  we  find  no  authority  in  the  commissioners  to  materially 
change  the  location  of  the  principal  office  as  formally 
declfu^  by  the  organizers. 

We  are  of  opinion  that  a  corporation  organized  under 
the  laws  of  Illinois  is  to  be  deemed  a  resident  of  the  State 
within  the  meaning  of  the  chattel  mortgage  act,  and  that 
the  county  of  its  residence  must  be  taken  to  be  the  county 
in  which  its  principal  office  is  located.  So  far  as  the  deci- 
sions of  the  state  courts  throw  light  upon  the  question 
they  bear  out  this  view.  Bank  of  North  America  v. 
Chicago  &c.  R.  R.,  82  Illinois,  493,  496;  HewiU  v.  Qeneral 
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Electric  Co.,  164  Illinois,  420,  425.  And  a  similar  view 
prevails  in  other  jurisdictions.  In  Ex  parte  SchoUenberger, 
96  U.  S.  369,  377,  this  court,  by  Mr.  Chief  Justice  Waite, 
said:  '/A  corporation  cannot  change  its  residence  or  its 
citizenship.  It  can  have  its  legal  home  only  at  the  place 
where  it  is  located  by  or  under  the  authority  of  its  char4^r; 
but  it  may  by  its  agents  transact  business  anywhere, 
imless  prohibited  by  its  charter  or  excluded  by  local  laws." 
And  in  Galveston  &c.  Ry.  v.  GomaleSf  151  U.  S.  496,  504, 
the  court,  by  Mr.  Justice  Brown,  said:  "In  the  case  of  a 
corporation  the  question  of  inhabitancy  must  be  det^- 
mined,  not  by  the  residence  of  any  particular  officer,  but 
by  the  principal  offices  of  the  corporation,  where  its  books 
are  kept  and  its  corporate  business  is  transacted,  even 
though  it  may  transact  its  most  important  business  in 
another  place."  A  case  in  point  with  the  present  is  First 
Natl.  Bank  v.  WilcoXy  72  Washington,  473.  And  see 
Western  Transportation  Co.  v.  Scheu,  19  N.  Y.  408;  Union 
Steamboat  Co.  v.  Buffalo,  82  N.  Y.  351,  355;  Pdton  v. 
Transportation  Co.,  37  Oh.  St.  450;  Jenkins  v.  California 
Stage  Co.,  22  California,  538;  Cohn  v.  Central  Pacific 
R.  R.,  71  CaUfomia,  488. 

It  is  hardly  necessary  to  say  that  whatever  equities,  if 
any,  arose  out  of  the  mortgagor's  representation  that  its 
principal  place  of  business  was  at  Beardstown,  or  out  of 
the  fact  that  the  mortgage  was  given  to  secure  a  part  of  the 
purchase  price  of  the  dredge,  were  confined  in  their  effect 
to  the  immediate  parties,  and  could  not  operate  to  estop 
the  trustee  in  bankruptcy,  representative  of  the  interests 
of  creditors  for  whose  protection  the  recording  act  was 


It  is  objected  by  appellant  that  a  determination  that  the 
bankrupt  corporation  had  its  principal  place  of  business 
and  th^efore  its  residence  in  Cook  County,  which  is  in  the 
Northern  District,  shows  at  the  same  time  that  the 
United  States  District  Court  for  the  Southern  District  of 
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Illinois  had  no  jurisdiction  to  entertain  the  proceeding  in 
bankruptcy  under  §  2  of  the  Bankruptcy  Act,  and  hence 
no  jurisdiction  over  the  present  controversy.  (See  Harris 
V.  First  Naei  Bank,  216  U.  S.  382.)  As  to  this,  the  Circuit 
Court  of  Appeals  correctly  held  that  appellant,  by  answer- 
ing and  making  defense  upon  the  merits,  consented  to  the 
jurisdiction,  so  that  whet}ier,  under  §§  23a  and  23b,  con- 
strued together  with  §  70e  as  amended,  consent  to  the 
jurisdiction  of  the  District  Court  was  required  need  not  be 
considered. 

On  like  grounds,  it  is  insisted  that  the  adjudication  of 
bankruptcy  was  invalid,  and  that  the  trustee,  had  no 
capacity  to  sue.  But  the  adjudication  is  not  open  to 
collateral  attack,  and  the  question  of  capacity  was  waived 
because  not  raised  in  the  trial  court. 

Appellant's  title  was  not  perfected,  as  against  the  trustee 
in  bankruptcy,  by  taking  possession  of  the  dredge  under 
the  mortgage  after  the  filing  of  the  petition  in  bankruptcy 
and  before  the  adjudication.  Since  the  amendment  of 
§  47a-2  of  the  Bankruptcy  Act  by  the  Act  of  June  25, 
1910  (ch.  412,  §8;  36  Stat.  838,,  840),  trustees  have  the 
rights  and  remedies  of  a  lien  creditor  or  a  judgment 
creditor  as  against  an  unrecorded  transfer.  The  estate 
was  in  custodia  legis  from  the  filing  of  the  petition,  and  the 
title  of  the  trustee  related  back  to  that  date.  Acme  Har- 
vester Co.  v.  Beehnan  Luniber  Co.,  222  U.  S.  300,  307; 
Everett  v.  Jiuison,  228  U.  S.  474,  478. 

Other  questions  are  raised,  but  they  are  imsubstantial 
and  require  no  particular  mention. 

Decree  affirmed. 
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STATE  OF  GEORGIA  v.  TENNESSEE  COPPER  COM- 
PANY AND  THE  DUCKTOWN  SULPHUR,  COP- 
PER AND  IRON  COMPANY,  LIMITED. 

IN   EQUITY. 

No.  1,  Original.    Decree,  entered  April  3,  1916. 

Ordered  to  be  entered,  and  former  decrees  modified  as  to  escapement 
of  fumes,  as  to  records  to  be  kept  in  regard  thereto,  and  also  as  to  ex- 
pense of  inspection  and  division  of  costs. 

This  cause  coming  on  to  be  heard  on  the  report  of  the 
Inspector  heretofore  appointed  to  observe  operations  of 
the  plant  and  works  of  defendant  The  Ducktown  Sulphur, 
Copper  and  Iron  Company,  Limited,  and  upon  considera- 
tion thereof 

It  is  now  here  ordered,  adjudged,  and  decreed  (and  all 
former  decrees  are  accordingly  modified)  as  follows: 

1.  That  defendant  The  Ducktown  Sulphur,  Copper  and 
Iron  Company,  limited,  hereafter  shall  not  permit  escape 
into  the  air  from  its  works  of  fumes  carrying  more  than 
45%  of  the  sulphur  contained  in  green  ores  subjected  to 
smelting. 

2.  That  it  shall  not  hereafter  from  April  10  to  October  1 
in  any  year  permit  escape  into  the  air  of  gases  the  total 
sulphur  content  of  which  shall  exceed  25  tons  during  one 
day  and  not  more  than  50  tons  per  day  shall  be  per- 
mitted to  escape  at  other  times. 

3.  That  it  shall  keep  a  daily  record  of  the  amount  of 
green  ores  smelted,  sulphur  in  green  ore,  acid  made,  sul- 
phur in  acid,  per  centum  of  sulphur  recovered,  sulphur 
escaping,  and  per  centum  of  sulphur  escaping  so  that 
statements  may  be  compiled  therefrom  substantially  the 
same  as  Table  3,  page  19,  printed  report  of  the  Inspector. 
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It  shall  also  keep  a  weather  record  showmg  direction  and 
velocity  of  wind,  humidity,  temperature  and  pressure  at 
intervals  of  six  hours.  These  records,  verified  by  the  oath 
of  a  responsible  officer  or  employee  of  the  defendant, 
shall  be  reported  to  the  Clerk  of  this  Court  unmediately 
after  the  end  of  each  calendar  month. 

4.  That  it  shall  deposit  with  the  Clerk  of  this  Court  an 
additional  sum  of  $125.40  to  cover  expenses  and  com- 
I>ensation  of  Inspector. 

5.  That  the  Clerk  shall  pay  to  Dr.  John  T.  McGill, 
Inspector  heretofore  appointed,  the  sum  of  $3,375.40 — 
$3,000  being  compensation  for  services,  and  $375.40  to 
meet  expenses  incurred  in  excess  of  payments  heretofore 
made  to  him. 

6.  The  costs  of  the  proceedings  in  the  cause  from 
February  24,  1914,  to  this  date  will  be  charged  to  de- 
fendant The  Ducktown  Sulphur,  Copper  and  Iron  Com- 
pany, Limited;  costs  accruing  prior  to  February  24,  1014, 
will  be  divided  equally  between  The  Tennessee  Copper 
Company  and  The  Ducktown  Sulphur,  Copper  and  Iron 
Company,  Limited. 

7.  The  cause  will  be  retained  on  the  docket  until  fur- 
ther order  of  the  court. 

April  3,  1916. 
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STATE  OF  NORTH  CAROLINA  v.  STATE  OF 

TENNESSEE. 

IN  EQUITT. 
No.  4,  Original.    Decree,  entered  April  3,  1916. 

Decree  embodying  report  of  Comissioners  and  establishing  Slick  Rode 
Basin  and  Tellico  Basin  sections  of  the  boundary  between  the  States 
(A  North  Carolina  and  Tennessee  established  in  accordance  with  de- 
cision of  this  court,  235  U.  S.  1. 

This  cause  coming  on  to  be  heard  on  the  motion  of 
counsel  for  the  complainant,  concurred  in  by  the  counsel  fw 
the  defendant,  to  confirm  the  report  of  the  Commissioners 
heretofore  appointed  by  this  court  to  ascertain,  retrace,  re- 
mark, and  re-establish  the  real,  certain,  and  true  boundary 
line  between  the  States  of  North  Carolina  and  Tennessee 
between  certain  points,  mentioned  in  said  report,  which 
said  report  is  in  the  words  and  figures  following  to  wit: 

'^Pursuant  to  a  decree  of  the  Supreme  Court  of  the 
United  States,  issued  at  the  October  Term,  1914,  which 
appointed  D.  B.  Bums  of  Asheville,  N.  C,  W.  D.  Hale  of 
Maryville,  Tenn.,  and  Addison,  Ky.,  and  Joseph  Hyde 
Pratt  of  Chapel  Hill,  N.  C,  Commissioners  to  permanently 
mark  and  set  monuments  on  the  line  in  dispute  in  said 
controversy  between  said  States,  and  which  set  out  in 
detail  the  duties  of  said  Commissioners,  we,  the  said 
D.  B.  Bums,  W.  D.  Hale  and  Joseph  Hyde  Pratt,  Com- 
missioners, d6  herewith  respectfully  submit  our  report. 

'*We  have,  as  ordered,  reproduced  on  the  accompany- 
ing map.  No.  1,  the  State  Line  from  Tree  No.  1 — the  same 
being  the  59th  mile-tree  marked  by  the  Commissioners  in 
1821 — southwestwardly  to  the  point  where  the  dispute 
began,  which  point  is  15  feet  south  32  46'  west  from  Tree 
No.  29 — the  hemlock  fore  and  aft  tree  marked  by  the  Com- 
missioners in  1821 — just  north  of  Little  Tennessee  River. 
The  description  of  said  reproduced  line  is  as  follows,  viz. : 
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"B^nniBg  at  the  59th  mile  tree,  a  large  red  oak  or 
mountun  oak,  marked  on  the  southeast  side  m.    This 
tree  stands  in  the  Rich  Gap  of  the  Smoky  Mountain,  and 
260  feet  North  30  47'  EJEtst  from  the  lowest  part  of  said 
gap,  and  runs  with  the  meandeiis  of  the  mountain  South 
25  50'  00"  West  190  feet  to  a  siake, 
thence  South  43  55'  35"  West  472  feet  to  a  stake, 
thence  South  60  58'  55"  West  212  feet  to  a  stake, 
thence  South  83  18'  42"  West  344  feet  to  a  stake, 
thence  South  82  32'  00"  West  235  feet  to  a  stake, 
thence  South  55  05'  47"  West  561  feet  to  a  stake, 
tiience  South  32  31'  35"  West  545  feet  to  a  stake, 
thence  South  51  24'  25"  West  424  feet  to  a  stake, 
thence  South  43  58'  57"  West  284  feet  to  a  stake, 
thence  South  40  20'  30"  West  520  feet  to  a  stake, 
thence  South  45  52'  47"  West  332  feet  to  a  stake, 
thence  South   0  30'  10"  East  410  feet  to  a  stake, 
thence  South   6  58' 06"  East  191  feet  to  a  stake, 
thence  South   2  26' 42"  West,  passing  the  Dalton  Gap  at 
567  feet — a  very  deep  gap  through  which  the  Old  Tellassee 
Trail  passes,  1367.6  feet  to  a  stake, 
thence  South  65  58'  00"  West  149  feet  to  a  stake, 
thence  South  47  06'  05"  West  516  feet  to  a  stake, 
thence  South.  62.  08'  15"  West  264  feet  to  a  stake, 
thence  South  74  42'  15"  West  155  feet  to  a  stake, 
thence  South  53  02'  15"  West  579  feet  to  a  stake, 
thence  South  25  22'  15"  West  134  feet  to  a  stake, 
thence  South  15  59'  15"  West  637  feet  to  a  stake, 
thence  South  28  52'  30"  West  783  feet  to  a  stake, 
thence  South  33  43'  51"  West  517  feet  to  a  stake, 
thence  South   0  31' 51"  East  279.5  feet  to  a  stake, 
then  South  5  31'  57"  West,  passing  a  pile  of  rocks  at  the 
supposed  location  of  the  61st  mile  tree  at  423  feet,  463  feet 
to  a  stake, 

thence  South   2  40' 30"  East  450  feet  to  a  stake, 
thence  South  17  21'  33"  West  451  feet  to  a  stake, 
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thence  South  41  01' 06"  West   93  feet  to  a  stake, 
thence  South  43  45'  39"  West  511  feet  to  a  stake, 
thence  South  17  49'  27"  West  437  feet  to  a  stake, 
thence  South  34  00'  30"  West  246  feet  to  a  stake, 
the  turnpike  road  in  a  deep  gap, 
thence  South  73  30'  00"  West  380.2  feet  to  a  stake, 
thence  South  60  43'  30"  West  125.4  feet  to  a  stake, 
thence  South  52  18'  00"  West  1304.4  feet  to  a  stake, 
thence  North  72  19'  00"  West  490  feet  to  a  stake, 
thence  South  57  34'  00"  West  450  feet  to  a  stake, 
thence  North  63  18'  30"  West  365  feet  to  a  stake, 
thence  North  72  23'  00'  West,  passing  the  Locust  Gap, 
where  the  62d  mile  tree  is  said  to  have  stood,  at  112  feet, 
745  feet  to  a  stake, 

thence  South  83  42'  00"  West  539.7  feet  to  a  stake, 
thence  South  34  25'  30"  West  198.7  feet  to  a  stake, 
thence  South  82  52'  30"  West  531.6  feet  to  a  stake, 
thence  South  54  14'  00"  West  370  feet  to  a  stake, 
thence  North  75  17'  30"  West  550  feet  to  a  stake, 
thence  South  76  15'  30"  West  550  feet  to  a  stake, 
thence  South  69  28'  30"  West  200  feet  to  a  stake, 
thence  South  85  32'  00"  West  400  feet  to  a  stake, 
thence  South  71  35'  00"  West  670  feet  to  a  stake, 
thence  South  66   21'  00"  West,  passing  an  18"  hickory, 
supposed  to  be  the  63d  mile  tree,  at  344  feet,  600  feet  to 
a  stake, 

thence  South  10  59'  00"  W^t  200  feet  to  a  stake, 
thence  South  63  07'  00"  West  150  feet  to  a  stake, 
thence  South  27  44'  00"  West  450  feet  to  the  top  of  a  hi^ 
knob, 

thence  South  51  52'  00"  West  580  feet  to  a  stake, 
thence  South  56  03'  00"  West  260  feet  to  a  stake, 
thence  South  45  13'  30"  West  390  feet  to  a  stake, 
thence  South  65  48'  30"  West  150  feet  to  a  stake, 
thence  South  26  22'  00"  West  220  feet  to  a  stake, 
thence  South  16  12'  00"  East  260  feet  to  a  stake, 
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thence  South  52  44'  30''  West  390  feet  to  a  stake, 
thence  South  17  48'  30"  East  590  feet  to  the  top  of  Lone 
Pine  Knob, 

thence  North  73  47'  30"  West  380  feet  to  a  stake, 
thence  South  76  27'  30"  West  610  feet  to  a  stake, 
thence  South  66  20'  30"  West  450  feet  to  a  stake, 
thence  South  15  07'  30"  West  350  feet  to  a  stake, 
thence  South  59  33'  30"  West  680  feet  to  a  stake, 
thence  North  67  51'  30"  West  470  feet  to  a  stake, 
thence  South  49    24'  30"  West,  passing  a  fore  and  aft 
hemlock  north  of  Little  Tennessee  River  at  775  feet,  790 
feet  to  where  the  lines  of  contention  diverge,  where  we 
set  up  a  rock  8  inches  thick,  12  inches  wide,  and  18  inches 
high,  and  cut  on  the  southeast  side  of  it  N.  C,  on  the 
northwest  side  TENN.,  on  the  northeast  side  0+00,  and 
on  the  southwest  side  1915,  and  cut  a  X  in  the  top  of  the 
rock.    This  is  Monument  No.  1.    From  this  point,  on  the 
7th  day  of  August,  1915,  we  began  the  sur\'ey  and  marking 
of  the  line,  marking  side  line  trees  with  3  hacks,  and  fore 
and  aft  trees  with  2  hacks  above  a  blaze,  as  follows: 

"South  79    11'  00"  West  135  feet  to  the  river  bank, 
thence  down  the  river  on  the  north  bank  North  38    27' 
30"  West  285  feet  to  a  stake, 
thence  North  26  43'  00"  West  295  feet  to  a  stake, 
thence  North  22   18'  30"  West  385  feet  to  a  stake, 
thence  North  56  42'  00"  West,  passing  the  stmnp  of  tree 
No.  30  at  259  feet,  619  feet  .to  a  stake, 
thence  North  78  55'  30"  West  361  feet  to  a  stake, 
thence  North  78  50'  00"  West  242  feet  to  a  stake, 
thence  South  85  11'  00"  West  372.2  feet  to  a  stake, 
thence  South  76  29'  30"  West  276.5  feet  to  a  boulder  on 
the  north  bank  of  Little  Tennessee  River  at  low  water 
niark,  said  boulder  is  4  feet  wide,  10  feet  long  and  3  feet 
high,  and  on'  it  we  cut  a  X,  and  on  the  southeast  side  of 
the  X  we  cut  N.  C,  1915,  and  on  the  northwest  side, 
TENN.,  29+70.7.     This  is  Monument  No.  2,  thence 
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South  54  38'  00"  West  313  feet,  crossing  the  river  to  a 
boulder  on  the  south  bank  of  the  river  and  on  the  west 
bank  of  Sliok  Rock  Creek.  This  boulder  is  6  feet  wide, 
15  feet  long  and  4  feet  high,  and  on  it  we  cut  a  X,  and  on 
the  east  side  of  the  X  we  cut  N.  C,  on  the  west  ade 
TENN.,  on  the  north  side,  1915,  and  on  the  south  side 
32+83.7.  This  boulder  bemg  3283.7  feet  from  Monu- 
ment "No.  1.  This  is  Monument  No.  3.  From  this  point 
we  ran  up  and  with  the  bed  of  Slick  Rock  Creek  as  follows: 
South  30'  13'  00"  East  209.3  feet  to  a  X  on  a  rock, 
thence  South  7  24' 00"  West  494  feet  to  a  X  on  a  rock, 
thence  South  4  17'  00"  East  630  feet  to  a  X  on  a  rock, 
thence  South  33  26'  00"  West  360.7  feet  to  a  X  on  a  rock, 
thence  South  60  21'  00"  West  505.7  feet  to  a  X  on  a  rock, 
thence  South  02  36'  30"  East  427.6  feet  to  a  X  on  a  rock, 
thenc9  South  21  33'  30"  East  305.6  feet  to  a  X  on  a  rock, 
near  Ravens  Den, 

thence  North  82  29'  30"  West  640.4  feet  to  a  X  on  a  rock, 
thence  South  87  14'  30"  West  173.5  feet  to  a  X  on  a  rock, 
thence  South  19  21'  30"  West  273.3  feet  to  a  X  on  a  rock, 
thence  South  39  36'  30"  East  171.0  feet  to  a  X  on  a  rock, 
thence  South  70  45'  00"  East  320.3  feet  to  a  X  on  a  rock, 
thence  South  25  28'  00"  East  177.9  feet  to  a  X  on  a  rock, 
thence  South  21  39'  30"  West  289.0 -feet  to  a  X  on  a  rock, 
thence  North  59  17'  30"  West  728.4  feet  to  a  X  on  a  rock, 
thence  South  88  36'  30"  West  858.0  feet  to  a  X  on  a  rock, 
thence  North  70  01'  30"  West  481.6  feet  to  a  X  on  a  rock, 
thence  South  50  27'  30"  Weat  413.0  feet  t»  a  X  on  a  rock, 
thence  South  3  19' 00"  West  320.0  feet  to  a  X  on  a  rock, 
at  top  of  lower  falls, 

thence  South  47  27'  00"  East  464.0  feet  to  a  X  on  a  rock, 
thence  South  47  15'  00"  West  113.9  feet  to  a  X  on  a  lock, 
thence  North  82  52'  00"  West  531.4  feet  to  a  X  on  a  rock, 
thence  South  38  42'  00"  West  172.7  feet  to  a  X  on  a  rock, 
thence  South  14  09'  00"  East  534.6  feet  to  a  X  on  a  rock, 
thence  South   5  09' 30"  West  798.9  feet  to  a  X  on  a  rock, 
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thence  South  12  20'  30"  East  257.7  feet  to  a  X  on  a  rock, 
thoice  South  38  02'  30"  East  291.8  feet  to  a  X  on  a  rock, 
thence  South  37  20'  30"  West  236.0  feet  to  a  X  on  a  rock, 
near  the  mouth  of  Slick  Rock  Gap  branch, 
thence  North  57  33'  30"  West  486.6  feet  to  a  X  on  a  rock, 
thence  North  86  41'  30"  West  432.3  feet  to  a  X  on  a  rock, 
thence  South  17  13'  00"  West  432.3  feet  to  a  X  on  a  rock 
in  Slick  Rock  Gre^,  near  the  west  bank,  and  about  30  feet 
above  where  the  Belding  Trail  crosses  the  creek.  This 
rock  is  3  feet  wide,  6  feet  long  and  2  feet  high.  On  it  we 
cut  a  X  ftnd  cut  N.  C.  on  the  southeast  side,  TENN.  oh 
the  northwest  .side,  1916  on  the  southwest  side  and  166+ 
69.8  on  the  northeast  side  of  the  cross.  This  is  Monument 
No.  4. 

Thence  South  23  40'  30"  West  189.9  feet  to  a  X  on  a  rock, 
thence  North  76  04'  30"  West  279.3  feet  to  a  X  on  a  rock, 
thence  North  47  01'  30"  West  870.6  feet  to  a  X  on  a  rock, 
thence  North  72  23'  00"  West  320.5  feet  to  a  stake, 
thence  South  19  47'  30"  West,  passing  the  mouth  of  Little 
SUck  Rock  Creek  at  86  feet,  686.2  feet  to  a  X  on  a  rock, 
thence  South  41  03'  00"  West  466.6  feet  to  a  X  on  a  rock, 
thence  South  24  22'  00"  West,  passing  the  mouth  of 
Nichols  Cove  Branch  at  140  feet,  622.8  feet  to  a  X  on  a. 
rock, 

thence  South  6  36' 30"  West  275.5  feet  to  a  X  on  a  rock, 
thence  South  26  39'  00"  West  518.0  feet  to  a  X  oo  a  rock, 
thence  South  1  68' 00"  East  507.6  feet  to  a  X  on  a  rock  at 
the  Panther  Den, 

thence  South  68  02'  00"  West  276.7  feet  to  a  X  on  a  rock, 
thence  South  39  07'  30"  West  136.6  feet  to  a  X  on  a  rock, 
thence  South  82  62'  30"  West  287.2  feet  to  a  X  on  a  rock, 
thence  North  66  19'  30"  West  335.0  feet  to  a  X  on  a  rock, 
thence  North  62  36'  30"  West  304.0  feet  to  a  X  on  a  rock, 
thence  South  84  13'  30"  West  281.8  feet  to  a  X  on  a  rock, 
thence  S«uth  43  16'  30"  West  254.8  feet  to  a  X  on  a  rock, 
thence  South  9  07' 00"  East  154.4  feet  to  a  X  on  a  rock, 
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thence  South  36  44'  00"  East  179.6  feet  to  a  X  on  a  rock, 
thence  South  14  15'  00"  West  173.4  feet  to  a  X  on  a  rock, 
thence  North  86  45'  30"  West  322.0  feet  to  a  X  on  a  rock, 
thence  North  71  16'  00"  West  251.4  feet  to  a  X  on  a  rock, 
thence  North  17  05'  30"  West  405.2  feet  to  a  X  on  a  rock, 
thence  North  68  36'  00"  West  329.6  feet  to  a  X  on  a  rock, 
thence  South  43  09'  00"  West  207.3  feet  to  a  X  on  a  rock, 
thence  South  23  56'  30"  West  369.9  feet  to  a  X  on  a  rock, 
thence  South  44  30' 30"  West  82.0  feet  to  a  X  on  a  rock, 
thence  South  4  47' 00"  West  425.1  feet  to  a  X  on  a  rock, 
thence  South  8  61' 00"  East  129.6  feet  to  a  X  on  a  rock, 
thence  South  53  26'  OCf"  West  599.4  feet  to  a  X  on  a  rock, 
thence  South  2  30' 00"  East  254.6  feet  to  a  X  on  a  rock, 
thence  South  16  07'  30"  East  168.6  feet  to  a  X  on  a  rock, 
thence  South  36  12'  00"  West  370.0  feet  to  a  X  on  a  rock, 
thence  North  67  69'  30"  West  393.4  feet  to  a  X  on  a  rock 
at  the  mouth  of  a  small  branch, 

thence  South  14  36'  30"  West  494.0  feet  to  a  X  on  a  rock, 
thence  South  70  64'  00"  West  160.5  feet  to  a  X  on  a  rock, 
thence  North  66  12'  00"  West  561.2  feet  to  a  X  on  a  rock, 
thence  South  68  60'  00"  Wtet  197.3  feet  to  a  X  on  a  rock, 
thence  South  18  18'  30"  West  350.1  feet  to  a  X  on  a  rock, 
thence  South  46  16'  30"  East  241.9  feet  to  a  X  on  a  rock, 
thence  South  60  11'  30"  East  281.8  feet  to  a  X  on  a  rock, 
thence  South  43  40'  30"  West  316.2  feet  to  a  X  on  a  rock, 
thence  South  11  19'  30"  West  238.6  feet  to  a  stake, 
thence  North  83  33'  30"  East  314.4  feet  to  a  X  on  a  rock, 
thence  South  0  44'  00"  East  193.8  feet  to  a  X  on  a  rock  at 
the  mouth  of  a  small  branch, 

thence  South  34  02'  30"  West  240.0  feet  to  a  X  on  a  rock, 
thence  South  11  40'  00"  East  206.7  feet  to  a  X  on  a  rock, 
thence  South  40  51'  00"  West  539.3  feet  to  a  X  on  a  rock, 
thence  South  10  18'  30"  East,  passmg  the  foot  of  falls  at 
198  feet,  247.6  feet  to  a  X  on  a  rock, 
thence  South  73  41'  00"  East  134.2  feet  to  a  X  on  a  rock  in 
the  falls. 
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thence  South  12  37'  00"  West  262.6  feet  to  a  X  on  a  rock 
in  the  falls, 

thence  South  11  28'  30"  East,  passing  the  top  of  falls  at 
20  feet,  224.2  feet  to  a  X  on  a  rock, 
thence  South  23  21'  30"  West  678.6  feet  to  a  X  on  a  rock, 
thence  South  48  36'  30"  West  428.6  feet  to  a  X  on  a  rock, 
thence  South  10  43'  30"  East  217.3  feet  to  a  large  boulder 
on  the  west  bank  of  Slick  Rock  Creek,  near  the  mouth  of 
Big  Stack  Gap  Branch,  and  at  the  point  of  a  ridge  leading 
to  the  Big  Fodderstack  Mountain,  and  near  Tree  No.  46. 
This  boulder  is  6  feet  wide,  10  feet  long  and  5  feet  high. 
On  it  we  cut  a  X,  and  on  the  southeast  side  of  the  X  we 
cut  N.  C,  on  the  northwest  side  TENN.,  on  the  southwest 
side  1915,  and  on  the  northeast  side  335+24.9,  it  being 
33,524.9  feet  from  Momunent  No.  1.  This  is  Monument 
No.  5. 

Thence  up  said  ridge  leading  to  the  Big  Fodderstack 
Mountain  South  2  45' 00"  West  148.6  feet  to  a  stake, 
thence  South  26  58'  30"  West  751.1  feet  to  a  stake, 
thence  North  72  59'  00"  West  468.9  feet  to  a  stake, 
thence  South  72  41'  00"  West  532.8  feet  to  a  stake, 
thence  South  35  01'  30"  West  156.7  feet  to  a  stake, 
thence  South  13  04'  00"  West  487.0  feet  to  a  stake, 
thence  South  52  34'  00"  West  866.6  feet  to  a  stake, 
thence  South  14  01'  00"  West  51.4  feet  to  a  stake, 
thence  South  45  19'  00"  West  127.7  feet  to  a  stake, 
thence  South  62  42'  30"  West  526.8  feet  to  a  stake, 
thence  South  30  39'  00"  West  181.8  feet  to  a  stake, 
thence  South  29  50'  30"  West  337.4  feet  to  a  stake, 
thence  South  62  54'  30"  West  358.3  feet  to  a  stake, 
thence  South  9  05' 30"  West  177.0  feet  to  a  stake, 
thence  South  37  07'  30"  West  164.0  feet  to  a  stake, 
thence  South  26  04'  30"  West  302.7  feet  to  a  stake, 
thence  South  29  15'  00"  West  335.0  feet  to  a  stake, 
thence  South  42  23'  00"  West  104.0  feet  to  a  stake, 
thence  South  58  23'  00"  West  814.0  feet  to  a  stake, 


Digitized  by 


Google 


660  OCTOBER  TERM,  1915. 

Decree.  240  U.  & 

thence  South  78  59'  00"  West  510.6  feet  to  a  stake, 
thence  North  73  26'  00"  West  559.6  feet  to  a  stake, 
thence  North  53  08'  00"  West  261.1  feet  to  a  stake, 
thence  South  86  21'  00"  West  279.8  feet  to  a  stake, 
thence  South  75  19'  00"  West  147.0  feet  to  a  stake, 
thence  North  86  57'  00"  West  207.4  feet  to  a  stake, 
thence  South  60  01'  00"  West  342.8  feet  to  the  top  of  the 
Big  Fodderstack  Mountain,  where  we  set  Monument 
.No.  6,  a  stone  5  inches  thick,'  14  inches  wide  and  18  inches 
high,  and  on  it  we  cut  on  the  southeast  side  N.  C,  427+ 
25.0,  D.  B.  B.,  W.  D.  H.,  J.  H.  P.,  on  the  northwest  ade 
TENN.,  1915,  and  a  X  in  the  top.    This  stone  stands 
42,725  feet  from  Monument  No.  1.    Thence  along  Big 
Fodderstack  Mountain  with  its  meanders  and  with  the 
lines  of  D.  B.  Bum's  former  survey  South  14  29'  30"  East 
138.1  feet  to  a  stake, 

thence  South   8  53' 30"  East  541.4  feet  to  a  stake, 
thence  South  28   15'  30"  East,  passing  Harrison  Gap  at 
1196  feet,  1323.2  feet  to  a  stake, 
thence  South  11  12'  30"  West  810.8  feet  to  a  stake, 
thence  South  34  50'  00"  East  510.7  feet  to  a  stake, 
thence  South  29  38^  00"  East  167.8  feet  to  a  stake, 
thence  South  23  20'  00"  East  1063.0  feet  to  a  stake, 
thence  South  41  18'  30"  East  311.1  feet  to  a  stake  on  the 
Rock  St&ck, 

thence  South  60  38'  30"  East  354.6  feet  to  a  stake, 
thence  South  83  22'  00"  East  453.3  feet  to  a  stake, 
thence  South  60  02'  00"  East  489.4  feet  to  a  stake, 
thence  South  37  57'  30"  East  206.9  feet  to  a  stake,  <m  the 
top  of  a  very  high  knob, 

thence  South  10  09'  30"  East  574.5  feet  to  a  stake, 
thence  South   9  05' 30"  East  586.2  feet  to  a  stake, 
thence  South  21  34'  00"  East  195.3  feet  to  a  stake, 
thence  South    2   41'  00"  East  444.7  feet  to  Monument 
No.  7 — a  st(me  5  inches  thick,  10  inches  wide  and  18  inches 
high.   We  cut  a  X  in  the  top  of  it.   On  the  aaat  aide  we 
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inscribed  N.  C,  1915,  and  on  tiie  west  side  TENN., 
508+96.    This  stone  stands  in  the  Glen  Gap,  and  is 
50,896  feet  from  Monum«it  No.  1;  continuing  on  same 
course  228.9  feet  to  a  stake, 
thence  South  47  50'  30"  East  334.7  feet  to  a  stake, 
thence  North  82  05'  30"  East  150.7  feet  to  a  stake, 
thence  North  80  40'  30"  East  252.8  feet  to  a  stake, 
thence  South  67  14'  30"  East  651.0  feet  to  a  stake, 
thence  South  40  33'  00"  East  133.9  feet  to  a  stake  on  the 
Chestnut  Knob, 

thence  South  5  27'  00"  East  301.1  feet  to  a  stake, 
thence  South  20  29'  00"  West  433.5  feet  to  a  stake, 
thence  South  33  45'  30"  West  352.4  feet  to  a  stake, 
thence  South  33  52'  00"  West  450.5  feet  to  a  stake, 
thence  South  26  05'  00"  West  205.2  feet  to  a  stake, 
thence  South  .  6  21' 30"  West  60.7  feet  to  a  stake, 
thence  South  17  37'  30"  West  515.8  feet  to  a  stake, 
thence  South  13  56'  00"  West  139.0  feet  to  a  stake, 
thence  Soutii  21  45'  00"  East  325.2  feet  to  a  stake, 
thence  South  42  15'  00"  East  324.9  feet  to  a  stake, 
thence  South  40  47'  30"  East  327.4  feet  to  a  stake  in  the 
Denton  Gap, 

thence  South   7  15'  30"  East  335.1  feet  to  a  stake, 
thence  South  22  31'  30"  West  176.7  feet  to  a  stake^ 
thence  South  14  59'  30"  East  563.9  feet  to  a  stake, 
thence  South  14  33'  00"  East  355.5  feet  to  a  stake  in  the 
Gherry  L<^  Gap, 

thence  South  4  38' 00"  East  487.5  feet  to  a  stake, 
thence  South  0  16' 00"  East  71.3  feet  to  a  stake, 
thence  South  4  01' 39"  East  89.4  feet  to  a  stake, 
thence  South  16  01'  00"  West  210.3  feet  to  a  stake, 
thence  South  0  30' 00"  West  326.6  feet  to  a  stake, 
thence  South  5'.  30'  30"  West  819.4  feet  to  a  stake, 
thence  South  4P  32' 00"  East  262.5  feet  to  a  stake, 
thence  South  41  19' 00"  East  343.9  feet  to  a  stake, 
thence  South  29  48'  00"  West  14.9  feet  to  a  large  boulder 
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on  the  Stratton  Bald  Mountun,  at  ite  junction  with  Big 
Fodderstack  Mountain,  and  at  the  point  where  the  two 
lines  of  contention  join.  This  boulder  is  Monument  No.  8, 
and  is  3  feet  wide  at  its  base,  10  feet  long  and  3  feet  high. 
On  the  top  of  this  boulder  we  cut  a  X,  on  the  southeast 
side  N.  C,  601+40.7,  and  on  the  northwest  side  TENN., 
1915.  This  boulder  stands  60,140.7  feet  from  Monument 
1.  Thence  along  the  top  of  the  main  ridge  that  divides 
the  waters  of  Citico  Creek,  North  Fork  of  TeUico  River 
and  Sycamore  Creek  from  the  waters  of  Santeelah  and 
Snowbird  creeks,  as  follows: 

thence  South  73  34'  00"  West  194.0  feet  to  a  stake, 
thence  South  50  34'  30"  West  393.6  feet  to  a  stake, 
thence  South  52  49' 30"  West  84.0  feet  to  a  stake, 
thence  South  50  55'  30"  West  178.0  feet  to  a  stake, 
thence  South  31  43'  30"  West  301.0  feet  to  a  stake, 
thence  South  32  02'  30"  West  1575.8  feet  to  a  stake, 
thence  South  48  45'  30"  West  631.2  feet  to  a  stake, 
thence  South  24  54'  30"  West  113.5  feet  to  a  stake, 
thence  South  25  23'  30"  West  581.5  feet  to  a  stake, 
thence  South  34  27'  30"  West  502.0  feet  to  a  stake, 
thence  South  31  55'  30"  West  143.2  feet  to  a  stake, 
thence  South  36  18'  00"  West  364.8  feet  to  a  stake, 
thence  South  35  39'  00"  West  623.6  feet  to  a  stake, 
thence  South  8  58' 30"  West  480.4  feet  to  a  stake, 
thence  South  40  20'  00"  West  523.0  feet  to  a  stake, 
thence  South  59  35'  00"  West  768.0  feet  to  a  stake, 
thence  South  12  45'  00"  West,  crossing  the  TeUico  Trail  at 
297  feet,  on  top  of  the  Strawberry  Knob,  639.3  feet  to  a 
stake, 

thence  South  71  42'  30"  West  591.7  feet  to  a  stake, 
thence  South  86  36'  30"  West  209.3  feet  to  a  stake, 
thence  South  68  49'  30"  West  477.7  feet  to  a  stake, 
thence  North  71  42'  00"  West  332.5  feet  to  a  stake, 
thence  South  79  01'  00"  West  362;8  feet  to  a  stake, 
thence  South  70  57'  00"  West  412.4  feet  to  a  stake, 
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thence  South  73  39'  00"  West  383.9  feet  to  a  stake  at 
Rock  Stop  Bear  Stand, 

thence  S5uth'28  26'  00"  West  389.1  feet  to  a  stake, 
thence  South  45  42'  00"  West  281.3  feet  to  a  stake, 
thence  South  72  20' 30"  West  490.3  feet  to  a  stake, 
thence  South  73  31'  30"  West  352.7  feet  to  a  stake, 
thence  South  72  44'  30"  West  227.3  feet  to  a  stake, 
thence  South  25  09'  00"  West  208.0  feet  to  a  stake, 
thence  South  26  31'  00"  West  598.7  feet  to  a  stake  in 
Beech  Gap, 

thence  South  11  01'  00"  West  269.0  feet  to  a  stake, 
thence  South  50  51'  30"  East  403.0  feet  to  a  stake, 
thence  South  35  55'  30"  East  161.0  feet  to  a  stake, 
thence  South  36  36'  30"  East  369.0  feet  to  a  stake, 
thence  South  32  28'  30"  East  1272.4  feet  to  a  stake, 
thence  South  36  24'  00"  West  142.9  feet  to  a  stake, 
thence  South  37  42'  30"  West  391.9  feet  to  a  stake, 
thence  South  47  53'  00"  West  292.8  feet  to  a  stake, 
thence  South  12  09'  30"  West  668.7  feet  to  a  stake, 
thence  South  0  58'  00"  West  631.3  feet  to  a  stake, 
thence  South  76  29'  00"  East  586.4  feet  to  a  stake, 
thence  North  75  12'  00"  East  187.6  feet  to  a  stake, 
thence  South  81  49'  00"  East,  431.4  feet  to  a  stake, 
thence  South  66  09'  30"  East,  passmg  Stratton's  Grave 
on  the  crest  of  the  mountain  at  148  feet,  245.4  feet  to  a 
stake, 

thence  South  25  50'  30"  East,  passing  the  John  Meadows 
Gap  at  168  feet,  688.4  feet  to  a  stake,, 
thence  South  19  13'  00"  East  283.7  feet  to  a  stake, 
thence  South  22  35'  30"  East  490.5  feet  to  a  stake, 
thence  South  25  04' 30"  East  144.0  feet  to  a  stake, 
thence  South  18  23'  30"  West  785.0  feet  to  a  stake  on  the 
top  of  John  Knob, 

thence  South  39  58'  00"  West  148.4  feet  to  a  stake, 
thence  South  38  22'  00"  West  147.6  feet  to  a  stake, 
thence  South  48  28'  00"  West  434.0  feet  to  a  stake, 
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thence  South  15  49'  00"  West  746.6  feet  to  a  stake, 
thence  South  5  26' 00"  West  341.0  feet  to  a  stake, 
thence  South  2  47' 00"  East  .583.4  feet  to  a  stake, 
thence  South  17  40'  00"  West  371.0  feet  to  a  stake, 
thence  South  20  38'  00"  West  290.0  feet  to  a  stake, 
thence  South  19  42'  30"  West  384.6  feet  to  a  stake, 
thence  South  20  37'  30"  West  317.9  feet  to  a  stake, 
thence  South  12  47'  00"  East  312.9  feet  to  a  stake, 
thence  South  25  10'  00"  West  515.6  feet  to  a  stake, 
thence  South  17  15'  00"  West  248.3  feet  to  a  stake, 
thence  South  22  53'  00"  West  284.5  feet  to  a  stake, 
thence  South  18  25'  00"  West  514.2  feet  to  a  stake, 
thence  South  1  00'  00"  East  673.6  feet  to  the  top  of 
Little  Haw  Knob, 

thence  South  11  31'  30"  West  370.2  feet  to  a  stake, 
thence  South  15  43'  30"  East'  502.2  feet  to  a  stake, 
thence  South  30  35'  30"  East  passing  McClelland's  mile 
stone  marked  N.  C.  78  at  303  feet,  346.8  feet  to  a  stake, 
thence  South  54  38'  30"  East  243.6  feet  to  a  stake, 
thence  South  67  13'  30"  East  344.6  feet  to  a  stake, 
thence  South  79  08'  30"  East  593.5  feet  to  a  stake, 
thence  South  83  36'  00"  East  355.5  feet  to  a  stake, 
thence  South  86  36'  30"  East  392.5  feet  to  a  stake, 
thence  South  62  04'  30"  East  735.5  feet  to  a  stake,  on  the 
top  of  Haw  Knob, 

thence  South  6  04' 30"  East  362.7  feet  to  a  stake, 
thence  South  1  04'  30"  East  193.1  feet  to  a  stake, 
thence  South  4  36' 30"  West  321.7  feet  to  a  stake, 
thence  South  9  11' 30"  East  325.5  feet  to  a  stake, 
thence  South  32  29'  30"  East  121.0  feet  to  a  stake, 
thence  South  49  34'  00"  East  478.3  feet  to  a  stake, 
thence  South  37  48'  00"  East  343.1  feet  to  a  stake, 
thence  South  24  19'  00"  East  713.6  feet  to  a  stake, 
thence  South  66  03'  30"  East  205.3  feet  to  a  st^e, 
thence  South  57  47'  30"  East  283.7  feet  to  a  stake, 
thence  South  71   16'  00"  East  223.8  feet  to  a  stake, 
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thence  South  5  23'  00"  W«t  111.2  feet  to  a  stake, 
thence  South  30  09'  00"  West  396.0  feet  to  a  stake, 
thence  South  40  45'  00"  West  607.0  feet  to  a  stake, 
thence  South  ^1  14'  00"  West  225.0  feet  to,  a  stake, 
thence  South  6  33'  00"  West  170.0  feet  to  a  stake,  at 
northwest  end  of  Laurel  Top, 

thence  South  21   25'  30"  East  465.4  feet  to  a  stake,  at 
southeast  end  of  Laurel  Top, 
thence  South  36  34'  00"  West  296.4  feet  to  a  stake, 
thence  South  45  12'  30''  West  1101.9  feet  to  a  stake, 
thence  South  44  59'  30"  West  178.3  feet  to  a  stake, 
thence  South  65  52'  30"  West  140.5  feet  to  a  Stake,  <«  the 
top  of  Lebo  Knob, 

thence  South  46  01'  30"  West  106.8  feet  to  a  stake, 
thence  South  60  33'  00"  West  450.3  feet  to  a  Rock  Ledge 
projecting  out  of  the  groimd  2  feet  high,  5  feet  loi^  and 
1  foot  thick  and  marked 

I 
C.  Co.  I  G.  Co. 

I 
This  is  the  place  known  as  the  County  Comers  and  we 
used  this  Rock  for  Monument  No.  9,  and  on  the  top  of  it 
we  cut  a  X,  on  the  southeast  face  N.  C,  1915,  and  on  the 
northwest  face  TENN.  1003+90.0.   This  stone  is  100,390 
feet  from  Monument  No.  1  and  is  the  point  at  which  the 
lines  of  contention  diverge;  thence  down  the  State  Ridge 
as  it  meanders  South  51   21'  00"  West  passing  the  Hog 
Jaw  Gap  at  535  feet,  831.1  feet  to  a  stake, 
thence  South  55  29'  30^'  West  311.4  feet  to  a  stake, 
thence  South  42  13'  00"  West  244.0  feet  to  a  stake, 
thence  South  72  04'  00"  West  337.5  feet  to  a  stake, 
thence  North  81  54'  00"  West  47.7.  feet  to  a  stake,  top  of 
Grassy  Top, 

thence  South  60  51'  00"  West  71.7  feet  to  the  junction  of 
the  State  Ridge  and  Rough  Ridge,  known  as  Little  Jimction, 
thence  South  6d  21'  00"  West  137.0  feet  to  a  stake. 
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thence  South  24  14'  30"  West  271.1  feet  to  a  stake, 
thence  South  21  30'  00"  West  351.4  feet  to  a  stake, 
thence  South  30  61'  30"  West  412.4  feet  to  a  stake, 
thence  South  23  40'  00"  West  236.2  feet  io  a  stake, 
thence  South  34  11'  30"  West  676.9  feet  to  a  stake, 
thence  South  14  08'  00"  West  1426.2  feet  to  a  stake, 
thence  South  40  10'  30"  West  528.9  feet  to  a  stake, 
thence  South  5^  27'  30"  West  602.6  feet  to  a  stake, 
thence  South  28  34'  30"  West  202.6  feet  to  a  stake, 
thence  South  56  01'  00"  West  498.7  feet  to  a  stake, 
thence  South  45  39'  00"  West  642.2  feet  to  a  stake, 
thence  South  15  10'  00"  West  370.1  feet  to  a  sta^, 
thence  South  63  56'  30"  West  260.3  feet  to  a  stake, 
thence  North  89  04'  30"  West  267.1  feet  to  a  stake, 
thence  South  58  56'  30"  West  241.5  feet  to  a  stake, 
thence  South  83  58'  30"  West  431 .8  feet  to  a  stake, 
thence  South  38  50'  30"  West  700.1  feet  to  a  stake, 
thence  South  32  17'  00"  West  331.7  feet  to- a  stake, 
thence  South  10  32'  00"  East  399.1  feet  to  a  stake, 
thence  South  37  30'  00"  West  179.5  feet  to  a  stake, 
thence  South  58  29'  00"  West  358.5  feet  to  Red  Log  Gap, 
yihesre  we  set  a  Stone  5  inches  thick,  7  inches  wide  and 
18  inches  high,  and  on  top  of  it  we  cut  a  X,  on  the  south- 
east side  N.  C,  1915,  on  the  iK>rthwest  side  TENN.,  and 
on  the  northeast  side  1122+00.  This  Stone  stands  112,200 
feet  from  Monument  No.  1,  and  is  Monument  No.  10. 
Thence  South  67  29'  00"  West  140.6  feet  to  a  stake, 
thence  South  46  20'  00"  West  453.6  feet  to  a  stake, 
thence  South  83  13'  00"  West  542.9  feet  to  a  stake, 
thence  South  62  58'  30"  West  561.6  feet  to  a  stake, 
thence  Nortii  81  00'  30"  West  304.8  feet  to  a  stake, 
thence  South  70  42'  00"  West  547.2  feet  to  a  stake, 
thence  South  83  55'  30"  West  414.5  feet  to  a  stake, 
thence  South  70  39'  00"  West  406.1  feet  to  McCleUaod's 
mile  rock,  a  large  boulder  over  one  end  of  which  a  tree  has 
grown;  said  rock  is  marked  N.  C; 
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thence  South  57  47'  00"  West  498.5  feet  to  a  stake, 
thence  South  61  51'  80"  West  334.7  feet  to  a  stake, 
thence 'South  59  58'  00"  West  361.9  feet  to  a  stake, 
thence  South  77  15'  30"  West  243.5  feet  to  a  stake, 
thence  South  65  56'  00"  West  384:4  feet  to.  a  stake, 
thence  South  88  22'  00"  West  132.0  feet  to  a  stake, 
thence  South  56  16'  00"  West  241.6  feet  to  a  stake, 
thence  North  63  43'  30"  West  133.6  feet  to  a  stake, 
thence  South  56  05'  00"  West  474.4  feet  to  a  stake, 
thence  North  81  30' 30'' West  303.0  feet  to  a  stake, 
thence  South  79  04'  30"  West  501.0  feet  to  a  stake, 
thence  South  57  56' 00"  West  615.6  feet  to  a  stake, 
thence  South  79  41'  30"  West  411.1  feet  to  a  stake, 
thence  South  69  40'  00"  West  153.7  feet  to  a  stake, 
thence  South  51  32'  30"  West  378.4  feet  to  a  stake, 
thence  South  72   12'  00"  West  232.4  feet  to  Monument 
No.  11 — a  Stone  6  inches  thick,  14  inches  wide  and  18 
inches  high.   On  the  top  of  it  we  cut  a  X;  on  the  southeast 
fide  N.  C;  on  the  southwest  side  1915;  on  the  northwest 
mde  TENN>;  on  the  northeast  side  1210+69.0. 

"This  Stone  stands  121,069  feet  from  Monument  No.  1 
and  61  feet  from  the  northeast  bank  of  Tellico  River, 
thence  crossing  Tellico  River  South  50  44'  30"  West 
138.0  feet  to  a  stake, 

thence  South  36  48'  30"  West  107.7  feet  to  a  stake, 
thence  South  43  47' 30"  West  81.9  feet  to  a  stake, 
thence  South  30  17'  30"  West  120.1  feet  to  a  stake, 
thence  South  35  52'  30".  West  202.1  feet  to  a  stake, 
thence  South  48  47'  00"  West  passmg  the  86  nule  tree,  an 
18  indb  holly  marked  86  M  at  95  feet,  131.7  feet  to  a  stake, 
thence  South  35  26' 00"  West  396.4  feet  to  a  stake, 
th«ice  South  17  33'  30"  West  147.4  feet  to  a  stake, 
thence  South  34  03'  30"  East  439.7  feet  to  a  stake, 
thence  South  10  32'  00"  East  242.5  feet  to  a  stake, 
thence  South  46  26'  00"  West  415.3  feet  to  a  stake, 
thence  South  87  32'  00"  West  286.3  feet  to  a  stake, 
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thence  South  70  18'  00"  West  354.0  feet  to  a  stake, 
thence  South  35  37'  30"  West  431.3  feet  to  a  stake, 
thence  South  58  28'  00"  West  472.4  feet  to  a  stake, 
thence  South    5  00' 30"  West  293.4  feet  to  a  stake, 
thence  South  76  17'  30"  West  584.3  feet  to  a  stake, 
thence  South  24  37'  30"  West  367.1  feet  to  a  stake, 
thence  South  74  21'  50"  West  309.8  feet  to  a  stake, 
thence  South  21  48'  30"  West  445.6  feet  to  a  stake, 
thence  South  39  11'  00"  West  460.3  feet  to  a  stake, 
thence  South  64   02'  00"  W^t  261.&  feet  to  the  top  of 
Jenks  Knob  at  the  point  where  the  two  lines  of  contention 
join.   Here  we  set  up  Monument  No.  12 — a  Stone  4  inches 
thick,  8  inches  wide  and  18  inches  high,  on  top  of  which  we 
cut  a  X ;  on  the  southeast  side  N.  C. ;  on  the  southwest  side 
1916;  on  the  northwest  side  TENN.,  and  on  the  north- 
eaat  side  1277+48.2.    This  stone  stands  127,748.2  feet 
from  Monument  No.  1,  and  at  the  end  of  the  contention  in 
this  cause. 

''Signed  this  the  20th  day  of  October,  1916. 
"(Signed)    D.  B.  Bubns. 
"(Signed)    W.  D.  Hale. 
"(Signed)    Joseph  Htde  Pratt, 

Chairman.'' 

On  couEdderation  wha*eof , 

It  is  now  here  ordered,  adjudged,  and  decreed  by  this 
Court  that  the  real,  certain,  and  true  boundary  line  be- 
tween the  States  of  North  Carolina  and  Tennessee  between 
said  certain  points  is  as  delineated  in  th^  said  report  and 
on  the  map  V  attached  thereto  and  made  a  part  hereof. 

It  is  farther  ordered,  adjudged,  and  decreed  that  each 
party  pay  one-half  of  the  costs  in  this  case. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Tebm,  1915. 

It  is  Ordered  bt  the  Court  that  §§  2  and  9  of  Rule  10 
of  this  Court  be,  and  the  same  are  hereby,  amended  so  as  to 
read  as  follows: 

2.  Immediately  after  the  designation  of  Ithe  parts  of  the 
record  to  be  printed  or  the  expiration  ^f  the  time  allotted 
therefor,  the  Clerk  shall  make  an  estimate  of  the  cost  of 
printing  the  record,  his  fee  for  preparing  it  for  the  printer 
and  supervising  fee,  and  other  probable  fees,  and  upon 
application  therefor  shall  furnish  the  same  to  the. party 
docketing  the  case.  If  such  estimated  sum  be  not  paid 
within  ninety  days  after  the  cause  is  docketed,  it  shall  be 
the  duty  of  the  Clerk  to  report  that  fact  to  the  Court,  and 
thereupon  the  cause  will  be  dismissed,  unless  good  cause 
to  the  contrary  is  shown. 

9.  When  the  record  is  filed,  or  within  twenty  days  there- 
after, the  plaintiff  in  error  or  appellant  may  file  with  the 
Clerk  a  statement  of  the  points  on  which  he  intends  to  rely 
and  of  the  parts  of  the  record  which  he  thinks  necessary  for 
the  consideration  thereof,  with  proof  of  service  of  the  same 
on  the  adverse  party.  The  adverse  party,  within  thirty 
days  thereafter,  may  designate  in  writing,  filed  with  the 
Clerk,  additional  parts  of  the  record  which  he  thinks 
material;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have 
consented  to  a  hearing  on  the  parts  designated  by  the 
plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall 
be  so  designated  by  one  or  both  of  the  parties,  the  Clerk 
shall  print  those  parts  only;  and  the  Court  will  consider 
nothing  but  those  parts  of  the  record  and  the  points  so 
stated.  If  at  the  hearing  it  shall  appear  that  any  material 
part  of  the  record  has  not  been  printed,  the  writ  of  error  or 
appeal  may  be  dismissed  or  such  other  order  made  as  the 
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circumstances  may  appear  to  the  Court  to  require.  If  the 
defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to 
costs  may  be  made  as  the  Court  shall  think  proper. 

The  fees  of  the  Clerk  under  Rule  24,  §  7,  shall  be  com- 
puted, as  at  present,  on  the  folios  in  the  record  as  filed, 
and  shall  be  in  full  for  the  performance  of  his  duties  in  the 
execution  hereof. 

These  amendments  shall  go  into  effect  May  1,  1916. 
(Promulgated  March  20, 1016.) 
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ABANDONMENT:  pagb 
Trade-mark  rights  may  be  lost  by  abandomnent.    Han- 
aver  Star  MilUng  Co.  v.  MetcalUj , . . . .  403 

ACCESSION.    See  Conversion. 

ACCOUNTS  AND  ACCOUNTINa: 

One  knowingly  purchasing  manufactured  article  from  tres- 
passer who  converted  crude  article  must  account  for  value  as 
manufactured  and  can  take  no  credit  for  labor  of  wrongdoer 
in  manufacturing  it.  Union  Naval  Stores  Co.  v.  United  States  284 
Liability  of  infringer  of  trade-mark  to  account  for  gains. 
HamiUanShoe  Co.  v.  Wolf  Brothers 261 

ACTIONS: 

A  proceeding  in  mandamus  is  an  independent  adversary 

suit.   Detroit  iSbM.Ry.y:  Michigan  Railroad  Comm 564 

Prohibition  is  distinct  suit  and  judgment  finally  disposing  of  it 
is  final  within  meaning  of  §  237,  Jud.  Code.    Mt.  Vernon 

:    Cotton  Co.  v.  Alabama  Power  Co ;.,.....    30 

Actions  of  tort  are  transitory.   Kansas  City  Ry.  v.  McAdaw. .    51 
Accrual  of  right  of  action  for  damages  fdf  anticipatory  breach 
of  executory  contract.   See  Central  Trust  Co.  v.  Chicago  Avdir 

torivm. 581 

Action  under  Materialmen's  Acts  of  18d4, 1905,  is  at  law  and 

not  in  equity.    IlUnois  Surety  Co.  v.  Peeler 214  , 

Suit  by  single  stockholder  of  corporation  ag^nst  other  corpora- 
tions to  require  latter  to  pay  former  triple  damages  under  §  7 
of  Anti-trust  Act,  not  maintainable  in  equity.    FleUmann  v. 

WeUhachCo 27 

Liability  of  triple  damages  under  §  7  of  Anti-trust  Act  only 

enforceable  through  verdict  of  jury  in  court  of  conmion  law. 

Id. 

Suit  not  maintainable  to  enjoin  assessment  or  collection  of  tax 

because  of  alleged  unconstitutionality  of  statute  imposing  it. 

Dodge  Y.  OAam 118 

(673) 
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Provisions  of  §§3220,  3226,  3227,  Rev.  Stat.,  are  applicable 
to  proceeding  for  recovery  of  taxes  iUegally  collected  under 
Income  Tax  Act.    Id, 

Section  3224,  Rev.  Stat.,  is  clearly  within  contemplation  of 
par.  L  of  Income  Tax  Law.    Id. 

Under  proper  averments  stockholder's  suit  to  restrain  corpora- 
tion from  voluntarily  pa3dng  tax  charged  to  be  unconstitu- 
tional, is  not  violative  of  §  3224,  Rev.  Stat.     Brushaber  v. 

Union  Pacific  R.  R.  Co 1 

If  surety  does  not  contest,  but  pays  into  court  full  amount 
of  liability,  proceeding  is  simply  one  for  distribution  of  fund 

in  court.    Illinois  Surety  Co,  v.  Peeler 214 

When  action  on  contractor's  bond  brought  within  proper 
time,  amendment,  after  time,  which  does  not  set  up  new  or 
different  cause  of  action,  but  merely  correct0*defective  state- 
ment, allowable.   Id, 

Suit  by  sub-contractor  against  surety  of  government  con- 
tractor, under  acts  of  1894,  1905,  not  prematurely  brought 
when  commenced  six  months  after  date  of  administrative  de- 
termination of  amount  due,  but  less  than  six  months  after 
payment.   Id, 

A  corporation  is  entitled  to  be  sued  in  xiistrict  of  its  residence, 
and  District  Court  for  another  jurisdiction  is  without  juris- 
diction of  action  involving  inherently  Federal  question.   Male 

V.  Atchison,  T,&S,F,Ry 97 

Itnis  essential  that  suit  in  name  of  United  States  to  <»ncel 
homestead  patent  be  brought  with  approval  of  Attorney 
General,  and  it  is  sufficient  if  United  States  is  represented- 
in  this  court  by  assistant  attorney  general  and  there  is  produc- 
tion of  letter  of  Attorney  General  authorizing  the  3uit.    Caw- 

sey  V.  United  States 399 

A  suit  against  a  state  conunission  held  to  be  in  effect  a  suit 
against  State  not  maintainable  in  Federal  court.    CaroHna, 

Glass  Co,  V.  South  Carolina -.  305 

As  to  who  entitled  to  maintain  action  under  Federal  Em- 
ployers' Liability  Act,  see  Pecos  A  N,  T.  Ry,  v.  Rosenbloom, 
439;  Seaboard  Air  Line  v,  Kenney. 489 

ACTS  OF  CONOBE88*    See  Congress;  Construction. 

AOVXBTISINO: 

In  conducting  retail  business,  use  of  profit  sharing  coupons 
and  trading  stamps  is  not  advertising  pure  and  simple;  tiiere 
is  a  distinction.   Rast  v.  Van  Deman  &  Lewis 342 
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Statute 'providing  for  condemnation  of  property  for  water 
power  purposes  held  to  be  an  exercise  of  power  of  eminent  do- 
main and  not  unconstitutional  as  taking  property  without  due 
process  of  law.  ML  VemanCoUon  Co.  v.  Alabama  Power  Co.,,    30 

AinSHDMENT.    See  Materialmen's  Act. 

AMICUS  CURIA: 

United  States  heard  in  suit  by  stockholder  against  corpora- 
tion to  restrain  voluntary  payment  of  tax  imposed  by  Tariff 
Act  of  1913,  on  ground  of  its  unoijnstitutionality.  Brushaber 
V.  Union  Pacific  R.R.Co :. , .      1 

AMOUNT  IN  CONTBOVXBST.    See  Jurisdiction. 

ANTI-TRUST  ACT: 

Liability  of  triple  damages  under  §  7  only  enforceable  through 
verdict  of  jury  in  court  of  common  law.    FleUmann  v.  WeU- 

bach  Co , '27 

Suit  by  single  stockholder  of  corporation  against  other  cor- 
porations to  require  latter  to  pay  former  triple  damages  under 
§  7  not  maintainable  in  equity.    Id. 

In  suit  in  equity  by  stockholder  of  corporation  against  other 
corporations  to  recover  under  §  7,  court  cannot  enter  decree 
requiring  plaintiff's  corporation  to  sue  other  corporations 
or  permitting  him  to  sue  in  it^  name  and  behalf.  Id. 
While  under  act  of  Oct.  15,  19i4,  private  parties  can  obtain 
injunction  against  threatened  loss,  that  act  in  terms  goes 
no  farther.    Id. 

APPEAL  AND  EBBOB: 

Where  appeal  prayed  within  statutory  time,  date  of  allowance 

not  controlling.    Cardona  v.  Qtdnones 83 

Apiieab~  from  Circuit  Court  of  Appeals  on  allowance  or  re- 
jection of  claims  in  bankruptcy,  are,  in  absence  of  certificate, 
limited  to  cases  involving  Federal  questions  of  kind  de- 
scribed in  §237,  Jud.  Code.    Central  Trust  Co.  v.  Chicago 

Atuiitorium '. 581 

Where  no  allegations  of  diverse  citizenship  and  jurisdiction 
of  Federal  court  invoked  solely  on  constitutional  grounds, 
writ  of  error  issues  direct  from  this  court  to  District  Court. 

Carolina  Glass  Co,  v.  South  Carolina 305 

As  to  what  constitute  constitutional  questions  which  can  be 
made  basis  for  direct  appeal  from  District  Court  under  §  241, 
Jud.  Code,  see  Lamar  v.  United  States GO 


Digitized  by 


Google 


676  INDEX. 

APPEAL  AHD  WXBOBr-Continved,  Pioi 

So  far  as  controversies  in  case  in  Federal  court  depend  alone 
upon  right  to  sue  because  of  residence  of  parties,  they  are 
personal  and  may  be  waived,  and  are  not  intrinsically  and 
necessarily  Federal;  but  if  they  involve  Fedei^  privileges 
not  waived  they  are  Federal  questions  directly  appealable 

under  §  238,  Jud.  Oxle.   M ale  y.  Atchison,  T.A  S.F.Ry 97 

Whether  subsequent  decision  between  same  parties  on  same 
cause  of  action  makes  questions  in  earlier  decision  moot, 
involves  defense  of  thing  adjudged  going  to  merits,  and  cannot 
be  considered  on  direct  appeal  under  §  238,  Jud.  Code.   Male 

V.  Atchisonj  T.&S.F.Ry 97 

Where  large  part  of  testimony  in  case  taken,  printed,  indexed 
and  bound  before  operation  of  Equity  Rule  75,  and  references 
of  court  below  directed  to  such  bound  volumes,  held,  to  consti- 
tute exception  to  such  Rule  and  that  testimony  as  so  made 
up  formed  part  of  record  on  appeal;  and  sixty  days'  extension 
granted  for  filing  thereof.    United  States  v.  United  States  Sleel 

CorporaHon 442 

See  Certiorari;  Juriadietion. 

APPEARANCE: 

Effect  as  waiver  of  objection  in  bankruptcy  proceedings. 
Bee  Fairbanks  Steam  Shovel  Co.  v.  Wills W2 

ARKANSAS: 

Statute  requiring  full  switching  crews  on  railroads  over  one 
hundred  miles  in  length  is  not  unconstitutional  as  depriving 
such  railroads  of  property  without  due  process  of  law,  or  as  de- 
nying equal  protection  of  the  law,  or  as  interfering  with  or 
burdening  interstate  commerce.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Arkansas , 518 

ARMY  AND  NAVY: 

President  without  power  to  grant  Army  officer  leave  without 
pay  or  so  condition  order  granting  leave.    United  States  v. 

Andrews 90 

Under  §  1265,  R.  S.,  officer  of  Army  entitled  to  half  pay  while 
on  leave  properly  granted.    Id. 

t'dwer  of  President  to  dismiss  civil  officers  not  applicable  to 
officers  of  Army  and  Navy  whose  dismissal  regulated  by 
§1229,  R.S.    Id. 

Under  §  1229,  R.  S.,  officers  may  be  dismissed  in  time  of  peace 
only  in  pursuance  of  sentence  of  court-martial  or  commuta- 
tion thereof.   Id. 
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Officer  of  Anny  accepting  grant  of  leave  without  pay  not  es- 
topped from  demanding  half  pay  allowed  by  statute,  even  in 
absence  of  protest  at  condition.   Id. 

Acceptance  of  leave  with  condition  of  no  pay  not  equivalBit  to 
absence  without  leave  for  which  pay  not  allowable  under 
statute.  Id. 

Public  policy  prohibits  attempt  by  unauthorLsed  agreement 
with  officer  of  United  States,  under  guise  of  condition  or 
otherwise,  to  deprive  him  of  statutory  right  to  pay.   Id. 

A88E88MEHT  OT  BEHEnT8.    See  Taies  and  Taiatlon. 

A88iaNMBNT8  Or  BBBOB: 

Extravagant  and  unnecessary  multiplication  of  exceptions 
and  assignments  of  error  condemned.  Baddera  v.  UnUed 
States 391 

A8TLUM.    See  Extradition. 

ATOKk  AGREEMENT.    See  Indian  Lands. 

BANKRUPTCY: 

Policy  of  Act  is  to  respect  state  exemptions.   Eaton  v.  Boston 

Trust  Co.., '. 427 

Adjudication  is  not  open  to  collateral  attack.    Fairbanks 

Steam  Shovd  Co.  v.  WiUa 642 

Under  §  47a-2,  as  amen4ed,  trustees  have  rights  and  remedies 
of  lien  creditors  as  against  unrecorded  transfers;  and  title 
relates  back  to  date  of  filing  petition.  Id. 
If  chattel  mortgage  not  valid  against'  trustee  because  not 
properly  recorded,  mortgagee's  title  not  perfected  by  taking 
possession  after  petition  and  before  adjudication.  Id. 
Question  of  capacity  of  {rustcQ  to  sue  waived  if  not  raised  in 
trial  court.   Id. 

Objection  that  bankrupt  did  not  have  its  principal  place  of 
business  in  district  where  bankruptcy  proceeding  instituted 
can  be  waived  by  appearing  and  answering  to  merits  in 
proceeding  to  obtain  possession  of  assets.  Id. 
Where  Illinois  corporation  had  its  principal  office  in  Cook 
County  and  such  office  was  never  legally  established  in  any 
other  county,  a  mortgage  recorded  in  a  different  county  did  not 
comply  with  recording  act  of  State  and,  as  against  trustee  in 
bankruptcy^  was  invalid.    Id. 

Appeals  from  Circuit  Court  of  Appeals  on  allowance  or  re- 
jection of  claims  in  bankruptcy,  are,  in  absence  of  certificate^ 
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limited  to  cases  involvlDg  Federal  questioiiB  of  kind  deseribed 
in  §  237,  Jud.  Code.  Certtral  Trust  Co.  v.  Chicago  AvdUorium  681 
Reference  to  requirement  f6r  record  in  §  60  is  not  to  require- 
ment for  protection  of  bona  fide  purchasers  without  notice, 
but  of  creditors  and  persons  interested  in  bankrupt's  estate; 
and  where  there  is  no  such  requirement  and  transfer  was 
made  more  than  four  months  before  filing  of  petition  there 

can  be  no  recovery  under  §60.  Carey  v.  Donahue 430 

Provision  in  state  statute  that  conveyances  of  real  estate 
shall,  prior  to  filing  for  record,  be  deemed,  fraudulent  only  so 
far  as  relates  to  subsequent  bona  fide  purchasers  without  no- 
tice, is  not  requirement  that  instrument  be  recorded  within 
meaning  of  §  60.    Id. 

Amendment  of  1903  to  §  60  did  not  make  that  section  so  con- 
form to  §  3b  that  same  rule  was  established  for  computing 
time  within  which  petition  might  be  filed  after  transfer  giv- 
ing preference  and  time  within  which,  under  §  60,  trustee  mjg^t 
commence  action  to  recover.    Id. 

Trusts  for  life  with  income  free  from  interference  or  control 
of  creditors  are,  in  Massachusetts,  valid  and  effective  against 
creditors  and,  under  certain  conditions,  against  assignees 

and  trustees  in  bankruptcy.   Eaton  v.  Boston  Trust  Co 427 

Trust  fund  created  imder  laws  of  Massachusetts  held  not  to 
pass  to  trustee  of  beneficiary  under  §  70a  (5).  Id. 
Involuntary  bankruptcy  of  promisor  held  to  constitute  an- 
ticipatory breach  of  executory  contract;  and  that  claim  of 
promisee  is  one  founded  upon  contract  and  provable  under 
§  63a-4  and  that  damages  may  be  liquidated  under  §  63b. 

Central  Trust  Co.  v.  Chicago  Auditorium 581 

Claim  for  damages  for  breach  of  executory  contract  held  prov- 
able for  such,  covering  entire  life  of  contract,  notwithstanding 
party  proving  had  right  to  cancel  contract  on  stated  notice, 
that  provision  not  being  reciprocal.  Id. 
Under  §  5,  when  partnership  insolvent  and  each  individual 
partner  also  insolvent,  and  only  fund  for  distribution  is  pro- 
duced by  individual  estate  of  one  member,  individual  cred-. 
itors  of  that  member  are  entitled  to  priority  in  distribution 
of  fund.  Farmers*  &  Mechanics'  Nat.  Bank  v.  Ridge  Avenue 
Bank 498 

BANKS  AND  BANKING: 

Pue  process  under  Fourteenth  Amendment  does  not  pre- 
vent State  from  placing  upon  bank  commissioner  duty  of 
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dofling  bank  found  upon  examination  to  be  insolvent  with- 
out first  instituting  pro^^eedings  and  obtaining  award.    Tttfe 

Chioranty  Co.  v.  Alkn 136 

See  National  Banks. 

BKNiriTS.    See  Taies  and  Taxation. 

BILLS  or  LADING.    See  Common  Carriers;  Interstate 
Commerce. 

BONDS: 

Action  under  Materialmen's  Act9*  of  1894,  1905,  is  at  law 

and  not  in  equity.   Illinois  Surety  Co,  v.  Peeler 214 

When  action  on  contractor's  bond  brought  within  proper 
time,  amendment  after  time,  which  does  not  set  up  new  or 
different  cause  of  action,  but  merely  corrects  defective  state- 
ment, allowable.    Id. 

If  surety  does  not  contest,  but  pays  into  couri  full  amount 
of  liability,  proceeding  is  simply  one  for  distribution  of  fund  in 
court.    Id. 

Materialmen's  Act  of  1894  with  amendment  of  1905  con- 
strued as  to  when  sub-contractor's  right  of  action  against 
surety  accrues.    Id. 

BOUNDARIES: 

Decree  embodying  report  of  commissioners.  North  Carolina 
V.  Tmnessee 662 

BURDEN  or  PROOr.    See  Eyidence. 

BUSINESS: 

Theate  are  many  restrictions  upon  business  that  do  not  amount 
to  deprivation  of  liberty  and  property  without  due  process 

of  law.   Bast  v.  Van  Deman  A  Lewis 342 

In  ccmducting  retail  business,  use  of  i»ofit  sharing  coupons 
and  trading  stamps  is  not  advertising  pure  and  simple;  there 
is  a  distinction.     Id. 

If  business  subject  to  regulation  by  State  and  imposition  of 
privilege  taxes,  contracts  made  in  its  conduct  are  idso  subject 
to  such  regulation.    Id. 

CALIFORNIA: 

Although  statute  of  1863  gave  private  parties  right  to  acquire 
tide  lands,  abrogation. of  right  by  later  statutes  and  constitu- 
tion not  unconstitutional  under  contract  clause  as  to  those 
who  had  not  paid  any  part  of  purchase  price  prior  thereto. 
Banning  Co.  v.  California 142 
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CABRURS.   See  Common  Carriers;  Emplojen'  Liability  paqb 
Act;   Interstate .  Commerce;   Interstate   Commerce 
Commission;  Railroads. 

CASCADK  RANOK  rORKST  RESERVE.     See  Vorest  Re- 
seryes. 

CASES  OyBRRULED,  ETC.: 

For  cases  approved,  distinguished,  explained,  followed  and 
overruled,  see  Table  of  Cases  in  front  of  volume. 

CERTIORARI: 

Jurisdiction  to  review  judgments  and  decrees  of  Circuit  Court 
of  Appeals  on  certiorari  under  §  240,  Jud.  Code,  to  be  exercised 
sparingly  and  only  in  cases  of  peculiar  gravity  and  general  im- 
portance and  to  secure  uniformity  of  decision. ,  Hamilton 

Shoe  Co.  V.  Wdf  Brothers 251 

On  certiorari  this  court  is  called  upon  to  notice  any  error  that 
may  have  occurred  in  interlocutory  proceedings,  and  is  not 
bound  to,  consider  that  interlocutory  decree  settled  law  of 
case  because  it  refused  to  review  it  on  certiorari.   Id. 
That  decree  sought  to  be  reviewed  is  not  final  is  sufficient 
ground  for  refusing  petition.     Id. 
Refusal  of  application  not  equivalent  to  affirmance.    Id. 
Where  two  Cu-cuit  Courts  granted  temporary  injunctions 
and  were  reversed  by  Circuit  Courts  of  Appeals  on  grounds 
going  to  merits,  the  two  decisions  differing  op  fundamental 
questions  affecting  same  trade-mark,  certiorari  allowed  be- 
fore final  decrees.   Hanover  Star  Milling  Co.  v.  MetcaJf 403 

Where  jurisdiction  of  District  Court  in  trade-mark  case  rests 
on  diversity  of  citizenship,  decision  of  Circuit  Court  of  Ap- 
peals is  final  and  can  only  be  reviewed  on  certiorari.  J^. 
Where  question  on  cross-appeal  is  of  general  importuioe  in 
rdation  to  questions  involved  on  direct  appeal,  court  may 
allow  certiorari  in  li^  of  the  cross-appeal.  Central  Trust  Co. 
v.  Chicago  Auditorium. , 681 

CIRCUIT  COURT  Ot  APPEALS.    See  Jurisdietion. 

CLAIMS  AGAINST  UNITED  STATES: 

In  absence  of  implied  contract  on  part  of  Government  to  pay 
for  use  of  invention.  Court  of  Claims  could  not  take  oog- 
nixanoe  of  daim  for  infringement  prior  to  passage  of  act  of 

1910.   Famham  v.  UniteiStatee .7. 537 

Dismissal  of  petition  asserting  claim  against  Qov^rmnent  for 
use  of  invention  because  not  based  on  implied  contraoti  with- 
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out  prejudice  to  right  to  present  claim  for  infringement  under 
act  of  1910.   Id, 

When  Government  guarantees  only  certain  depth  of  water  at 
unloading  dock  and  there  is  lack  of  finding  that  there  was 
generally  an  available  greater  depth,  a  claim  for  demurrage 
cannot  be  based  on  failure  to  unload  vessel  of  such  greater 
draft  at  said  dock.  Ackerlindv.  United  States 531 

CLASSinCATION: 

Classification  of  associations  conducting  business  exchange, 
and  other  associations  that  do  not,  has  a  reasonable  basis. 

Rogers  v.  Hennepin  County 184 

See  Conatitutional  Law,  VIII. 

CODES: 

For  sections  of  Criminal  and  Judicial  Codes  construed,  etc., 
see  Coxigress. 

COLLATERAL  ATTACK.    See  Judgmenta  and  Deereei. 

COMITY.    See  Extradition. 

COMMERCE.     See   Conatitutionai   Law,   V;   Interstate 
Commeroe. 

COMMISSIONS.    See  Interstate  Commerce  Commisaion; 
Railroads;  South  Carolina. 

COMMON  CARRIERS: 

Measure  of  liability  of  carrier  of  interstate  shipment  under 
bill  of  lading  issued  pursuant  to  Commerce  Act  is  to  be  gov- 
erned under  the  Act  by  uniform  rule.    Southern  Ry,  v.  Pres- 

coU :  632 

Under  stipulation  in  bill  of  lading  of  interstate  shipment,  that 
carrier  liable  as  warehouseman  only  for  goods  after  arrival  at 
destination,  and  not  removed  within  specified  time,  carrier 
liable  only  for  n^igence;  and  if  loss  admittedly  by  fire,  burden 
is  on  plaintiff  to  prove  negligence,  notwithstanding  rule  under 
state  law.   Id. 

Contract  of  bill  of  lading  of  interstate  shipment  remains  in 
force  until  actual  delivery  to  consignee.  Mere  giving  of  re- 
ceipt by  consignee  and  payment  of  freight,  goods  remaining 
with  carrier,  held  not  to  amount  to  actual  delivery.  Id, 
This  court  cannot  limit  proliibition  of  anti-pass  provision  of 
Hepburn  Act  to  more  formal  uses  than  allowing  persons  to 
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ride  on  interstate  train  by  permiasion  of  employer  of  carrier. 

lUineia  CerUral  R.  R.  v.  Me89ina 3d5 

Where  question  whether  person  injured  while  riding  free  on 
engine  of  interstate  train  by  consent  of  engineer  could  have 
recovered  under  state  law  had  his  presence  been  illegal  under 
Federal  statute,  jury  should  have  been  charged  that  Federal 
act  applied.    Id. 

Where  no  undue  discrimination  against  shipper  or  locality  of 
its  plant  is  found,  and  community  declared  prejudiced  has  not 
complained  and  is  not  party  to  proceeding,  and  rate  con^ 
plained  of  is  intrinsically  reasonable,  mere  fact  that  other 
carriers  have  adopted  lower  schedule  from  shipper's  district 
to  points  other  than  one  designated,  affords  no  foundation  for 
Commission's  finding  that  rate  unreasonable  and  erroneoiis  as 
matter  of  law,  and  its  order  should  be  enjoined.  PhUaddphia 

A  Reading  Ry.  v.  United  States 334 

See  Smployera'  Liability  Act;  Interstate  Commeree; 
Interstate  Commeree  Commission. 

COMMON  LAW: 

Common  law  of  trade-marks  is  but  part  of  law  of  unfair  com- 
petition. Hancver  Star  Milling  Co.  y.Metcalf. 403 

CONnSCATION.    See  Eminent  Domain. 

coNrucT  or  laws: 

Net  weight  lard  statute  of  North  Dakota  is  not  repugnant  to 
Food  and  Drug3  Act  of  1906.   Armour  &  Co,  y.  North  Dakota..  510 
Act  of  1793  (§  5278,  R.  S.)  was  enacted  for  purpose  of  con- 
trolling interstate  rendition,  and  so  far  as  its  provisions  op- 
erated, was  exclusive  of  state  power.   Innes  v.  Tobin 127 

coNrusioN  or  goods: 

One  knowingly  taking  property  of  another  cannot  by  changing 
its  form  or  commingling  it  with  property  of  his  own  acquire 
title  by  acc^on.    Union  Naval  Stores  Co.  v.  United  States. . .  284 

CONaBSSS: 

Acts  construed  and  applied: 

Anti-trust  Act.   Fleitmann  v.  Wdshach  Co 27 

Army  and  Navy.    United  States  v.  Andrews 90 

Bankruptcy  Act.   Carey  v.  Donahue 430 

Central  Trust  Co.  v.  Chicago  Auditorium ...  581 

Eatonv.  Boston  Trust  Co 427 

Fairbanks  Steam  Shovel  Co.  v.  Wills 642 

Farmers*  A  M.  Bankv.  Ridge  Avenue  Bank  498 
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Contracts.    AckerUnd  y.  United  States 531 

FiddUy  A  Deposit  Co,  v.  PenMyhanta 319 

lUinois  Surety  Co.  v.  Peder 214 

CriminalCode,  §   32.    Lamar  v.  United  States 60 

§215.    Badcters  y.  United  States 391 

Employers'  Liability  Act.   Chicago^  R.  L  A  P.  Ry.  v.  Bond.  449 

Oreat  Northern  Ry.  v.  Knapp 464 

Great  Northern  Ry.  v.  Wiles 444 

Illinois  Central  R.  R.  v.  Skaggs . .     66 

Kansas  City  Ry.  v.  McAdow 51 

Pecos  &  N.  T.  Ry.  v.  Rosenbloom.  439 

Seaboard  Air  Line  v.  Kenney 489 

Extradition.   Innes  v.  Tobin 127 

Forest  Reserves.    United  States  v.  Morrison 192 

Income  Tax  Law.    Brushaber  v.  Union  Pacific  R.R 1 

Dodger.  Brady 122 

Dodge  v.  O^nym 118 

Stanton  v.  BdUic  Mining  Co 103 

Tyee  Realty  Co.  v.  Anderson 115 

Indian^.   Indian  OH  Co.  v.  Oklahoma 522 

Johnson  v.  Riddle 467 

Interstate  Conmierce  Acts.   Illinois  Central  R.  R.  v.  Messina  395 

LoomisY.  Lehigh  Valley  R.R...    43 
New  York  &  N.  R.  R  v.  Penin- 
sula Exchange 34 

Southern  Ry.  v.  Prescott 632 

UnitedStatesy.  Union  Mfg.  Co..   605 

Interstate  Rendition.    Innes  v.  Tobin 127 

Judicial  Code,  §  24  (1).    Pinel  v.  Pinel 594 

§  226.    Rast  v.  Van  Demon  &  Lewis 342 

§  237.    Central  Trust  Co.  v.  Chicago  Auditorium 581 

Detroit  &  M.  Ry.  v.  Michigan  R.  R.  Comm. . . . .  564 

Jones  National  Bank  y.  Yates 541 

Mt.  Vernon  CoUon  Co.  v.  Alabama  Power  Co 30 

Rogers  y.  Hennepin  Courdy 184 

§238.    Maley.Atchison,T.&S:F.Ry 97 

Stanton  v.  Baltic  Mining  Co 103 

§  240.    HamiUan  Shoe  Co.  v.  Wdf  Brothers 352 

§  241.    Lamar  y.  United  States 60 

Materialmen's  Acts.    lUirhois  Surety  Co.  v.  Peeler 214 

National  Bisuok  Act.   Jones  National  Bank  v.  Yates 541 

Patents.    Famham  v.  United  States 537 

Philippine  Tariff  Act.    Ackerlind  v.  United  States 531 
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PublicLands.   Barlow  v.  Northern  Pacific  Ry 484 

Union  Naoal  Stores  Co.  v.  United  States. ....  2S4 

United  States  v.  Morrison 192 

Pure  Food  and  Drugs  Act.    Armour  A  Co.  v.  North  Dakota. .  510 

Sherman  Act.   Fleilmann  v.  Wdsbach  Co 27 

Tariff  Act  of  1913.   Brushaber  v.  Union  Pacific  B.  R.Co 1 

Dodge  v.  Brady 122 

Dodge  v.  Odwm ., 118 

Stanton  v.  Baltic  Mining  Co 103 

Tyee  Realty  Co.  v.  Anderson 115 

Taxation.   Brushaber  v.  Union  Pacific  R.R.Co 1 

Dodge  v.  Odwm 118 

Tobacco  Tax.    Rasi  v.  Van  Deman  <t  Lewis 342 

War  Revenue  Act.    Uterhart  v.  United  States 508 

Powers  of:  Fifth  Amendment  is  not  a  limitation  upon  taxing 

power.   Brushaber  y.  Union  Pacific R. R.Co 1 

When  there  are  diffa^noes  between  subjects  taxed,  Congress 

does  not  transcend  limit  of  power  by  taxing  them  differently. 

Id. 

Income  Tax  Act  is  not  unconstitutional  as  b^rond  general 

taxing  power.   Tyree  Realty  Co.  v.  Anderson 115 

Art.  IV  of  Constitution  confers  authority  to  deal  with  rendi- 
tion of  fugitives  from  justice  between  States.     Innes  v. 

Tobin 127 

Formal  approval  of  survey  by  Commissioner  of  Land  Office 
does  not  so  relate  back  to  date  of  grant  or  field  survey  as  to 
destroy  power  to  dispose  of  lands  while  unsurveyed.    United 

States  V.  Morrison 102 

Nothing  in  act  of  1859,  §  2275,  R.  S.,  or  act  of  1891,  imposed 
any  limitations  on  Congress  to  dispose  of  §§  16  and  36  before 
title  passed  to  Oregon.    Id. 

Prior  to  vesting  of  title  in  State,  Congress  had  power  to  dis- 
pose of  §§  16  and  36  granted  to  Oregon  by  §  4  of  Enabling  Act, 
on  compensating  State  for  resulting  deficiency.  Id. 
Congress  may  prevent  renewal  of  obstructions  below  mean 
high  water  which  may  affect  navigation;  and  owner  is  not  en- 
titled to  compensation  therefor.    WiUink  v.  United  States 572 

Rights  in  land  below  mean  high  water  line  of  navigaUe 
and  tidal  river  are  subordinate  to  public  right  of  navigation 
and  power  of  Congress  to  employ  all  appropriate  means  to 
keep  river  navigable.    Id. 

Congress  may  enact  that  each  putting  of  letter  in  post  office 
is  separate  offense.    Badders  v.  United  States 391 
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Congress  has  power  to  regulate  overt  act  of  putting  letter 
into  post  office,  and  may  prohibit,  under  penalty,  such  an  act 
when  done  in  furtherance  of  a  scheme,  whether  it  can  forbid 
scheme  or  not.    Id. 

Intent  of:  An  act  of  Congress  which  leaves  subject  with 
which  Congress  has  power  to  deal  unprovided  for  does  not  nec- 
essarily take  matters  within  unprovided  area  out  of  any 

possible  state  action.   Innes  v.  Tobin 127 

Absence  from  Employers'  Liability  Act  of  definition  of  next 
of  kin  indicates  purpose  to  leave  determination  of  that  ques- 
tion to  state  law.   Seaboard  Air  Line  v.  Kenney 489 

Sixteenth  Amendment  obviously  intended  to  simplify  situa- 
tion and  make  clear  limitations  on  taxing  power  and  not  to 
create  radical  and  destructive   changes  in   constitutional 

efystem.    Brushaber  v.  Union  Pacific  R.  R,  Co 1 

Disposition  of  public  lands  by  President  under  authority  of 
Congress  is  disposition  by  Congress.  United  States  v.  Mor- 
rison   192 

CONGRESSMEN: 

False  personation  as  crime  under  §32,  Crim.  Code.  See 
Lamar  v:  United  States 60 

CONSIGNOR   AND    CONSIGNEE.     See   Criminal   Law; 
Intaratata  Commerce. 

CONSTITUTIONAL  LAW: 
I.  Generally. 

Nothing  in  Constitution  prevents  taxation  of  membership 

19  exchange  restricted  in  use.  Rogers  v.  Hennepin  County 184 

Tax  within  taxing  power  of  State  not  condenmed  as  uncon- 
stitutional unless  natural  operation  and  effect  render  it  pro- 
hibited exaction.   Kansas  City  Ry.  v.  Kansas 227 

Penn^lvania  law  of  1895,  imposing  taxes  on  premiiuns  col- 
lected by  certain  classes  of  insurance  companies,  is  not,  as 
applied  to  premiums  on  bonds  of  Federal  government  officials 
by  surety  companies  under  act  of  1894,  unconstitutional  as 
interference  with  powers  of  government.    Fidelity  &  Deposit 

Co.  v:  Pennsylvania 319 

IT.  CongrMBt  Powers  and  Duties  of.    See  Congress. 

III.  States.    See  States. 

IV.  Contract  Clause. 

While  o£fer  by  State,  without  particular  person  designated, 
and  its  acceptance,  may  constitute  contract  protected  by  Con- 
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stitution,  the  oiSer  and  acceptance  must  have  characteristics 
of  bargain  and  be  conventional  counterparts.    Banning  Co.  v. 

Califamia 142 

Withdrawal  from  sale  of  lands  by  State  before  any  ri(^t 
consummated  not  an  impairment  of  contract.  Id. 
Although  Califomia  statute  of  1863  gave  private  parties 
right  to  acquire  tide  lands,  abrogation  of  right  by  later  stat- 
utes and  constitution  not  unconstitutional  under  contract 
clause  as  to  one  who  had  not  paid  any  part  of  purchase  price 
prior  thereto.    Id. 

Creditor  of  State  cannot  assert  rights  against  withdrawal  by 
state  officers  of  funds  of  State  under  their  control  in  regard 
to  which  State  had  not  consented  to  be  sued;  and  held,  that 
such  withdrawal  did  not  amount  to  impairment  of  contract 

obligations.    CaroUna  Glass  Co.  v.  South  Carolina 305 

Florida  statute  of  1913,  imposing  special  license  taxes  on 
merchants  using  profit  sharing  coupons  and  trading  stamps, 
is  not  unconstitutional  as  impairing  obligation  of  contracts, 
as  it  must  be  construed  as  having  prospective  operation. 

East  V.  Van  Deman  &  Lewis 342 

If  business  subject  to  regulation  by  State  and  imposition  of 
privilege  taxes,  contracts  made  in  its  conduct  are  also  subject 
to  such  regulation.    Id. 

Statute  of  Washington  of  1907,  imposLig  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  trading  stamps, 
not  unconstitutional  as  impairing  obligation  of  contracts. 

Tanner  v.  IMe 369 

PUney  v.  Washington 387 

Ordinance  requiring  railway  company  to  do  certain  paving 
held  not  an  impairment  of  obligation  of  charter  contract. 

SoiUhem  Wisconsin  Ry.  v.  Madison 457 

Imposition  of  inheritance  tax  on  property  passing  by  deed 
in  trust,  by  State  of  donor's  residence,  held  not  unconstitu- 
tional as  impairing  obligation  of  contract  because  State  where 
property  situated  had  imposed  inheritance  tax  thereon. 
Bvlkn  V.  Wiscmsin 625 

V.  Commerce  Clause. 

Regulations  of  retail  sales  within  State  hdd  not  to  amount 
to  attempt  to  control  interstate  commerce.    Raid  v.  Van 

Demon  &  Lewis 342 

Regulation  of  use  of  profit  sharing  ooupcms  and  trading 
stamps  in  connection  with  retail  sales  to  individual  purchasers 
and  consumers  and  not  designed  to  be  used  by  manufacturer 
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from  another  State  to  State  of  distribution,  does  not  interfere 
with  or  burden  interstate  oommerce.  Id. 
Statute  of  Washington  of  1907,  imposing  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  trading  stamps, 
not  unconstitutional  as  interfering  with  or  burdening  inter- 
state commerce.    Tanner  v.  LUUe 369 

PUney  v.  Waehington 387 

Tax  imposed  by  c.  135,  Kansas  Laws,  1913,  on  privilege  of 
being  corporation,  is  not,  as  to  domestic  corporation  engaged  in 
both  interstate  and  intrastate  commerce,  invalid  as  violation 

of  commerce  clause.   Kansas  CUy  Ry.  v.  Kansas 227 

Arkansas  statute  requiring  full  switching  crews  on  railroads 
over  one  hundred  miles  in  length  is  not  unconstitutional  as 
interfering  with  or  burdening  interstate  commerce.   St.  Louis, 

I.  M.  A  S.Ry.  V.  Arkansas 518 

Net  weight  lard  statute  of  North  Dakota  is  not,  as  to  pack- 
ages sent  into  State  from  other  States  and  afterwards  sold 
to  consumers  at  retail,  an  interference  wiUi  or  burden  on  in- 
terstate commerce.  Armour  dtCo.Y.  North  Dakota 510 

VI.  Fifth  Amendment. 

Amendment  is  not  a  limitation  upon  taxing  power  conferred 

upon  Congress.   Brushaber  v.  Union  Pacific  R.  R.  Co 1 

Requiring  appeal  to  Commissioner  of  Internal  Revenue  after 
payment  of  taxes  and  giving  right  to  sue  only  after  his  re- 
fusal to  refund  does  not  vidate  due  process  of  law.   Dodge  v. 

Osbom , 118 

Income  Tax  Act  is  not  unconstitutional  under  due  process 

provision.    Brushaber  v.  Union  Pacific  R.  R.  Co 1 

Dodge  v.  Brady 122 

WI.  Thirteenth  Amendment. 

Involuntary  servitude  covers  those  forms  of  compulsory  labor 
akin  to  African  slavery  and  does  not  interdict  enforcement  of 

duties  owed  by  individuals  to  State.   BuUerv.Perry 328 

Object  of  Amendment  liberty  under  protection  of  effective 
government  and  not  destructive  of  latter  by  depriving  it  of 
essential  pow^s  theretofore  properly  exercised.    Id, 
Requirement  by  State  that  able-bodied  men  do  reasonable 
amount  of  work  on  public  roads  near  residence  does  not 
amount  to  involuntary  servitude  under  Constitution.    Id. 

VIII.  rourteenth  Amendment. 

1.  OeneraUy:  Amendment  was  intended  to  recognize  and  pro- 
tect fundamental  objects  long  recognised  under  common-law 
i^ystem.    BuJUer  v.  Perry 328 
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Statute  of  Florida  requiring  able4xxlied  men  to  do  certain 
work  on  public  roads  within  county  of  reBidence,  not  unoon- 
stitutionid  as  contrary  to  due  process.  Id. 
Legislature  may  create  taxing  districts  to  meet  expense  of 
local  improvements  without  encountering  Amendment,  unless 
action  palpably  arbitrary  or  plain  abuse.    Gast  Realty  Co.  v. 

Schneider  Granite  Co 55 

2.  Due  Process  of  Law:  Due  process  does  not  prevent  State 
from  placing  upon  bank  commissioner  duty  of  dosing  bank 
found  upon  examination  to  be  insolvent  without  first  insti- 
tuting proceedings  and  obtaining  award.    Title  Guaranty  Co. 

V.  Alien 136 

State  in  fixing  situs  for  taxation  of  memberships  in  exchange 
at  place  where  exchange  located  does  not  deprive  non-resident . 
members  of  their  property  without  due  process.    Rogers  v. 

Hennepin  County 184 

Tax  imposed  by  c.  135,  Kansas  Laws,  1913,  on  privilege  of 
being  corporation,  is  not,  as  to  domestic  corporation  engaged 
in  both  interstate  and  intrastate  conmierce  invalid  as  a  viola- 
tion of  due  process  clause.  Kansas  City  Ry.  Y.Kansas 227 

Where  taxing  district  established  by  delegated  authority  it 
is  essential  to  due  process  of  law  that  landowners  have  op- 
portunity to  be  heard  on  question  of  benefits.    Embree  v. 

Kansas  City  Road  District 242 

Where  statute  delegating  authority  for  establishm^it  of 
taxing  district  provides  for  hearing  on  question  of  benefits, 
decision  of  designated  tribunal  sufficient,  and,  unless  made 
fraudulently  or  in  bad  faith,  due  process  not  denied.  Id. 
Adequate  hearing  may  be  had  before  a  delegated  tribunal 
authorized  to  est{U)li8h  taxing  districts  for  roads  and  to  declare 
what  lands  shall  be  induded  therein  as  ben^ted  and  due 
process  accorded  owners,  although  particular  roads  to  be  im- 
proved not  designated.   Id. 

A  legislative  act  establishing  zones  of  benefits  with  graduated 
ratings  for  assessments  in  districts  lawfully  created,  does  not 
deny  due  process  of  law  where  it  does  not  provide  for  a  hearing 
on  this  particular  feature,  unless  legislative  apportionment 
so  arbitrary  and  devoid  of  re^isonable  basis  as  tq  amount  to 
abuse  of  power.    Id. 

Althou^  no  hearing  afforded  owners  of  land  within  taxing  dis- 
trict on  appraisal  of  their  lands  for  purpose  of  apportioning 
tax,  due  process  .not  denied  if  such  hearing  accorded  when  tax 
sought  to  be  enforced.   Id, 
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Missouri  laws  providing  for  establishment  of  road  improve- 
ment districts  not  unconstitutional  under  due  process  provi- 
sion.  Id. 

A  trunk  line  has  no  constitutional  ri^t  to  build  lip  business 
by  acts  forbidden  by  Congress  in  interest  of  public  welfare; 
and  an  order  of  the  Interstate  Comtn^rce  Commission  pre- 
scribing maximum  rates,  btherwisie  l^al,  does  not  deprive 
line  of  its  property  without  due  process  by  denying  it  right 
to  compete  for  business  in  that  maimer.    G'Keefe  v.  UnUed 

States, .  .^ .-.  294 

A  state  commission  appointed  to  close  up  business  in  which 
State  engaged,  held  to  have  had  jurisdiction  to  consider, 
find  and  o£f-set  cl^ns  of  State  against  one  claiming  for  sup- 
plies furnished,  and  by  doing  so  did  not  deprive  claimant  of 
its  property  without  due  process  of  law.   Carolina  Glass  Co,  v. 

South  Carolina 305 

Requirement  by  State  that  able-bodied  men  do  treasonable 
amount  of  work  on  public  roads  near  residence  does  not  de- 
prive persons  of  liberty  and  property  without  due  process  of 

law.   BttOer  v.  Perry 328 

There  are  many  restrictions  upon  l^)^rty  of  contract  and  busi- 
ness that  do  not  amount  to  deprivation  of  liberty  and  prop- 
erty without  due  process  of  law.  Rast  v.  Van  Demon  &  Lewis .  342 
Even  though  statutory  tax  prohibitory,  right  to  carry  on  busi- 
ness by  using  trading  stamps  and  profit  sharing  coupons  is 
not  so  protected  by  Constitution  as  to  render  tax  a  violation 
of  due  process  of  law.   Id. 

Florida  statute  of  1913^  imposing  license  taxes  on  merchants 
using  profit  sharing  coupons  and  trading  stamps  does  not 
deprive  of  due  process  of  law  because  of  severity  of  its  penal- 
ties intimidating  against  testing  legality.  Id. 
Statute  of  Washington  of  1907,  imposing  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  .trading  stamps, 
not  imoonstitutional  as  denying  due  process  of  law.    Tanner 

y.LitOe 369  . 

Pitney  v.  Washington 387 

Ordinance  requiring  railway  company  to  do  certain  paving' 
held  not  a  violation  of  due  process  of  law.    SovJlhem  Wis- 

consin  Ry,  v.  Madison 467 

Net  weight  lard  statute  of  North  Dakota  is  not  unconstitu- 
tional as  depriving  sellers  of  property  without  due  process  of 

law.   Armour  &  Co,  v.  North  Dakota 510 

Arkansas  statute  requiring  full  switching  crews  on  raiboads 
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over  one  hundred  miles  in  length  is  not  unconstitutional  as 
depriving  such  railroads  of  property  without  due  process  of 

law.  SLLoui8, 1. M.&S.Ry.y. Arkansas 518 

Granting  writ  of  mandamus  requiring  railroad  to  comply  with 
order  of  state  commission,  which  is  prima  facie  lawful,  pending 
determination  of  suit  to  enjoin  enforcement  of  order,  held,  in 
view  of  circumstances  and  requirement  that  bond  of  indem- 
nity be  given,  not  to  deprive  railroad  of  due  process  of  law. 

Ddroit  db  M .  By.  v.  Michigan  Railroad  Comm 564 

Imposition  of  inheritance  tax  on  property  passing  by  deed  in 
trust,  by  State  of  donor's  residence  held  not  unconstitutional 
as  depriving  beneficiaries  of  trust  of  property  without  due 
process  of  law  because  State  where  property  situated.had  im- 
posed inheritance  tax  thereon.  BuUen  v.  Wieamsin 625 

Income  Tax  Act  does  not  deny  due  process  of  law  by  reason  of 
dlissifications  therein;  nor  do  provisions  for  collecting  income 
at  source  by  reason  of  duties  imposed  upon  corporations  with- 
out compensation  in  connection  with  payment  of  tax  by  others. 

BrusHaber  v.  Union  Pacific  R.R.Co 1 

Dodge  v.  Brady 122 

Want  of  due  process  of  law  does  not  arise  from  want  of 
wisdom  in  Congress  in  levying  taxes  and  give  courts  power  to 
overrule  action  of  Congress  by  declaring  it  to  be  unconstitu- 
tional.  Braehaber  v.  Union  Pacific  R.R.Co 1 

Alabama  statute  providing  for  condemnation  of  property  for 
water  power  purposes  held  to  be  an  exercise  of  power  of  em- 
inent domain  and  hot  unconstitutional  as  taking  property 
without  due  process  of  law.    Mi.  Vernon  CoUon  Co.  v.  Al- 

abama  Power  Co 30 

3.  ^^uoZProtocfianc/tAeLati^:  Police  statutes,  otherwise  valid, 
may,  without  denying  equal  protection  of  the  law,  contain 
practical  groupings  of  objects  which  fairly  well  present  a  class, 
although  there  may  be  exceptions  in  which  the  evil  aimed  at  is 
deemed  to  be  not  so  flagrant.   St.  Lotde,  I.  M.  dt  S..  Ry,  v. 

Arkansas '. .  518 

A  distinction  in  legislation  does  not  deny  equal  protection  of 
the  laws  if  any  state  of  facts  can  be  conceived  that  will  sustain 

it.  Rasty.VanDemand: Lewis 342 

Classification  based  on  differences  between  business  using  and 
not  using  profit  sharing  coupons  and  trading  stamps  is  not  so 
arbitrary  as  to  deny  equal  protection  of  the  law.    Id. 
Statute  of  Washington  of  1907,  imposing  license  taxes  on  priv- 
ilege of  using  profit  sharing  coupons  and  trading  stamps,  not 
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uii0(»8titutioiial  as  denying  equal  protection  of  law.    Tarmer 

V.  Uttie 369 

PUney  v.  WaifdniiUm 387 

Taxation  of  memberships  in  exchanges  wherein  business  tran»- 
actions  conducted  for  profit  not  a  denial  of  equal  i»oteotkm 
because  memberships  in  other  assodatums,  not  conducting 
business  exchanges  and  where  there  are  manifest  distinctions 

are  not  also  taxed.  Rogeny.  Hennepin  Cotmiy 184 

Law  establishing  taxing  district  under  ^diich  there  is  no  rea- 
sonable presumption  that  justice  will  be  done,  but  under  ^diich  * 
parties  will  probably  be  disproportionately  taxed,  cannot 
stand  as  constitutional  against  one  actually  so  taxed.    Oaai 

ReaUy  Co.  v.  Schneider  Graniie  Co 55 

Income  Tax  Act  does  not  deny  equal  protection  of  the  law 
l^  reason  of  classification  therein.     Bnuhaber  y.    Union 

Pacific  B.R.Co 1 

Dodge  v.  Brady ^ 122 

Tyee  ReaUy  Co.  v.  Anderson. 115 

St.  Louis  street  paving  ordinance  held  to  subject  property 
owners  to  disproportionate  taxation  and  therefore  unconstitu- 
tional.  Gael  ReaUy  Co.  y.  Schneider  Qraniie  Co 55 

Ordinance  requiring  railway  company  to  do  certain  paving 
held  not  a  violation  of  equal  protection  of  the  law.   Southern 

Wisconsin  Ry.  y.  Modison 457 

Arkansas  statute  requiring  full  switching  crews  on  railroads 
over  one  hundred  miles  in  length  is  not  unconstitutional  as 
denying  equal  protection  of  the  law.  St.  LotdSf  I.  M.  A  S.  Ry. 

V.  Arkansas 618 

Net  weight  lard  statute  of  North  Dakota  is  not  unconstitu- 
tional as  denying  equal  protection  of  the  law.   Armour  A  Co. 

V.  North  Dakota 510 

IX.  Sixteenth  Amendment. 

Amendment  obviously  intended  to  simplify  situation  and 
make  dear  limitations  on  taxing  power  of  Congress  and  not 
to  create  radical  and  destructive  changes  in  constitutional 

system.   Brushabery.  Union  Pacific  R.R.  Co 1 

By  Am^idment  all  income  taxes  are  relieved  from  rule  of 

apportionment.   Id. 

Income  Tax  Act  is  not  unconstitutional  under  Amendment. 

Brushaber  v.  Union  Pacific  R.R.  Co 1 

Stanton  v.  BaiHc  Mining  Co 103 

Tyee  ReaUy  Co.  v.  Anderson 115 

Dodge  y.  Brady... 122 
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There  is  no  authority  for  taking  taxation  of  mining  corpora- 
tions out  of  rule  established  by  Amendment;  nor  is  there 
basis  for  contention  that  tax  is  a  direct  one  on  the  property 
itself,  beyond  the  purview  of  the  Amendment,  and  vomI  tar 
want  of  apportionment.  Stanton  v.  Baltic  Mining  Co 103 

X.  Cruel  and  Unusual  Punishment. 

Punishment  on  each  of  five  counts,  of  five  years,  periods  being 
concurrent,  and  fine  of  SIOOO  on  each  of  seven  counts,  held  not 
to  be  cruel  and  unusual  within  prohibition  of  Constitution. 
BaddersY.  UnitedSiaiea 391 

XI.  Taxation. 

Constitution  recognized  the  two  great  classes  of  taxation  as 
direct  and  indirect  and  applied  rule  of  apportionment  as  to 
former  and  uniformity  as  to  latter;  but  by  Sixteenth  Amend- 
ment all  income  taxes  are  relieved  from  rule  of  apportionment 

Brushaber  v.  Union  Pacific  R,  R.Co 1 

Uniformity  of  taxation  required  by  Constitution  is  geograph- 
ical.   Id. 

Fifth  Am^idment  is  not  a  limitation  upon  taxing  power  con- 
ferred upon  Congress.    Id. 

When  there  are  d^erences  between  subjects  taxed,  Congress 
does  not  transcend  limit  of  power  by  taxing  them  differently. 
Id. 

Income  Tax  Act  is  not  unconstitutional  as  beyond  general 
taxing  power  of  Congress,  or  because  of  discriminations, 
inequahtiee  or  progressive  increases  on  incomes,  or  method 
provided  for  computing  income  of  corporations.  Tyree  ReaUy 
Co.  V.  Anderson i 115 

XII.  Eminent  Domain. 

Alabama  statute  providing  for  condemnation  of  property 
for  water  power  purposes  held  to  be  an  exercise  of  pow«r  of 
eminent  domain  and  not  unconstitutional  as  taking  property 
without  due  |»*oce8s  of  law.  Mi.  Vernon  Cotton  Co.  v.  Alabama 
Power  Co 30 

XIII.  Iztradition. 

Art.  IV  of  Constitution  fully  embraces  subject  of  rendition 
of  fugitives  from  justice  between  States  and  confers  authority 
upon  Congress  to  deal  with  that  subject.   Innea  v.  Tobin 127 

XIV.  Full  Faith  and  Credit. 

Judgment  of  Virginia  court  against  garnishee,  entered  with- 
out notice /to  defendant  residing  in  West  Virginia,  held  to 
protect  garnishee  in  suit  by  defendant  against  him  brought  in 
WestVirginia.  Baltimore dt  Ohio R.R.y.HoMUr 620 
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XV.  BetroftetiTO  Laws. 

Income  Tax  Act  is  not  unconstitutional  by  reason  of  retro- 
active operation.   Bnuhaber  v.  Union  Pacific  R.R.Co 1 

Tyee  ReaUy  Co.  y.  Anderson 115 

Dodge  y.  Brady 122 

XVI.  Suit  Agaimt  State. 

A  suit  against  a  state  conunission  hdd  to  be  in  effect  a  suit 
against  State  not  maintainable  in  Federal  court.  Carolina 
Glass  Co.  V.  South  Carolina 305 

CONSTRUCTION: 

Courts  cannot  supply  by  construction  that  which  Congress 

has  clearly  shown  its  intention  to  omit.   Carey  v.  Donohue .  430 

A  subsequent  legislative  interpretation  of  statute  is  entitled 
to  great  weight.   New  York,  P,  <fc  N,  R,  R,  v.  Peninsula  Eoh 

change . .     34 

In  construing  act  of  Congress  court  will  not  presume  that  be- 
cause provisions  not  coterminous  with  pow^  of  Congress  act 
was  so  framed  for  purpose  of  leaving  subject,  so  far  as  unpro- 
vided for,  beyond  operation  of  any  legal  authority  whatever. 

Innes  v.  Tolnn 127 

The  question  in  what  sense  the.  word  ''officer"  is  used  in  §  32, 
Crim.  Code,  is  not  one  involving  the  Constitution.   Lamar  v. 

United  States 60 

Florida  statute  of  1913,  imposing  special  license  taxes  on  mer- 
chants using  profit  sharing  Coupons  and  trading  stamps,  is  not 
unconstitutional  as  impairing  obligation  of  contracts,  as  it 
must  be  construed  as  having  prospective  operation.    Rjast  v. 

Van  Demon  &  Lewis 342 

'  Judicial  construction  of  will  by  state  court  of  competent  juris- 
diction determines  l^ally  and  practically  extent  and  character 

of  interests  taken  by  l^atees.    Uierhart  v.  United  Stales 598 

See  Materialmen's  Act. 

CONTINOENT  INTEBISTS.    See  War  Revenue  Act, 

CONTRACTS: 

Liberty  qf  contact:  There  are  many  restrictions  upon  liberty 
of  contract  that  do  not  amount  to  derivation  of  liberty  and 
property  without  due  process  of  law.    Rast  v.  Van  Demon 

iSt  Lewis 342 

If  business  subject  to  regulation  by  State  and  imposition  of 
privilege  taxes,  contracts  made  in  its  conduct  are  alsQ  sub- 
ject to  such  regulation.  Id. 
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What  consUtutea  cantrad:  While  offer  by  State,  without  partie- 
ular  person  designated,  and  its  aooeptanoe,  may  constitute 
contract  protected  by  Constitution,  the  offer  and  aooeptanoe 
must  have  characteristics  of  bargain  and  be  oonventionai 

counterparts.  *  Banning  Co,  v.  Califomia 142  . 

Expenditures,  other  than  payment  to  State,  by  intended  ac- 
ceptor of  offer  to  sell  public  lands,  are'  but  vduntary  quali- 
fications to  become  purchaser  and  are  not  binding  on  him  or 
the  State.  Id. 

Implied  contracU:  Riparian  owner  hdd  not  entitled  to  recover 
as  upon  an  implied  contract  for  taking  bis  property  by  reason 
of  damages  alleged  in  consequence  of  exercise  of  power  of  Ckxi- 

gress  over  navigable  waters.   WiUink  v.  Untied  States 572 

Where  officers  of  United  States  charged  with  matter  have  re- 
fused offer  for  use  of  invention,  and  have  declined  to  use  it, 
and,  proceeding  independently,  make  and  use  articles  de- 
signed by  themsdves,  claimed  by  patentee  to  embody  his 
invention,  there  is  no  implied  contract  on  part  <rf  Qovem- 
ment  to  pay  for  use  of  invention;  and  Court  of  Claims  with- 
out jurisdiction  of  claim  prior  to  act  of  1910.    Famham  v. 

United  States 537 

Validity:  Contract  betiveen  carrier  and  independent  emi^oyer 
of  labor,  by  which  latter  assumes  riskyhdd  not  an  evasion  of  §5 
of  EmiAoyerB'  Liability  Act.  Chicago,  R.  I.  A  F.  Ry.  v.  Bond  449 
Impairment  of  obligation:  Ordinance  requiring  railway  com- 
pany to  do  certain  paving  held  not  an  impairment  of  obliga- 
tion of  charter  contract.  Southern  Wisconsin  Ry,  v.  Madison  457 
Performance:  Ability  to  perform  a  contract  is  of  its  very  es- 
sence, and  delay  resulting  from  absence  of  such  ability  is  not 
due  to  unavoidable  causes.  Carnegie  Steel  Co,  v.  United  States  156 
That  a  contractor  engaging  to  deliver  armor  plate  of  spedfied 
qualifications  was  delayed  by  unforeseen  difficulties  in  the 
then  new  art  of  manufacturing  does  not  excuse  non-perform- 
ance^ if  such  delays  not  within  excepted  reasons  therefor.  Id, 
Contract  of  bill  of  lading  of  interstate  shipment  remains  in 
force  until  actual  delivery  to  consignee.  Mere  giving  of  re- 
ceipt by  consignee  and  payment  of  frdght,  goods  remaining 
with  carrier,  held  not  to  amount  to  actual  delivery.  Southern 

Ry.  V.  PrescoU 632 

Sub-contractor  not  bound  by  provisions  in  general  contract 
between  Government  and  contractor  so  as  to  be  obliged  to  sub- 
mit to  delays  resulting  from  action  of  Government  permitted 
by  original  contract.  Guerini  Stone  Co.  v.  CarUn 264 
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Where  State  makes  general  ofiFer  to  sell  and  provides  for  de- 
termination of  conflicting  claims  of  right  to  purchase,  it  is  not 
bound  by  offer  or  precluded  from  withdrawing  it  until  rightful 
claimant  determined  and  payment  of  at  least  an  install- 
ment of  purchase  price.    Banning  Co,  v.  Calif amia 142 

Breach:  Involuntary  bankruptcy  of  promisor  held  to  constitute 
anticipatory  breach  of  executory  contract;  and  that  claim  of 
promisee  is  one  founded  upon  contract  and  provable  under 
i  63a-4  of  Act  and  that  damages  may  be  liquidated  under 

§63b.   Central  Trust  Co.  y.  Chicago  Auditoritm 681 

General  rule  is  that  where  party  bound  by  executory  contract 
repudiates  his  obligation  or  disables  himself  from  performance, 
promisee  has  option  to  treat  contract  as  ended  and  may 
maintain  action  at  once  for  damages  occasioned  by  the  an- 
ticipatory br^ch.    Id. 

In  estimating  profits  that  might  be  realized  if  a  building  con- 
tract had  been  proceeded  with  in  ordinary  manner  to  com- 
pletion, no  more  definite  and  certain  method  can  be  adopted 
than  to  deduct  from  contract  price  the  probable  cost  of  fur- 
nishing the  materials  and  doing  the  work.    Ouenni  SUme 

Co,  V.  Carlin 264 

R^ormaHon :  In  a  proper  case  reformation  of  a  contract  may  be 
requured  against  the  United  States,  notwithstanding  §  3744, 

Rev.  Stat.    AckerUnd  v.  UniUd  States 531 

Contract  reformed  by  striking  out  clause  in  printed  form 

which  it  had  been  agreed  should  be,  but  by  mistake  had  not 

been,  strickcfn  out.    Id. 

Failure  of  contractor  to  read  contract  before  executing  it, 

he  having  previously  seen  its  terms,  will  not  ddt>ar  him  from 

seeking  its  reformation.    Id. 

Rescission:  Rule  applicable  to  private  contracts  that  vendor 

seeking  to  rescind  must  be  ready  to  return  consideration, 

not  applicable  to  Government  in  suits  to  cancel  patents  for 

land.   Causey  v.  United  States 399 

Secret  arrangements  with  government  officials  by  which  they 
share  in  profits  of  contracts  which  they  have  voice  in  award- 
ing vitiate  contract  justifying  rescission,  even  though  made 
without  actual  knowledge  of  contractor.    Crocker  v.  United 

States 74 

Recovery  campiot  be  had  upon  government  contract  tainted 
with  fraud  and  rescinded  by  proper  officer  of  Government  on 
that  ground.   Id. 
Rescission  of  government  contract  to  supply  articles  at  speci- 
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fied  prices  is  no  obstacle  to  recovery  tipon  quantum  valebat 
if  requisite  proof  of  value  of  articles  delivered.  Id. 
Where  finding  by  Court  of  Claims  of  fraud  in  fixing  contract 
price  of  articles,  that  price'  cannot  for  the  quantum  valebat 
be  r^arded  as  admission  by  Governm^t  of  value  of  articles 
delivered  prior  to  discovery  of  fraud  and  recission  of  contract 
Id. 

Although  principal  contract  between  the  Govemm^t  and 
contractor  gave  the  Govemiinent  right  to  suspend,  as  con- 
tractor had  not  saf^^arded  himself  by  incorporating  that 
provision  into  sub-contract,  he  was  not  relieved  from  damages 
caused  sub-contractor  by  such  suspension.   Guerini  Stone  Co. 

V.  Carlin. 264 

Limitatiana:  Final  settlement  of  account  within  meaning  of 
Act  of  1894  as  amended  in  1905^ 'is  not  when  final  payment 
made,  but  is  final  administrative  determination  by  proper 
authority  of  amount  due,  and  suit  by  sub-contractor  against 
surety  commenced  six  months  after  datiB  of  such  determini^ 
tion,  but  less  than  six  months  after  payment,  not  prematurely 
brought  in  absence  of  suit  by  Govenmient.    lUinoia  Surety 

Co.  V.  Peeler 214 

Construction:  A  provision  in  a  sub-contract  requiring  the  con- 
tractor to  make  monthly  palyments  not  exceedhig  S5%  of  cost 
of  work  erected  cannot  be  construed  to  require  precisely  that 
percentage ;  nor  can  a  provision  that  the  sub-contractor  furnish 
requisitions  of  the  amount  to  be  paid  make  the  sub-contractor 
sole  judge  of  the  amount  it  is  entitled  to  receive.  ^Ouerini 

Stone  Co.  v.  Carlin 264 

General  contract  between  Government  and  contractor  hekl 
inadmissible  as  against  sub-contractor  except  for  specific  pur- 
pose mentipned  in  sub-ccmtract.  Id. 
In  case  of  sub-contracts,  as  of  other  written  instrum^its, 
reference  to  extraneous  writing  for  a  particular  purpose  makes 
it  part  of  agreement  for  thajb  purpose  only.  /d. 
See  Constitutional  Law»  IV. 

CONTRIBUTORY  NEGLIGENCE.     See  ImployerB'  Lia- 
bUityAct. 

CONVERSION: 

One  knowingly  taking  property  of  another  cannot  by  changing 
its  form  or  commingling  it  with  property  of  his  own  acquire 

title  by  accession.    Union  Naval  Stores  Co.  v.  United  States 284 

One  knowingly  purchasing  manufactured  article  from  tree- 
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passer  who  converted  crude  article  must  account  for  value  as 
manufactured  and  can  take  no  credit  for  labor  of  wrongdoer 
in  manufacturing  it.    Id. 

CORPORATIONS: 

Residence:  Corporation  organized  under  laws  of  lUinoiB 
deemed  resident  of  State  within  meaning  of  Chattel  Mortgage 
Act,  and  county  of  residence  is  county  where  principal  office 

located..  Fairbanks  Steam  Shovel  Co.  v.  WiUa W2 

Residence  within  State  of  incorporation  can  be  changed  only 
l^  complying  with  law  of  State.    Fairbanks  Steam  Shovel  Co. 

V.  WiUs 642 

Where  Illinois  corporation  had  its  principal  office  in  Cook 
County  and  such  office  was  never  legally  established  in  any 
other  county,  a  mortgage  recorded  in  a  different  county  did 
not  comply  with  recording  act  of  State  and,  as  against  trustee 
in -bankruptcy,  was  invalid.    Id. 

A  corporation  is  entitled  to  be  sued  in  district  of  its  residence, 
and  District  Court  for  another  jurisdiction  is  without  jurisdic- 
tion of  action  involving  inherently  Federal  question.    Male 

V.  Atchison^  T.&S.F.Ry. 97 

Stockholders*  rights:  As  to  right  of  stockholder  to  enjoin  cor- 
poration from  volunt^y  paying  unconstitutional  tax.    See 

Brushaber  v.  Union  Pacific  R.R.Co 1 

In  suit  in  equity  by  stockholder  against  other  corporations  to 
recover  under  §  7  of  Anti-trust  Act,  court  cannot  enter  decree 
requiring  plaintiff's  corporation  to  sue  other  corporations  or 
permitting  him  to  sue  in  its  name  and  behalf.    Fleitmann  v. 

WeMxich  Co 27 

Taxation:  State  may  tax  domestic  corporation  for  privilege  of 
being  such,  and  such  tax  not  necessarily  invalid  because 
measured  on  capital  stock  part  of  which  may  represent  capital 

not  taxable  by  State.  Kansas  City  Ry.  v.  Kansas 227 

State  not  debarred  from  taxing  granted  privilege  of  being 
corporation  because  corporation  may  be  engaged  in  inter- 
state commerce.   Id. 

Tax  imposed  by  c.  135,  Kansas  Laws,  1913,  on  privilege  of 
being  corporation,  is  not,  as  to  domestic  corporation  engaged 
in  both  interstate,  and  intrastate  commerce  invalid  either  as 
violation  of  commerce  clause,  or  of  due  process  clause,  of  Con- 
stitution.   Id, 

Memberships  in  incorporated  exchange,  as  property  of  respec- 
tive members,  are  distinct  from  assets  of  corporation,  and 
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taxing  members  on  membership  and  corporation  on  assets  not 

double  taxation.  Rogers  v.  Hennepin  Cotinty. , 184 

Where  objections  to  constitutionality  of  provisions  of  c.  135, 
Kansas  Laws,  1913,  taxing  foreign  corporations  doing  business 
in  State  for  such  privilege  measured  on  proportion  of  stock 
used  in  State,  rest  in  this  case  exclusively  on  asserted  invalidity 
of  similar  provisions  of  same  statute  relative  to  domestic  cor- 
porations, which  have  been  found  untenable,  case  controlled 

by  former  decision.   Lusk  v.  Kansas 236 

Leases  that  cannot  be  taxed  as  entity  ca^ot  be  taxed  vica- 
riously by  taxing  stock  of  corporation  owning  them  where 
only  value  of  stock  is  value  of  the  leases.    Indian  Oil  Co.  v. 

Oklahoma 522 

Reorganization:  In  reorganization  schemes  substantial  justice 
must  be  done  and  well  settled  rules  of  equity  not  transgressed. 

Kansas  City  Southern  Ry,  v.  Guardian  Trust  Co 166 

Party  attacking  reorganization  scheme  as  not  adequately  pro- 
tecting unsecured  creditors  of  corporation  while  providing  for 
stockholders,  held  not  barred  by  laches.  Id, 
Purchaser  of  railroad  under  foreclosure  of  mortgage  and  re- 
organization scheme  which  provides  for  stockholders  of  com- 
pany, but  not  for  unsecured  creditors,  held  chargeable  with 
unsecured  debts.   Id. . 

One  owning  both  Btook  and  floating  debt  of  company  whose 
property  is  under  foreclosure,  who  assents  to  scheme  of  re- 
organization which  does  not  show  on  its  face  that  it  unduly 
provides  for  stockholders  and  does  not  adequately  provide  for 
unsecured  creditors,  is  not  precluded  from  subsequently  claim- 
ing that  property  chargeable  after  sale  with  his  unsecured 
debt.    Id. 

COUBT-MABTiAL: 

Sentence  essential  to  dismissal  of  officers  of  Army  and  Navy. 
United  States  v.  Andrews 90 

COITBT  OF  CtAIMS: 

Findings  in  action  at  law  determine  all  inatter^  of  fact,  and  this 
court  cannot  refer  to  opinion  for  purpose  of  explaining  or 

modif3ring  them.    Crocker  y.  United  States 74 

In  absence  of  implied  contract  on  part  of  Government  to  pay 
for  use  of  invention,  court  could  not  take  cognizance  of 
claim  for  infringement  prior  to  passage  of  act  of  1910.    Fam- 

ham  v.  United  States 537 

Although  court  may  not  have  made  findings  in  terms  of  cer- 
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tain  facts  assumed  in  its  decision  to  be  true,  if  they  are  not 
controverted  and  appear  in  record  it  is  not  necessary  to  send 
case  back  for  further  finding.   Ackerlind  V.  United  States 531 

C017BT8: 

Courts  cannot  supply  by  construction  that  which  Congress 

has  clearly  shown  its  intention  to  omit.   Carey  v.  Donohue 430 

Courts  cannot  arbitrate  differences  of  opinion  as  to  whether 
state  of  facts  sustains  distinction  in  legislation.   Rast  v.  Van 

Dentiin<St  Lewis 342 

Courts  may  not,  as  original  question,  exert  authority  over 
subjects  primarily  within  jurisdiction  of  Interstate  Commerce 

Commission.    Loomis  v.  Lehigh  Valley  R.  R 43 

Want  of  due  process  of  law  does  not  arise  from  want  of  wis- 
dom in  Congress  in  levying  taxes  and  give  courts  power  to 
overrule  action  of  Congress  by  declaring  it  to  be  unconstitu- 
tional.   Brushaber  v.  Union  Pacific  R.  R.  Co 1 

Arguments  as  to  expediency  of  levying  tax  within  power  of 
Congress  are  beyond  judicial  cognizance.  Id, 
Findings  of  fact  in  contests  as  to  ownership  under  provisions 
of  Atoka  Agreement  and  subsequent  legislative  regulations, 
relative  to  purchase  of  town  lots,  made  by  commission  or  In- 
dian Inspector,  aflBrmed  on  final  appeal  by  Secretary  of  In- 
terior, are  binding  upon  the  courts  in  absence  of  gross  mistake 

or  fraud.    Johnson  v.  Riddle 467 

Power  of  legislature  to  regulate  conduct  and  contracts  upon 
its  conception  of  the  public  welfare  is  only  subject  to  review 
by  courts  when  the  legislation  is  unreasonable  or  arbitrary. 

Rast  V.  Van  Deman  &  Lems 342 

Legislative  regulation  of  use  of  profit  sharing  coupons  and 
trading  stamps  is  not  to  be  impeached  and  overruled  by 
courts  on  account  of  difference  of  opinion  in  regard  to  conclu- 
sion reached  as  to  evils  of  use.    Id. 

See  JuriBdiction;  Practice  and  Procedure. 

CRIMINAL  CODE: 

For  sections  construed,  etc.,  see  Congress. 

CRIMINAL  LAW: 

Intent  may  make  -criminal  act  otherwise  innocent,  if  it  is  a 

step  in  a  plot.    Badders  v.  United  States 391 

Objection  that  indictment  does  not  charge  crime  agaiiist 
United  States  goes  only  to  merits  of  case.  Lamar  v.  United 
States 60 
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District  Court  has  jurisdiction  of  all  crimes  cognizable  under 
authority  of  United  States  and  acts  equally  within  its  juris- 
diction whether  its  decision  is  right  or  wrong.    Id. 
Congress  may  enact  that  each  putting  of  letter  in  post  office 

is  separate  offense.    Baddera  v.  United  States 391 

Congress  has  power  to  regulate  overt  act  of  putting  letter  into 
post  office,  aiid  may  prohibit  under  penalty,  such  an  act 
when  done  in  furtherance  of  a  scheme,  whether  it  can  forbid 
scheme  or  not.     Id, 

Offense  of  false  billing  and  representations  specified  in  §  10 
(3)  of  Commerce  Act,  as  amended  in  1910,  applies  to  con- 
signees as  well  as  consignors  of  interstate  shipments;  and 
District  Court  of  district  of  destination  of  shipment  has 
jurisdiction  of  indictment  of  consignee  for  false  representar 
tions  made  by  him  in  liquidation  of  amount  payable  for  freight 

at  destination.    United  States  v.  Union  Mfg.  Co 605 

Offense  of  false  representations  specified  in  par.  3,  §  10,  Com- 
merce Act  of  1910,  may  be  committed  where  interstate 
transportation  has  already  been  completed  and  amount  due 
therefor  remains  to  be  adjusted,  the  sanii^  as  thou^  the  repre- 
sentations had  preceded  delivery  to  carrier  for  shipment.  Id. 
False  personation  by  telephone  of  officer  of  United  States 
takes  effect  where  hearer  is,  and  District  Court  of  that  dis- 
trict has  jurisdiction  of  offense  under  §  32,  Crim.  Code.  Lamar 

V.  United  States. . : 60 

Under  §  32,  Crim.  Code,  indictment  is  not  for  defrauding  but 
for  false  personation  with  intent  to  defraud;  and  nature  of 
fraud  is  immaterial.    Id. 

The  question  in  what  sense  the  word  " officer"  is  used  in  §  32, 
Crim.  Code,  is  not  one  involving  the  Constitution.    ^'^ 
See  Extradition. 

DAMAGES: 

Mere  mental  pain  and  anxiety  are  too  vague  for  legal  redress 
where  no  injury  is  done  to  person,  property,  health  or  reputa- 
tion; and  so  held  that  damages  not  recoverable  for  delay  in 
delivery  of  burial  equipment.  Southern  Express  Co.  v.  Byers. .  612 
In  action  by  Oovernment  to  recover  from  trespasser  for 
crude  turpentine  taken  from  public  land,  fact  that  precise 
quantity  not  shown  does  not  entitle  defendant  to  per^nptory 
instruction  or  one  to  limit  recovery  to  nominal  damages, 
where  probable  amount  ascertainable  by  jury.  Union  Namd 
Stores  Co.  v.  United  States ^ 
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Liability  of  triple  damages  under  §  7  of  Anti-Trust  Act  only 
enforceable  through  verdict  of  jury  in  court  of  common  law. 
Fleitmann  v.  WeUbach  Co 27 

DEBTOR  AND  CREDITOR: 

Trusts  for  life  with  income  free  from  interference  or  control  of 
creditors  are,  in  Massachusetts,  valid  and  effective  against 
creditors  and,  under  certain  conditions,  against  assignees  and 

trustees  in  bankruptcy.   EcUan  v.  Boston  Trust  Co 427 

See  Bankruptcy;  South  Carolina. 

DBUVBRT: 

Mere  giving  of  receipt  by  consignee  of  shipment  and  payment 
of  freight,  goods  remaining  with  carrier,  held  not  to  amount  to 
actual  delivery.  Southern  Ry,  v.  Prescott 632 

DEMURRAGE.    See  Maritime  Law. 

DISPENSARIES.    See  South  Carolina. 

DISTRICT  COURTS.    See  Jurisdiction. 

DOUBLE  TAXATION.    See  Taxes  and  Taxation. 

DUE  PROCESS  OF  LAW.    See  Constitutional  Law,  VI,  VIII. 

EMINENT  DOMAIN: 

That  Government  contracts  for  cutting  away  land  within 
harbor  line  location  does  not  amount  to  taking  of  such  land 
if  there  was  no  attempt  to  perform  contract.    Willink  v. 

United  States 572 

Mere  location  of  harbor  lines  does  not  amount  to  taking  of 
property  within  lines  or  its  appropriation  to  public  use;  nor 
does  taking  result  from  request  of  officer  of  United  States 
to  riparian  owner  to  vacate,  if  such  request  not  acceded  to  or 
enforced.    Id. 

Riparian  owner  held  not  entitled  to  recover  as  upon  an  im- 
plied contract  for  taking  his  property  by  reason  of  damages 
alleged  in  consequence  of  exercise  of  power  of  Congress  over 
navigable  waters.    Id. 

EMPLOYERS'  LIABILITY  ACT: 

Scape:  In  so  far  a^  it  deals  with  subjects  Federal  Act  is  par- 
amount and  exclusive,  and  recovery  under  it  can  be  had  only 
in  mode  prescribed  and  by  and  for  persons  enumerated.   Sec^ 

board  Air  Line  v.  Kenney 489 

Law  governing  situation  in  action  in  state  court  under  Act 
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is  equally  the  law  of  the  State,  "v^et^er  derived  from  Congress 
or  state  legislature,  and  must  be  noticed  by  court.    Kansas 

City  Ry.  v.  McAdow 51 

Who  within:  If  employee  of  interstate  carrier  is  employed  in 
interstate  commerce  when  killed,  right  of  recovery  against 
carrier  depends  upon  Federal  act,  and  widow  of  deceased  can- 
not maintain  action  for  benefit  of  herself,  as  next  of  kin  for  mi- 
nor children,  and  for  use  and  benefit  of  parents  of  deceased. 

Pecos  &  N.  T.  Ry.  v.  Rosenbloom 439 

An  independent  contractor  with  an  interstate  carrier  cannot 
recover,  nor  can  his  representative,  under  Act,  even  though 
injured  or  killed  while  engaged  in  services  in  interstate  com- 
merce.   Chicago^  R,  L  &  P.  Ry,  v.  Bond.^ 449 

One  controlling  the  manner  of  work  done  by  himself  and  his 
employees,  although  subject  to  certain  direction  or  informa- 
tion from  carrier,  is  a  contractor  with  and  not  a  servant  of  the 
carrier  within  the  meaning  of  the  Act.  Id. 
Absence  of  definition  of  next  of  kin  indicates  purpose  of  Con- 
gress to  leave  determination  of  that  question  to  state  law. 

Seaboard  Air  Line  v.  Kenney 489 

"Next  of  kin"  not  used  in  common-law  significance  and  as  ex- 
cludiug  all  persons  not  included  in  term  thereunder.  Id. 
RuUng  of  state  court  that  next  of  kin  of  intestate,  who  was 
illegitimate,  were- his  half  brothers  and  sisters  legitimately 
bom  of  the  same  mother,  excludes  by  implication  possibility  of 
asserted  father  being  person  entitled  to  recover  under  Act.  Id. 
Contracts  prohibited:  Contract  between  carrier  and  independ- 
ent employer  of  labor,  by  which  latter  assmnes  risk,  held  not 

an  evasion  of  §  5  of  Act.  ChicagOyR.  I.  &  P.  Ry.  v.  Bond 449 

Contributory  negligence  as  defense:  Where  there  is  nothing  to 
exteuuate  negligence  of  employee,  or  confuse  his  judgment, 
and  he  knows  not  only  imminent  danger  of  situation,  but  how 
it  can  be  averted  by  complying  with  rules  of  employer,  there 
is  no  justification  for  a  comparison  of  negligences  or  appor- 
tioning of  their  effect  under  provision  of  Act.   Great  Northern 

Ry.  V.  Wiles 444 

Where  two  employees  are  necessarily  working  together,  each 
has  reasonable  latitude  in  rel3ring  upon  statements  of  other 
made  in  course  of  and  as  part  of  operation,  and  if  statements 
made  negligently  result  in  injury  of  one  properly  relying 
thereon  he  is  not  barred  from  recovery  under  Act.    Illinois 

Central  R.  R.  v.  Skaggs 66 

Practice:  Where,  in  case  brought  under  Act,  question  simply 
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whether  t^ere  were  matters  for  determination  of  jury,  and  no 
question  as  to  interpretation  or  application  of  Act,  this  court 
will  not  disturb  decision  of  court  below  unless  error  palpable. 

Great  Northern  Ry,  v.  Knapp. 464 

In  cases  arising  under  Act,  not  of  exceptional  character,  court 
confines  itself  to  mere  announcement  of  its  conclusion.   Id. 
Where  statute  of  State  is  so  similar  to  Federal  Act  that  liabil- 
ity of  employer  not  affected  by  question  of  which  governs  case, 
it  is  not  necessary  to  determine  that  question.    Kansas  City 

Ry,  V.  McAdow 51 

Verbal  mistake  in  charge  to  jury  as  to  interpretation  of  Act, 
defendant  not  being  prejudiced  thereby,  held  not  reversible 
error.   lUinais  Central  R,  R,  v.  Skaggs 66 

EQUAL  PROTECTION  07  THE  LAW.    See  Constitutional 
Law,  VIII. 

EQUITY: 

That  many  suits  would  have  to  be  brought  to  recover  taxes 
paid  under  unconstitutional  statute  and  that  meantime  taxes 
imposed  become  lien  and  constitute  cloud  on  title,  held  in- 
adequate to  sustain  jurisdiction  of  equity  to  restrain  collection 

of  taxes.   Dodge  v.  Oshom 118 

Contested  liability  of  surety  on  contractor's  bond  under 
Materialmen's  Acts  of  1894, 1905,  not  determinable  in  equity. 

Illinois  Surety  Co,  v.  Peeler 214 

Where  bill  filed  to  restrain  enforcement  of  state  statute  im- 
posing license  taxes  on  merchants  using  profit  sharing  coupons 
and  trading  stamps  shows  that  conditions  oi  complainant's 
business  and  property  engaged  therein  are  such  that  enforce- 
ment would  produce  irreparable  injury,  it  furnishes  ground  for 

equitable  relief.  Rast  v.  Van  Deman  &  Lewis, 342 

Suit  by  single  stockholder  of  corporation  against  other  cor- 
porations to  require  latter  to  pay  former  triple  damages  under 
§  7  of  Anti-trust  Act,  not  maintainable  in  equity.    Fleitmann 

V.  Welshach  Co 27 

In  suit  by  stockholder  of  corporation  against  other  corpora- 
tions to  recover  under  §  7  of  Antirtrust  Act,  court  cannot  enter 
decree  requiring  plaintiff's  corporation  to  sue  other  oorporsr 
tions  or  permitting  him  to  sue  in  its  name  and  behalf.    Id, 

ESTATES  OF  DECEDENTS: 

Right  to  succeed  to  property  of  decedent  depends  upon  and  is 
regulated  by  state  law.    Uterharty.  UnitedStates 598 
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Judicial  construction  of  will  by  state  court  of  competent  juris- 
diction determines  legally  and  practically  extent  and  char- 
acter of  interests  taken  by  legatees,  id. 
On  the  construction  of  will  by  state  court,  hdd,  that  interests 
of  residuary  legatees  were  contingent  prior  to  July  1,  1902, 
within  meaning  of  Refunding  Act  of  1902,  except  as  to  such 
amounts  as  were  actually  paid  to  l^atees  prior  to  that  date. 
Id. 

ESTOPPEL: 

Tenant  is  not  estopped  to  show  that  landlord's  title  has  ex- 
pired or  been  terminated  by  operation  of  law.    Johnson  v. 

Riddle. .s 467 

Officer  of  Army  accet>ting  grant  of  leave  without  pay  not  es- 
topped from  demanding  half  pay  allowed  by  statute,  even  in 
absence  of  protest  at  condition.  United  States  v.  Andrews ....  90 
One  owning  both  stock  and  floating  debt  of  company  whose 
property  is  under  foreclosure,  who  assents  to  scheme  of  re- 
organization which  does  not  show  on  its  face  that  it  unduly 
provides  for  stockholders  and  does  not  adequately  provide  for 
unsecured  creditors,  is  not  precluded  from  subsequently 
claiming  that  property  chargeable  after  sale  with  his  unse- 
cured debt.  Kansas  City  Southern  Ry,  v.  Gtuardian  Trust  Co, . .  166 
Earlier  adopter  of- trade-mark  estopped,  under  circumstances 
of  this  case,  from  asserting  infringement.   Hanover  Star  MiUr 

inff  Co.  V.  Metcalf 403 

Failure  of  contractor  to  read  contract  before  executing  it, 
he  having  previously  seen  its  terms;  will  not  debar  him  from 
seeking  its  reformation.   Ackerlind  v.  United  States, . , 531 

EVIDENCE: 

General  contract  between  Government  and  contractor  held 
inadmissible  as  against  8ul>contractor  except  for  £fpecific  pur- 
pose mentioned  in  sub-contract.  Guerini  Stone  Co.  v.  Carliri . .  264 
Burden  of  proof  to  establish  value  upon  a  quantum  valebat 
for  articles  delivered  under  contract  rescinded  for  fraud,  is 

on  claimant.    Crocker  v.  United  States 74 

Burden  of  proof  not  on  complainant  to  show  what  portion  of 
profits  of  infringer  of  trade-mark  was  derived  from  infringe- 
ment.   Hamilton  Shoe  Co.  v.  Wolf  Brothers. 251 

Where  loss  of  interstate  shipment  while  in  warehouse  is  ad- 
mittedly by  fire,  burden  is  on  plaintiff  to  prove  negligence  on 
part  of  carrier.    Southern  Ry.  v.  Ptescott ; 632 


Digitized  by 


Google 


INDEX.  706 

BXC1PTI0N8:  paqb 

Extravagant  and  unneoessaiy  multiplication  of  exceptions  and 
assignments  of  error  condemned.    Baddera  v.  United  SkUes. .  391 

BXCHANaiS: 

Membership  held  property,  notwithstanding  restrictions  upon 

use,  and  subject  to  taxation.   Rogers  v.  Hennepin  County 184 

Memberships  represent  rights  and  privileges  to  be  exercised  at 
exchange  where  located;  and  State  may  fix  situs  for  purpose 
of  taxation,  and  in  so  doing,  does  not  deprive  non-resident 
members  of  property  without  due  process  of  law.  Id. 
Memberships  in  incorporated  exchange,  as  property  of  re- 
spective members,  are  distinct  from  assets  of  corporation, 
and  taxing  members  on  membership  and  corporation  on 
assets  not  double  taxation.    Id, 

Taxation  of  memberships  in  exchanges  wherein  business 
transactions  conducted  for  profit  not  a  denial  of  equal  pro- 
tection because  memberships  in  other  associations,  not  con- 
ducting business  exchanges  and  where  there  are  manifest  dis- 
tinctions are  not  also  taxed.   Id. 

Whether  memberships  are  taxable  under  state  statutes  is  a 
matter  of  local  law.    Id, 

Nothing  in  Constitution  prevents  taxation  of  membership  re- 
stricted in  use.    Id. 

EXEMPTIONS: 

State  has  broad  discretion  as  to  tax  exemptions.    Rogers  v. 

Hennepin  County 184 

Policy  of  Bankruptcy  Act  is  to  respect  state  exemptions. 
Eaton  V.  Boston  Trust  Co 427 

■XT&ADITION: 

Art.  IV  of  Constitution  fully  embraces  subject  of  rendition 
of  fugitives  from  justice  between  States  and  confers  authority 

upon  Congress  to  deal  with  that  subject.    Innes  v.  Tobin 127 

Prior  to  Constitution  fugitives  from  justice  were  surrendered 
between  States  through  comity.   Id. 

Act  of  1793  (§  5278,  R.  S.)  was  enacted  for  purpose  of  controll- 
ing interstate  rendition,  and  so  far  as  its  provisions  operated, 
was  exclusive  of  state  power.    Id. 

Exclusive  character  of  §  5278,  R.  S.,  does  not  relate  to  rendi- 
tion between  States  of  criminals  involuntarily  brought  within 
surrendering  State.   Id. 

Doctrine  of  asylum  is  not  applicable  to  interstate  rendition.  Id. 
Where  there  is  nothing  in  record  in  habeas  corpus  proceeding 
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tx)  show  that  person  demanded  had  not  been  in  demanding 
State,  there  is  no  basis  for  assuming  that  rendition  order  con- 
flicted with  §  5278,  R.  S.,  in  that  respect  because  record  did 
show  that  such  person  had  come  into  surrendering  State 
from  State  other  than  the  one  demanding.  Id. 
Section  5278,  R.  S.,  prohibits  the  surrender  in  one  State  for 
removal  as  a  fugitive  from  justice  to  another  State  of  one  who 
clearly  was  not  and  could  not  have  been  such  a  fugitive  from 
demanding  State.    Id. 

FACTS: 

Findings  concurred  in  by  master  and  lower  courts  will  not  be 
disturbed  unless  clearly  erroneous.  Causey  v.  United  States. .  399 
Findings  in  contests  as  to  ownership  under  provisions  of  Atoka 
Agreement  and  subsequent  legislative  regulations,  relative  to 
purchase  of  town  lots,  made  by  commission  or  Indian  In- 
spector, affirmed  on  final  appeal  by  Secretary  of  Interior,  are 
binding  upon  the  courts  in  absence  of  gross  mistake  or  fraud. 

Johnson  v.  Riddle 467 

Where  facts  appear  only  in  statement  of  lower  court  and  in 
opinion,  this  court  disposes  of  legal  propositions  in  light  of 

facts  as  so  shown  and  elucidated.   Cardona  v.  Qvinones 83 

A  finding  of  public  necessity  for  physical  track  connection 
must  be  supported  by  sufficient  evidence;  mere  declaration  of 
commission  not  sufficient.   Seaboard  Air  Line  v.  Georgia  R.R. 

Comm 324 

Findings^pf  Court  of  Claims  in  action  at  law  determine  all 
matters  of  fact,  and  this  court  cannot  refer  to  opinion  for 
purpose  of  explaining  or  modifying  them.    Crocker  v.  United 

States 74 

Although  Court  of  Claims  may  not  have  made  finding?  in 
terms  of  certain  facts  assumed  in  its  decision  to  be  true,  if  they 
are  not  controverted  and  appear  in  record  it  is  not  necessary 
to  send  case  back  for  further  finding.    Ackerlind  v.  United 

States 531 

Where  Court  of  Claims  made  no  finding  of  value  of  goods 
furnished  under  contract  rescinded  for  fraud,  and  stated  in 
explanatioiy  that  there  was  complete  absence  of  evidence, 
case  not  remanded  for  such  finding.  Crocker  v.  United  States  74 
Under  local  practice  in  Nebraska,  where  trial  by  jury  is  waived 
in  action  at  law,  findings  made  by  trial  court  have  force  and 
effect  of  verdict  of  jury  and  hearing  in  supreme  court  is  not 
trial  de  novo.    Jones  National  Bank  v.  Yates 541 
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False  personation  by  telephone  of  officer  of  United  States 
takos  effect  where  hearer  is,  and  District  Court  of  that  dis- 
trict has  jurisdiction  of  offense  under  §  32,  Crim.  Code.   La- 

mar  v.  Uniied  States 60 

Under  §  32,  Crim.  Code,  .indictment  is  not  for  defrauding 
but  for  false  personation  with  intent  to  defraud;  and  nature 
of  fraud  is  immaterial.    Id. 

FALSE  REPRESENTATIONS.    See  Interstate  Commerce. 

FEDERAL  GOVERNMENT.    See  Congress;  United  States. 

FEDERAL  INSTRUMENTALITIES: 

State  may  not  tax  for  privilege  of  performing  functions  of. 

FidjlUy  <&  Deposit  Co,  v.  Pennsylvania 319 

Mere  contracts  between  United  States  and  private  corpora- 
tion do  not  make  it  an  essential  governmental  agency  and 
confer  freedom  from  stat^  control.  Id. 
Ad  of  1894,  allowing  certain  corporations  to  be  accepted  as 
surety  does  not  create  them  Federal  instrumentalities  free 
from  state  laws  and  taxation.    Id, 

Pehnsylvania  law  of  1895,  imposing  taxes  on  premiums 
collected  by  certain  classes  of  insurance  companite,  is  not, 
as  applied  to  premiums  on  bonds  of  Federal  Government 
officials  by  surety  companies  imder  act  of  1894,  unconstitu- 
tional as  interference  with  powers  of  Government.  Id. 
Oil  leases  of  land  in  Oklahoma  made  by  Osage  Indians  under 
authority  of  acts  of  1891  and  1905  are. under  protection  of 
Government;  lessee  is  Federal  instrumentality;  and  State 
car  not  tax  its  interest  in  the  leases  either  directly  or  as  the 
leases  are  represented  by  the  capital  stock  of  the  corporation 

owning  them.    Indian  Oil  Co.  v.  Oklahoma 522 

Provision  in  Philippine  Tariff  Act  of  1905,  exempting  from 
tonnage  dues  vessels  belonging  to  or  employed  in  service  of 
United  States,  does  not  apply  to  vessels  not  under  control 
of  United  States.  The  ground  of  the  exemption  being  to  pre- 
vent interference  with  governmental  agencies,  it  does  not 
apply  to  independent  carrier  under  contract  with  Govern- 
ment.   Ackerlind  v.  United  States. 531 

FEDERAL  QUESTION: 

Asserted  right  to  judgment  on  bonds  of  corporation  of 
Federal  creation  \  involves  inherently  Federal  question. 
Male  V.  Atchison,  T.  &  S.  F.  Ry 97 
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So  far  as  controversies  in  case  in  Federal  court  depend  alone 
upon  right  to  sue  because  of  residence  of  parties,  they  are 
personal  and  may  be  waived,  and  are  not  intrinsically  and 
necessarily  Federal;  but  if  they  involve  Federal  privileges 
not  waived  they  are  Federal  questions  directly  appealable 
under  §  238,  Jud.  Code.    Id. 

Whether  contract  based  on  bill  of  lading  of  interstate  ship- 
ment issued  pursuant  to  Commerce  Act  has  been  discharg^, 

is  a  Federal  question.   Southern  Ry.  v.  Preacott 632 

Measure  of  liability  of  carrier  of  interstate  shipment  under 
bill  of  lading  issued  pursuant  to  Commerce  Act  is  a  Federal 
question;  and  none  the  less  so  because  resolved  by  applica- 
tion of  general  principles  of  conunon  law.  Id. 
Federal  question  first  asserted  in  petition  for  rehearing  in 
highest  state  court,  which  was  denied  without  passing  upon 
question,  not  open  here.  St.  Ixnds  (St  S.  F.  R.  R.  v.  Shepherd  240 
Although  petition  does  not  refer  in  terms  to  Federd  statute, 
if  it  appears  that  case  made  is  essentially  one  governed 
thereby,  action  inherently  involves  Federal  question.  Jones 

NationdBank  v.  Yates 541 

Whether  damages  for  anticipatory  breach  of  contract  which 
one  of  party  can  cancel  on  notice  after  stated  period  can  be 
recovered  for  life  of  contract  or  only  up  to  end  of  such  period 
after  breach,  involves  no  Federal  question.    Central  Trust 

Co.  V.  Chicago  Auditorium 581 

In  action  for  damages  for  unreasonable  delay  in  transporting 
shipment  of  cattle  in  interstate  commerce,  assignments  of 
error  based  on  failure  to  give  due  effect  to  Federal  statute 
held  so  devoid  of  merit  as  to  be  frivolous.   St.  Louis  dt  S.  P. 

R.  R.  V.  Shepherd 240 

If  declaration  on  which  case  tried  brings  it  under  Employers' 
Liability  Act,  fact  that  particular  allegation  showing  plain- 
tiff was  engaged  in  interstate  commerce  appeared  as  an 
amendment,  does  not  raise  Federal  question.  Kansas  City 
Ry.  V.  McAdow  .  •  • 51 

FELLOW  SERVANTS.    See  Employers'  LiabiUty  Act. 

FLORIDA: 

Statute  requiring  able-bodied  men  to  do  certain  work  on  pub- 
lic roads  within  county  of  residence,  not  unconstitutional  as 
contrary  to  Thirteenth  Amendment  or  to  due  process  provi- 
sion of  Fourteenth  Amendment.   Butler  v.  Perry 328 

Statute  of  1913,  imposing  special  license  taxes  on  merchants 


Digitized  by 


Google 


INDEX.  709 

FLORIDA — CwMnu/td.  pagb 

using  profit  sharing  coupons  and  trading  stamps,  is  not  un- 
constitutional as  impairing  obligation  of  contracts,  as  it 
must  be  construed  as  having  prospective  operation.  Bast 
V.  Van  Deman  <fc  Lewis 342 

FOOD  AND  DRUGS  ACT: 

As  to  constitutional  validity  of  net  weight  lard  statute  of 
North  Dakota,  see  Armour  <&  Co.  v.  North  Dakota 610 

FOREST  RESERVES: 

Statutory  provisions  for  forest-  reservations  refer  to  any 
lands  which  are  subject  to  disposition  of  Congress,  whether 

surveyed  or  not.     United  States  v.  Morrison 192 

Authority  to  establish  Cascade  Range  Forest  Reservation ' 
given  to  President  by  acts  of  1891  and  1897,  included  power 
to  make  temporary  withdrawals;  and  properly  made  order 
of  Secretary  of  Interior  regarded  as  act  of  President.  Id. 
Exception  in  proclamation  of  1907,  enlarging  Cascade  Range 
Forest  Reserve,  did  not  include  sections  referred  to  in  §  4  of 
Oregon  Enabling  Act,  but  not  included  in  completed  survey. 
Id. 

FOURTEENTH  AMENDMENT.    See  Constitutional  Law, 
VIII. 

FRAUD: 

Wrongdoer,  whose  patent  to  land  cancelled  by  reason  of  his 
own  fraud  must  restore  land  and  abide  judgment  of  Con- 
gress as  to  refund  of  consideration  paid.     Causey  v.  United 

Stales '. 399 

Indictment  under  §  32,  Crim.  Code,  is  not  for  defrauding 
but  for  false  personation  with  intent  to  defraud.   Lamar  v. 

UniJted  States. 60 

Secret  arrangements  with  government  officiab  by  which 
they  share  in  profits  of  contracts  which  they  have  voice  in 
awarding  vitiate  contract  justifying  rescission,  even  though 
made  without  actual  knowledge  of  contractor.    Crocker  v. 

United  States 74 

Recovery  cannot  be  had  upon  government  contract  tainted 
with  fraud  and  rescinded  by  proper  officer  of  Government 
on  that  ground.   Id. 

FUGITIVES  FROM  JUSTICE.    See  Extradition. 

FULL  FAITH  AND  CREmT.     See  ConBtitutional  Law, 
ZIV. 
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GARNISHMENT.    See  Constitutional  Law,  XIV.  pace 

GEORGIA: 

Finding  of  Railroad  Commission  that  public  necessity 
existed  for  physical  connection  of  tracks,  and  order  therefor, 
held  justified.   Seaboard  Air  Line  v.  Georgia  R.  R.  Comm ....  324 

GEORGIA  V.  TENNESSEE  COPPER  COMPANY: 

Former  decrees  in  Georgia  v.  Tennessee  Copper  Company 
modified  as  to  escapement  of  fumes,  as  to  records  to  be 
kept  and  as  to  expense  of  inspection  and  division  of  costs. 
Georgia  v.  Tennessee  Copper  Co 650 

GOVERNMENTAL  AGENCIES.    See  Federal  Instrumen- 
talities. 

GOVERNMENT  CONTRACTS.    See  Contracts. 

HARBOR  LINES.    See  Navigable  Waters. 

HEARING.    See  Constitutional  Law,  VIII. 

HOMESTEADS.    See  PubUe  Lands. 

ILLINOIS: 

Where  corporation  had  its  principal  office  in  Cook  County 
and  such  office  was  never  legally  established  in  any  other 
county,  a  mortgage  recorded  in  a  different  coimty  did  not 
comply  with  recording  act  of  State  and,  as  against  trustee 
in  bankruptcy,  was  invalid.    Fairbanks  Steam  Shovel  Co.  v. 

WiUs 642 

Corporation  organized  under  laws  of  Illinois  deemed  res- 
ident of  State  within  meaning  of  Chattel  Mortgage  Act, 
and  county  of  residence  is  county  where  principal  office 
located.    Id. 

INCOME  TAX: 

By  Sixteenth  Amendment  all  income  taxes  are  relieved 
from  rule  of  apportionment.    Brushaber  v.    Union  Par 

ciM  R.  R.Co 1 

Act  is  not  unconstitutional  as  beyond  general  taxing  power 
of  Congress,  or  because  of  discriminations,  inequalities  or 
progressive  increases  on  incomes,  or  method  provided  ior 
computing  income  of  corporations.    Tyee  Realty  Co.  v. 

Anderson 115 

Act  is  not  unconstitutional  under  Sixteenth  Amendment; 
nor  by  reason  of  retroactive  operation;  nor  under  due 
process  provision  of  Fifth  Amendment;  nor  as  denial  of  due 
process  or  equal  protection  of  the  law  by  reason  of  the  classi- 
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fications  therein;  and  the  provisiona  for  collecting  income  at 
source  do  not  deny  due  process  of  law  by  reason  of  duties 
imposed  upon  corporations  without  compensation  in  con- 
nection with  the  payment  of  the  tax  by  others.  Bruthaber 

V.  Union  Pacific  R.  R.Co - 1 

StanUm  Y.Baltic  Mining  Co 103 

Tyee  Realty  Co.  v.  Anderson. 115 

Dodgev.Brady 122 

There  is  no  authority  for  taking  taxation  of  mining  corpora- 
tions out  of  rule  established  by  Sixteenth  Amendment;  nor 
is  there  basis  for  contention  that  tax  is  a  direct  one  on  the 
property  itself,  beyond  the  purview  of  the  Amendment,  and 
void  for  want  of  apportionment.    Stanton  v.  Baltic  Mining 

Co 103 

Section  3224,  Rev.  Stat.,  is  clearly  within  contemplation  of 

par.  L.    Dodge  v.  Osbom 118 

Provisions  of  §§  3220,  3226,  3227,  Rev.  Stat.,  are  applicable 
to  proceeding  for  recovery  of  taxes  illegally  collected.    Id. 

INDIAN  LANDS: 

Oil  leases  of  land  in  Oklahoma  made  by  Osage  Indians 
under  authority  of  acts  of  1891, 1905,  are  under  protection  of 
Government;  lessee  is  Federal  instrumentality,  and  State 
cannot  tax  its  interest  in  the  leases.    Indian  Oil  Co.  v.  Oklor 

hofha " 522 

Under  provisions  relating  to  townsites  in  Atoka  Agreement, 
preferential  right  to  purchase  improved  lots  was  conferred 
upon  owner  of  permanent  improvements  without  regard  to 
lawfulness  of  previous  possession  of  land  by  such  owner. 

Johnson  v.  Riddle 467 

Under  such  provisions  and  subsequent  legislative  regula- 
tions, authority  to  appraise  lots,  to  ascertain  ownership  and 
value  of  improvements,  and  dispose  of  lots,  was  conferred 
upon  townsite  commission  and  afterwards  upon  United 
States  Indian  Inspector  under  supervision  of  Secretary  of 
the  Interior.    Id, 

That  tenant  holding  town  lot  in  Chickasaw  district  of 
Choctaw  Nation,  under  lease  from  non-citizen  having  no 
rights  in  the  land,  had  retained  possession  after  refusal  to 
pay  rent,  thereby  preventing  landlord  from  erecting  im- 
provements, held  not  to  estop  tenant,  wholiad  erected  per^ 
'  manent  improvements  thereon,  from  acquiring  the  lot  in 
own  right  under  provisions  of  Atoka  Agreement.    Id. 
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Atoka  Agreement,  when  ratified,  superseded  any  and  all 
customs  sanctioning  leasing  of  town  lots  to  non-citizens  of 
tribes;  and  its  provisions  could  not  b^  carried  into  effect 
without  terminating  existing  rights  of  occupancy,  savii^  as 
they  coincided  with  ownership  of  permanent  improve- 
ments.   Id. 

In  case  of  contests,  findings  of  fact  by  commission  or  in- 
spector, affirmed  on  final  appeal  by  Secretary  of  Interior, 
are  binding  on  courts  in  absence  of  gross  mistake  or  fraud; 
and  judicial  inquiry  limited  to  determining  whether  there 
was  clear  error  of  law  resulting  in  awarding  right  of  pur- 
chase and  ultimate  issue  of  patent  to  wrong  party.    Id. 

INDICTMENT  AND  INTORMATION.   See  Criminal  Law. 
INHERITANCE  TAX.    See  Sueoesaiozui. 

INJUNCTION: 

Order  of  Interstate  Commerce  Commission,  not  supported 
by  ascertained  facts,  enjoined.     Philadelphia  it  Reading 

Ry.  V.  United  States 334 

While  imder  act  of  Oct.  15, 1914,  private  parties  can  obtain 
injunction  against  threatened  loss,  that  act  in  terms  goe^  no 

farther.   Fleitmann  v.  Welsbach  Co. 27 

User  of  design  similar  to  that  which  earlier  user  had  unsuc- 
cessfully sought  to  register  as  trade-mark  may  be  enjoined 

from  further  use.   Straus  v.  Notaseme  Co 179 

Section  3224,  Rev.  Stat,  is  clearly  within  contemplation  of 

par.  L  of  Income  Tax  Law.   Dodge  v.  Osbom 118 

Under  proper  averments  stockholder's  suit  to  restrain 
corporation  from  voluntarily  pa3nng  tax  charged  to  be  un- 
constitutional, is  not  violative  of  §  3224,  Rev.  Stat.   Brus- 

haber  v.  Union  Pacific  R.  R.Co 1 

Suit  not  maintainable  to  enjoin  assessment  or  collection  of 
tax  because  of  alleged  unconstitutionality  of  statute  impos- 
ing it.    Dodge  v.  Osbom 118 

That  many  suits  would  have  to  be  brought  to  recover  taxes 
paid  under  unconstitutional  stiatute  and  that  meantime 
taxes  imposed  become  lien  and  constitute  cloud  on  title, 
held  inadequate  to  sustain  jurisdiction  of  equity  to  restrain 
collection  of  taxes.    Id. 

INSTRUCTIONS  TO  JURY: 

Requested  instruction  that  might  mislead  jury  properly  re- 
fused.  Guerini  Stone  Co.  v.  Curltn 2W 


Digitized  by 


Google 


INDEX.  713 

INSTRUCTIONS  TO  JVtLY-^arUinued,  paqb 

Verbal  mistake  in  charge  to  jury  as  to  interpretation  of 
Employers'  Liability  Act,  defendant  not  being  prejudiced 
thereby,  held  not  reversible  error.    Illinois  Central  R.  R.  v. 

Skagga 66 

Rule  that  party  may  not  sit  silent  until  after  verdict  and 
then  insist  that  it  be  set  aside  for  failure  of  court  to  par- 
ticularly specify  in  its  charge  some  matter  to  which  its  at- 
tention had  not  been  suitably  called,  is  not  altered  by 
Minnesota  statute  under  which  errors  may  be  specified  on 
motion  for  new  trial  without  taking  exceptions.    Id. 

INSTRUMENTALITIES  07  GOVERNMENT.   Seerederal 
Instrumentalities. 

INTERLOCUTORY  DECREES.    See  Judgments  and  De- 
crees. 

INTERSTATE  COMMERCE: 

1.  Potoer  of  CongreBs  over:  Rights  and  liabilities  inrconnec- 
tion  with  shipments  depend  upon  acts  of  Congress,  the  bill 
of  lading,  and  common-law  principles  enforced  in  Federal 

courts.    Southern  Express  Co,  v.  Byers 612 

Measure  of  liability  of  carrier  of  interstate  shipment  under 
bill  of  lading  issued  pursuant  to  Commerce  Act  is  to  be 
governed  under  the  act  by  uniform  rule.    Sovihem  Ry.  v. 

PrescoU 632 

Measure  of  liability  of  carrier  of  interstate  shipment  under 
bill  of  lading  issued  pursuant  to  Commerce  Act  is  a  Federal 
question;  and  none  the  less  so  because  resolved  by  applica- 
tion of  general  principles  of  common  law.    Id. 

Where  question  whether  person  injured  while  riding  free  oti 
engine  of  interstate  train  by  consent  of  engineer  could  have 
recovered  under  state  law  had  his  presence  been  illegal  under 
Federal  statute,  jury  should  have  been  charged  that  Federal 
act  applied.    Illinois  Centred  R.  R.  v.  Messina 395 

2.  Power  of  Stales  over:  State  not  debarred  from  taxing 
granted  privilege  of  being  corporation  because  corporation 
may  be  engaged  in  interstate  commerce.    Kansas  CUy  Ry. 

V.  Kansas 227 

Whether  state  tax  prohibited  by  commerce  clause  depends 
upon  operation  and  effect  as  enforced  and  not  upon  charac- 
terization. '  Id. 

State  cannot  lay  tax  on  interstate  commerce  in  any  form, 
either  upon  business  constituting  such  commerce,  or  privi- 
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lege  of  engaging  in  it,  or  receipts  as  such  derived  therefrom. 

Id. 

3.  Scope  and  purpose  of  act:  Electric  railway  from  one  point 
in  State  to  another  point  therein,  with  traffic  agreement 
with  street  railway  company  operating  in  another  State  held 

to  be  within  the  act.    Kansas  City  Ry.  v.  McAdow 51 

Uniformity  the  purpose  of  Act  to  Regulate.  Loomis  v. 
Lehigh  VaU^R.R , 43 

4.  Burdens  on  and  interference  with:  Regulations  of  retail 
sales  within  State  held  not  to  amount  to  attempt  to  contrd 

mterstate  commerce.    Rast  v.  Van  Demon  <fc  Lewis 342 

Regulation  of  use  of  profit  sharing  coupons  and  trading 
stamps  in  connection  with  retail  sales  to  individual  pur- 
chasers and  consumers  and  not  designed  to  be  used  by  manu- 
facturer from  another  State  to  State  of  distribution,  does 
not  interfere  with  or  burden  interstate  commerce.    Id, 

Tax  imposed  by  c.  135,  Kansas  Laws,  1913,  on  privilege  of 
being  corporation,  is  not  as  to  domestic  corporation  engaged 
ii^  both  interstate  and  intrastate  commerce,  invalid  as  viola- 
tion of  commerce  clause  of  Constitution.  Kansas  City  Ry. 
v.  Kansas 227 

5.  Tariffs:  Rule  that  both  carrier  and  shipper  bound  by  and 
cannot  alter  terms  of  service  as  fixed  by  filed  regulations, 
applies  not  only  to  rates  but  to  other  stipulations  relating 
to  services  and  facilities,  including  liability  as  warehouse- 
man.   Southern  Ry,  v.  Prescott 632 

To  determine  validity  and  effect  of  restrictions  on  liability 

in  bills  of  lading,  applicable  schedules  of  carrier  on  file  with 
Commission  are  material.    Southern  Express  Co,  v.  Byers . .  612 

6.  Passes:  This  court  cannot  limit  prohibition  of  anti-pass 
provision  of  Hepburn  Act  to  more  formal  uses  than  allowing 
persons  to  ride  on  interstate  train  by  permission  of  employer 

of  carrier.    Illinois  Central  R.  R.  v.  Messina 395 

7.  Contracts:  Contract  of  bill  of  lading  of  interstate  ship- 
ment remains  in  force  until  actual  delivery  to  consignee. 
Mere  giving  of  receipt  by  consignee  and  pasonent  of  freight, 
goods  remaining  with  carrier,  held  not  to  amount  to  actual 
delivery.   Southern  Ry,  v.  Prescott 632 

8.  Shipper's  service:  Problems  in  regard  to  allowances  to 
shippers  for  doors  and  bulkheads  appear  to  be  complicated 
and  administrative.  Loomis  v.  Lehigh  Valley  R,  R 43 

9.  False  representations:  Offense  of  false  billing  and  repre-      * 
sentations  specified  in  §  10  (3)  of  Commerce  Act,  as  amended 
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in  1910,  applies  to  consignees  as  well  as  consignors  of  inter- 
state shipments;  and  District  Court  of  district  of  destination 
of  shipment  has  jurisdiction  of  indictment  of  consignee  for 
false  representations  made  by  him  in  liquidation  of  amount 
payable  for  freight  at  destination.     United  States  v.  Union 

Mfg.Co 605 

Offense  of  false  representations  specified  in  par.  3,  §  10, 
Commerce  Act  of  1910,  may  be  committed  where  interstate 
transportation  has  already  been  completed  and  amount  due 
therefor  remains  to  be  adjusted,  the  same  as  though  the 
representations  had  preceded  delivery  to  carrier  for  ship- 
ment.   Id, 

10.  Reparation:  Under  Carmack  Amendment  there  can  be 
recovery  from  initial  carrier  for  loss,  damage  or  injury  for 
failure  to  transport  with  reasonable  despatch  on  line  of 
connecting  carrier.    New  York,  P.  (St  N.  R.  R.  v.  Peninsula 

Exchange 34 

In  action  under  Carmack  Amendment  to  recover  for  delay 

in  transportation,  a  charge  that  liability  was  amount  of  de- 
cline in  value,  due  to  delay,  at  place  of  destination,  without 
stating  limitation  in  filed  tariff  that  damages  should  not 
exceed  value  at  time  and  place  of  shipment,  held  not  to  deny 
carrier  any  Federal  right,  the  amount  awarded  being  less 
than  value  stated  in  tariff.    Id. 

A  condition  of  filed  tariff  that  carrier  not  bound  to  transport 
on  particular  train  or  vessel  to  arrive  at  particular  market  or 
otherwise  than  with  reasonable  despatch,  does  not  relieve 
carrier  from  liability  under  Carmack  Amendment  for  not 
delivering  with  reasonable  despatch,  although  delay  occurs 
on  line  of  connecting  carrier.    Id. 

11.  Transportation:  Transportation,  as  regulated  by  Com- 
merce Act,  includes  services  of  connecting  carrier  as  ware- 
houseman of  goods  after  arrival  at  destination  and  before 

actual  delivery.   Southern  Ry.  v.  PrescoU 632 

Retention  by  carrier  of  part  of  interstate  shipment  after 
arrival  at  destination,  notice  to  and  payment  of  freight  by 
consignee,  held  terminal  service  and  part  of  transportation. 

Id. 

INTERSTATE  COMMERCE  COMMISSION: 

Commission  has  jurisdiction  to  make  order  requiring  trunk 
line  railways  to  reopen  through  routes  and  publish  joint 
rates  to  interstate  destinations  with  connecting  tap  lines, 
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and  to  prohibit  former  from  making  to  any  tap  lines  allow- 
ance or  division  out  of  joint  rates  in  excess  of  maximum  pie- 
scribed.    0'  Keeje  v.  United  States 294 

Such  order  not  based  on  erroneous  principles  of  law,  nor  did 
it  exclude  competitive  conditions  from  consideration,  but 
established  maximum  divisions  for  purpose  of  preventing 
preferences  as  methods  of  competition.  Id, 
Order  prescribing  maximum  rates,  otherwise  legal,  do^  not 
deprive  trunk  line  of  its  property  without  due  process  of 
law  by  denying  it  right  to  compete  for  business  in  a  manner 
forbidden  by  Congress  in  the  interest  of  public  welfare.  Id. 
From  complexity  of  tap  line  problems  and  importance  of 
general  rule  for  allowances  to  tap  lines  based  on  simple  ele- 
ments, court  will  not  hold  that  adoption  of  mileage  basis  for 
such  allowances  is  arbitrary.    Id, 

Presumption  that  Commission  expert  in  matters  of  rate  reg- 
ulation and  able  to  draw  inferences  from  facts  not  neces- 
sarily obvious  to  others.    Id. 

Where  no  undue  discrimination  against  shipper  or  locality 
of  its  plant  is  found,  and  community  declared  prejudiced 
has  not  complained  and  is  not  party  to  proceeding,  and  rate 
complained  of  is  intrinsically  reasonable,  mere  fact  that 
other  carriers  have  adopted  lower  schedule  from  shipper's 
district  to  points  other  than  one  designated,  affords  no 
foundation  for  Commission's  finding  that  rate  unreasonable 
and  erroneous  as  matter  of  law,  and  its  order  should  be  en- 
joined.   Philadelphia  A  Reading  Ry,  v.  UnitedStates 334 

Character  of  equipment  which  carrier  must  provide  and 
allowances  to  shippers  for  instrumentalities  supplied  and 
services  rendered,  are  matters  for  inquiry  by  Commission 
before  submission  to  courts.     Loomia  v.  Lehigh  Valley 

R.  R 43 

Courts  may  n6t,  as  original  question,  exert  authority  over 
subjects  primarily  within  jurisdiction  of  Commission.  Id, 
QusBre,  whether  trunk  line  can  object  to  order  of  Commis- 
sion on  ground  that  allowance  to  connecting  lines  is  too 
small  and  deprives  it  of  opportunity  to  pay  larger  amount 
and  obtain  the  business.    0'  Keefe  v.  UnitedStates 294 

INTERSTATE  RENDITION.    See  Extradition. 

INVOLUNTARY  SERVITUDE.    See  Confltitutional  Lsw» 
VII. 


Digitized  by 


Google 


INDEX.  717 

JUDGMENTS  AND  DECREES:  page 

Adjudication  of  bankruptcy  is  not  open  to  collateral  attack. 

Fairbanks- Steam  Shovel  Co,  v.  Wills 642 

Under  full  faith  and  credit  clause  of  Constitution  judgment 
of  Virginia  court  against  garnishee,  entered  without  notice 
to  defendant  residing  in  West  Virginia,  held  to  protect 
garnishee  in  suit  by  defendant  against  him  brought  in 

West  Virginia.    BaUimore  &  Ohio  ft.  ft.  v.  Hosteller 620 

On  certiorari  this  court  is  called  upon  to  notice  any  error 
that  may  have  occurred  in  interlocutory  proceedings,  and  is 
not  bound  to  consider  that  interlocutory  decree  settled  law 
of  case  because  it  refused  to  review  it  on  certiorari.  Hamil- 
ton Shoe  Co.  V.  Wdf  Brothers 251 

A  state  commission  appointed  to  close  up  business  in  which 
State  engaged,  having  found  that  claimant  was  indebted  to 
State  in  excess  of  its  claim  and  entered  an  overjudgment 
therefor,  held  that,  although  such  overjudgment  was  ren- 
dered without  authority  that  fact  did  not  affect  power  of 
commission  to  withdraw  funds  from  county  depositaries  as 
they  were  state  funds  and  subject  to  its  control.    Carolina 

Glass  Co.  V.  South  Carolina 305 

A  judgment  or  decree  which  determines  the  particular  cause 
is  final  in  sense  of  §  237,  Jud.  Code.    Detroit  &  M.  Ry,  v. 

Michigan  Railroad  Com 564 

A  judgment  awarding  or  refusing  mandamus  is  final  within 
meaning  of  §  237,  Jud.  Code.    Id. 

Judgment  finally  disposing  of  petition  for  writ  of  prohibition 
is  a  final  judgment:  fact  that  denial  of  writ  does  not  decide 
merits  of  principal  suit  is  immaterial.    ML  Vernon  Cotton 

Co.  V.  Alabama  Power  Co 30 

In  suit  in  equity  by  stockholder  of  corporation  against  other 
corporations  to  recover  under  §  7  of  Anti-trust  Act,  court 
cannot  enter  decree  requiring  plaintiff's  corporation  to  sue 
other  corporations  or  permitting  him  to  sue  in  its  name  and 

behalf.   Fleitmann  v.  Welshach  Co 27 

Although  decree  below  based  on  profits  gained  in  unfair 
competition,  as  proofs  and  findings  were  applicable  to  claim 
of  compensation  for  infringing  trade-mark  to  which  claimant 
found  entitled,  decree  affirmed.    Hamilton  Shoe  Co.  v.  Wolf 

Brothers 251 

Former  decrees  in  Georgia  v.  Tennessee  Copper  Company 
modified  as  to  escapement  of  fumes,  as  to  records  to  be  kept 
and  as  to  expense  of  inspection  and  division  of  costs.  Geor- 
gia v.  Tennessee  Copper  Co 650 
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Decree  embodying  report  of  commisbioners.     North  Car- 
olina V.  Tennessee 652 

JUDICIAL  CODE: 

For  sections  construed,  etc.,  see  Conffress. 

JUDICIARY.    See  Courta;  Jurisdiction. 

JRISDICTION: 

I.  Generally. 

Jurisdiction  is  a  matter  of  power  and  covers  wrong  as  well  as 

right  decisions.  Lamar  v.  United  States 60 

Liability  of  triple  damages  under  §  7  of  Anti-Trust  Act  only 
enforceable  through  verdict  of  jury  in  court  of  common  law. 
FleUmann  v.  Welsbach  Co 27 

II.  Jurisdiction  of  this  court. 

1.  Generally:  Correct  valuation  of  property  a  matter  for 
taxing  officials;  and,  where  no  charge  of  denial  of  opportu- 
nity to  be  heard,  this  court  does  not  review  their  judgment. 
Rogers  v.  Hennepin  County 184 

2.  Over  jtidgments  of  Circuit  Court  of  Appeals:  Jurisdiction 
to  review  on  certiorari  under  §  240,  Jud.  Code,  to  be  exer- 
cised sparingly  and  only  in  cases  of  peculiar  gravity  and 
general  importance  and  to  secure  uniformity  of  decision. 

Hamilton  Shoe  Co.  v.  Wolf  Brothers 251 

Appeals  from  allowance  or  rejection  of  claims  in  bank- 
ruptcy, are,  in  absence  of  certificate,  limited  to  cases  involv- 
ing Federal  questions  of  kind  described  in  §  237,  Jud.  Code. 
Central  Trust  Co,  v.  Chicago  Auditorium 581 

3.  Over  judgments  of  District  Court:  Under  §  238,  Jud. 
Code,  jurisdiction  exists  of  direct  appeal  from  judgment  re- 
fusing to  enjoin  corporation  from  paying  income  tax  in  suit 
by  stockholder  on  ground  of  unconstitutionality  of  Income 

Tax  Law.  Stanton  v.  Baltic  Mining  Co 103 

Whether  §  32,  Crim.  Code^  covers  falsely  personating  a 
Congressman,  and  whether  a  Congressman  is  a  state  or 
Federal  officer,  are  not  constitutional  questions  which  can  be 
made  basis  of  direct  appeal  under  §  241,  Jud.  Code.   Lamar 

V.  UniUd  States, 60 

Where  no  allegations  of  diverse  citizenship  and  jurisdiction 
of  Federal  court  invoked  solely  on  constitutional  grounds, 
writ  of  error  issues  direct  from  this  court  to  District  Court. 
Carolina  Glass  Co,  v.  South  Carolina 305 

4.  Over  judgments  of  state  courts:  A  judgment  or  decree  which 
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determines  the  particular  cause  is  final  in  sense  of  §  237,  Jud. 

Code.    Detroit  <fc  Af .  Ry.  v.  Michigan  Railroad  Comm 564 

A  judgment  awarding  or  refusing  mandamus  is  final  within 
meaning  of  §  237,  Jud.  Code.    Id. 

Where  petition  does  not  refer  in  terms  to  Federal  statute 
which  determines  defendant's  liability,  and  case  made  is 
essentially  one  governed  by  the  statute,  the  assertion  by 
defendant  in  his  answer  that  his  liability,  if  any,  must  be  de- 
termined under  that  statute,  held  simply  a  contention  as  to 
essential  elements  of  plaintiff's  claim;  and  where  state  court 
has  denied  liability  under  the  statute  this  court  has  jurisdic- 
tion to  review.   Jones  National  Bank  v.  Yates 541 

Where  decision  against  plaintiff  in  error  not  upon  inde- 
pendent state  grounds  but  upon  Federal  question,  review 
here  under  §  237,  Jud.  Code.  Rogers  v.  Hem^epin  County  184 
Where  statement  in  per  curiam  opinion  that  case  controlled 
by  judgment  in  similar  case  in  which  same  Federal  questions 
decided,  held  that  although  other  questions  involved  in  this 
case,  judgment  did  not  rest  upon  independent  state  grounds. 
Id. 

See  Appeal  and  Error. 

III.  Of  Circuit  Court  of  Appeals. 

Where  no  allegations  of  diverse  citizenship  and  jurisdiction 
of  Federal  court  invoked  solely  on  constitutional  grounds, 
court  without  jurisdiction  to  review.    Carolina  Glass  Co.  v. 

SotUh  Carolina 306 

Where  jurisdiction  of  District  Court  in  trade-mark  case  rests 
on  diversity  of  citizenship,  decision  is  final  and  can  only  be 
reviewed  on  certiorari.    Hsinover  Star  Milling  Co.  v.  Metcalf  403 

IV.  Of  District  Courts. 

A  suit  against  a  state  conmiission  held  to  be  in  effect  a  suit 
against  State  not  maintainable  in  Federal  court.    Carolina 

Glass  Co.  V.  Sotdh  Carolina 305 

A  corporation  is  entitled  to  be  sued  in  district  of  its  resi- 
dence, and  District  Court  for  another  jurisdiction  is  without 
jurisdiction  of  action  involving  inherently  Federal  question. 

Male  V.  Atchison,  T.  <fe  S.  F.  Ry 97 

Jurisdiction  exists  of  suit  by  stockholder  to  restrain  corpora- 
tion from  voluntarily  paying  tax  charged  to  be  unconstitu- 
tional.   Brushaber  v.  Union  Pacific  R.  R.  Co 1 

Stanton  v.  Baltic  Mining  Co 103 

Court  has  jurisdiction  of  all  crimes  cognizable  under  author- 
ity of  United  States  and  acts  equally  within  its  jurisdiction 
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whether  ita  decision  is  right  or  wrong.    Lamar  v.   United 

States eo 

False  personation  by  telephone  of  officer  of  United  States 
takes  effect  where  hearer  is,  and  court  of  that  district  has 
jurisdiction  of  offense  under  §  32,  Crim.  Code.  Id. 
Where  bill  states  that  municipality  intends  to  take  plain- 
tiff's property  rights  without  compensation,  and  has  taken 
steps  that  will  destroy  such  rights,  and  that  in  doing  so  it 
purports  to  be  acting  under  an  ordinance  violative  of  Con- 
stitution, held  that  such  action  is  to  be  regarded  that  of 
State  and  court  had  jurisdiction.  Cuyahoga  River  Power  Co. 

V.  Akron. , 462 

When  two  or  more  having  separate  and  distinct  demands 
unite  in  suit,  demand  of  each  must  be  of  requisite  amount; 
but  where  several  unite  to  enforce  single  title  or  right  in 
which  they  have  common  and  undivided  interest,  court  has 
jurisdiction  if  they  collectively  equal  amount.     Pinel  v. 

Pinel 504 

In  suit  by  two  children  of  testator,  one  claiming  an  one- 
eighth  and  the  other  a  two-eighths  undivided  share  of  estate, 
maximum  value  of  which  less  than  S12,000,  held  that  the 
interests  were  separate  and  distinct  and  could  not  be  aggre- 
gated in  determining  jurisdictional  amount.    Id. 

Under  §  24  (1),  Jud.  Code,  where  jurisdiction  based  on  di- 
verse citizenship,  matter  in  controversy  must  appear  by  dis- 
tinct averments  in  bill,  or  otherwise  from  proof,  to  exceed 
$3,000.    Id. 

Court  of  district  where  consignee  of  interstate  shipment 
made  false  representations  in  Uquidation  of  amount  payable 
for  fright  at  destination,  has  jurisdiction  of  indictment 
charging  consignee  with  offense  under  §  10  (3)  of  Act  to 
Regulate  Commerce  as  amended  in  1910.     United  States  v. 

Union  Mfg.  Co 605 

y.  Of  Interstate  Commerce  Commission.  See  Inter- 
state Commerce  Commission. 

VI.  Of  Court  of  Claims.    See  Court  of  Claims. 

KANSAS: 

Where  statute  of  State,  as  in  Kansas,  is  so  similar  to  Federal 
Employers'  Liability  Act  that  liability  of  employer  not  af- 
fected by  question  of  which  governs  case,  it  is  not  necessary 
to  determine  that  question.     Kansas  City  Ry.  v.  McAdow    51 
Where  objections  to  constitutionality  of  provisions  of  c.  135, 
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Laws,  1013,  taxing  foreign  corporationB  doing  business  in 
State  for  such  privilege  measured  on  proportion  of  stock 
used  in  State,  rest  in  this  case  exclusively  on  asserted  in- 
validity of  similar  provisions  of  same  statute  relative  to 
domestic  Corporations,  which  have  been  found  untenable, 

case  controlled  by  former  decision.   Lusk  v.  Kanaas 236 

Such  tax  is  not,  as  to  domestic  corporation  engaged  in  both 
interstate  and  intrastate  commerce,  invalid  either  as  viola- 
tion of  commerce  clause,  or  of  due  process  clause,  of  Constitu- 
tion.   Kanaas  City  Ry.  v.  Kansas 227 

Hdd,  as  matter  of  fact  in  this  case,  that  there  was  no  such 
commencement  of  building  as  would  give  mechanics'  liens 
priority  over  mortgages  within  meaning  of  Kansas  statute. 
Vamer  v.  New  Hampshire  Savings  Bank 617 

LABOR: 

Involuntary  servitude  within  meaning  of  Constitution  does 
not  interdict  enforcement  of  duties  owed  by  individuals  to 

State.   BuOer  v.  Perry 328 

State  has  inherent  power  to  require  every  able-bodied  man 
within  jurisdiction  to  labor  for  reasonable  period  on  public 
roads  near  residence  without  direct  compensation.  Id, 
Such  requirement  does  not  amount  to  involuntary  servitude 
under  Constitution;  nor  does  it  deprive  persons  of  liberty 
and  property  without  due  process  of  law.   Id. 

LACHB8: 

Trade-mark  rights  may  be  lost  by  laches.     Hanover  SU^ 

MiUing  Co,  y.  Metcalf 403 

Party  attacking  reorganization  scheme  as  not  adequately 
protecting  unsecured  creditors  of  corporation  while  pro- 
viding for  stockholders,  field  not  barred  by  laches.  Kansas 
CUySfyuthernRy.v.GmrdianTrustCo,., 166 

LAND  QBANT8.    See  Indian  Lands;  PJUbUe  Lands. 

LANDLORD  AND  TENANT: 

Tenant  is  not  estopped  to  show  that  landlord's  title  has  ex- 
pired or  been  terminated  by  operation  of  law.   Johnson  v. 

Riddle 467 

That  tenant  holding  town  lot  in  Chickasaw  district  of 
Choctaw  Nation,  under  lease  from  non-citizen  having  no 
rights  in  the  land,  had  retained  possession  after  refusal  to 
pay  rent,  thereby  preventing  landlord  from  erecting  im- 
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provements,  held  not  to  estop  tenant,  who  bad  erected  per- 
manent improvements  thereon,  from  acquiring  the  lot  in 
own  right  under  provisions  of  Atoka  Agreement.    Id, 

LAW  GOVERNING: 

Right  to  succeed  to  property  of  decedent  depends  upon  and 

is  regulated  by  state  law.     Uterhart  v.  United  States *.  598 

Where  neither  of  parties,  citizens  of  different  States,  has 
registered  trade-mark  in  dispute,  and  no  local  rule  is  shown, 
cases  involving  use  of  such  trade-mark  determined  according 
to  applicable  common  law  principles.    Hanover  Star  Milling 

Co,  V.  Metcalf 403 

Where  statute  of  State  is  so  similar  to  Federal  Employers' 
Liability  Act  that  liability  of  employer  not  affected  by 
question  of  which  governs  case,  it  is  not  necessary  to  deter- 
mine that  question.    Kansas  CUy  Ry.  v.  McAdow 51 

Law  governing  situation  in  action  in  state  court  under  Em- 
ployers' Liability  Act  is  equally  the  law  of  the  State,  whether 
derived  from  Congress  or  state  legislature,  and  must  be 
noticed  by  court.    Id, 

LEASE: 

Tax  upon  lease  made  is  one  on  power  to  make  lease.   Indian 

Oil  Co.  V.  Oklahoma 522 

Leases  that  cannot  be  taxed  as  entity  cannot  be  taxed  vica- 
riously by  taxing  stock  of  corporation  owning  them  where 
only  value  of  stock  is  value  of  the  leases.  Id. 
Oil  leases  of  land  in  Oklahoma  made  by  Osage  Indians  under 
authority  of  acts  of  1891  and  1905  are  under  protection  of 
Government;  lessee  is  Federal  instrumentality;  and  State 
cannot  tax  its  interest  in  the  leases  either  directly  or  as  the 
leases  are  represented  by  the  capital  stock  of  the  corporation 
owning  them.    Id. 

LEGISLATIVE  FUNCTIONS: 

It  is  within  power  of  legislature  to  consider  use  of  profit  shar- 
ing coupons  and  trading  stamps  as  having  evils  similar  to  a 

lottery.    Rasi  v.  Van  Deman  &  Lewis 342 

It  is  for  legislature  to  discern  and  correct  evils,  not  only  of 
definite  injury,  but  such  as  are  obstacles  to  greater  public 
welfare  if  within  legislative  authority.    Id. 
Power  of  legislature  to  regulate  conduct  and  contracts  upon 
its  conception  of  the  public  welfare  is  only  subject  to  review 
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by  courts  when  the  legislation  is  unreasonable  or  arbitrary. 
Id. 

Legislative  regulation  of  use  of  profit  sharing  coupons  and 
trading  stamps  is  not  to  be  impeached  and  overruled  by 
courts  on  account  of  difference  of  opinion  in  regard  to  conclu- 
sion reached  as  to  evils  of  use.    Id. 

Discernment  and  correction  of  evils  resulting  from  use  of 
profit  sharing  coupons  and  trading  stamps  is  within  legisla- 
tive authority.    Id. 

See  Congress. 

LIENS: 

Held,  as  matter  of  fact  iii  this  case,  that  there  was  no  such 
commencement  of  building  as  would  give  mechanics'  liens 
priority  over  mortgages  within  meaning  of  Kansas  statute. 
Vamer  v.  New  Hampshire  Savings  Bank 617 

LIMITATION  OF  LIABILITY.    See  Interstate  Commerce. 

LIMITATIONS: 

Accrual  of  right  of  action  by  sub-contractor  under  Mate- 
rialmen's Acts  of  1894  and  1905.  See  lUinois  Surety  Co.  v. 
Peeler 214 

LOCAL  LAW: 

Whether  memberships  in  exch&nges  are  taxable  under 
state  statutes  is  a  matter  of  local  law.    Rogers  v.  Hennepin 

County 184 

In  absence  of  clear  error,  this  court  upholds  action  of  lower 
court  as  to  matters  concerning  purely  local  law.   Cardona  v. 

Quinones 83 

See  Law  Ooyarning  and  captions  of  various  States, 
Territories  and  Insular  Possessions. 

MAILS: 

Congress  has  power  to  regulate  overt"  act  of  putting  letter 
into  post  office,  and  may  prohibit,  under  penalty,  such  an 
act  when  done  in  furtherance  of  a  scheme,  whether  it  can 

forbid  scheme  or  not.    Badders  v.  United  States 391 

Congress  may  enact  that  each  putting  of  letter  in  post  office 
is  separate  offense.    Id. 

MANDAMUS: 

A  proceeding  in  mandamus  is  an  independent  adversary 
smt.   Detroit  &  M,  Ry.  v.  Michigan  Railroad  Comm 564 
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A  judgment  awarding  or  refusing  mandamus  is  final  within 
meaning  of  §  237,  Jud.  Code.    Id. 

Granting  writ  requiring  railroad  to  comply  with  order  of 
state  commission,  which  is  prima  facie  lawful,  pending  de- 
termination of  suit  to  enjoin  enforcement  of  order,  held,  in 
view  of  circumstances  and  requirement  that  bond  of  indem- 
nity be  given,  not  to  deprive  railroad  of  due  process  of  law. 
Id. 

MARITIME  LAW: 

When  Government  guarantees  only  certain  depth  of  water 
at  unloading  dock  and  there  is  lack  of  finding  that  there  was 
generally  an  available  greater  depth,  a  claim  for  demurrage 
cannot  be  based  on  failure  to  unload  vessel  of  such  greater 

draft  at  said  dock.   Ackerlind  v.  United  States 531 

Provision  in  Philippine  Tariff  Act  of  1905,  exempting  from 
tonnage  dues  vessels  belonging  to  or  employed  in  service  of 
United  States,  does  not  apply  to  vessds  not  under  control  of 
United  States.  The  ground  of  the  exemption  being  to  pre- 
vent interference  with  governmental  agencies,  it  does  not 
apply  to  independent  carrier  under  contract  with  Govern- 
ment.   Id. 

MASSACHUSETTS: 

Trust  for  life  with  income  free  from  interference  or  control 
of  creditors  are  valid  and  effective  against  creditors  and, 
under  certain  conditions,  against  assignees  and  trustees  in 
bankruptcy.   Eaton  v.  Boston  Trust  Co 427 

MASTER  AND  SERVANT.    See  Employers'  UabUity  Act. 

MATERIALMEN'S  ACT: 

Action  imder  Acts  of  1894, 1905,  is  at  law  and  not  in  equity. 

Illinois  Surety  Co.  v.  Peeler 214 

Where  subcontractor  not  one  of  original  plaintiffs  in  action 

on  bond,  nor  intervenor,  judgment  not  to  be  rendered  in  its 

favor  more  than  year  after  final  settlement  of  contractor's 

claim;  nor  does  fact  that  one  claiming,  but  not  proving  such 

claim,  to  be  its  assignee,  was  made  party  plaintiff,  amount 

to  sufficient  and  timely  filing  ai  claim  of  such  subcontractor. 

Id. 

If  surety  does  not  contest,  but  p^ys  into  court  full  amount 

of  liability,  proceeding  is  simply  one  for  distribution  of  fund 

in  court.    Id. 

When  action  on  contractor's  b<»id  brought  within  proper 
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time,  amendment  after  time,  which  does  not  set  up  new  or 
different  eause  of  action,  but  merely  corrects  defective 
statement,  allowable.   Id. 

Final  settlement  of  account  within  meaning  of  Act  of  1894, 
as  amended  in  1905,  is  not  when  final  payment  made,  but  is 
final  administrative  determination  by  proper  authority  of 
amount  due,  and  suit  by  subcontractor  against  surety  coni- 
menced  six  months  after  date  of  such  determination,  but 
less  than  six  months  after  payment,  not  prematurely  brought 
in  absence  of  suit  by  Government.   Id. 

MEASURE  OF  DAMAGES.    See  Damages. 

MEMBERSHIP  IN  EXCHANGE.    See  Esehancos. 

MEMBERS  OF  CONGRESS: 

False  personation  as  crime  under  §  32,  Crim.  Code.  See 
Lamar  v.  United  States 60 

MENTAL  ANGUISH: 

No  right  of  recovery  for.  Southern  Express  Co.  v.  Byers ....  612 

MINES  AND  MINING: 

Independently  of  operations  of  Sixteenth  Amendment,  a 
tax  on  product  of  mine  is  not  a  tax  upon  property  as  such 
because  of  its  ownership,  but  is  a  true  excise.    Stanton  v. 

Baltic  Mining  Co 103 

There*is  no  authority  for  taking  taxation  of  mining  corpora- 
tions out  of  rule  established  by  Sixteenth  Amendment;  nor 
is  there  basis  for  contention  that  tax  is  a  direct  one  on  the 
property  itself,  beyond  the  purview  of  the  Amendment,  and 
void  for  want  of  apportionment.    Id. 

MINNESOTA: 

Rule  that  party  not  entitled  to  sit  silent  until  after  verdict 
and  then  insist  that  it  be  set  aside  for  failure  of  court  to  par- 
ticularly specify  in  its  charge  some  matter  to  which  its  at- 
tention had  not  been  suitably  called,  is  not  altered  by  statute 
under  which  errors  may  be  specified  on  motion  for  new  trial 
without  taking  exceptions.    Illinois  Central  R.  R.  v.  Skaggs    66 

MISSOURI. 

Laws  providing  for  establishment  of  road  improvement 
districts  not  .unconstitutional  under  due  process  provision 
of  Fourteenth  Amendment.  Embree  v.  Kansas  City  Road 
District 242 
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Purchaser  of  railroad  under  foreclosure  of  mortgage  and 
reorganization  scheme  which  provides  for  stockholders  of 
company,  but  not  for  unsecured  creditors,  held  chargeable 
with   unsecured   debts.      Kansas  CUy  SatUhem   Ry,   v. 

Guardian  Trust  Co 166 

That  purchaser  had  mortgage  on  product,  both  crude  and 
manufactured,  of  trespasser,  which  contained  an  after- 
acquired  property  clause  and  covered  a  large  amount  of 
other  property,  does  not  affect  right  of  United  States  to  re- 
cover that  part  of  manufactured  product  foimd  to  be  result 
of  crude  article  taken  from  government  land.    Union  Naval 

Stores  Co,  v.  United  States 284 

Where  Illinois  corporation  had  its  principal  office  in  Cook 
County  and  such  office  was  never  legally  established  in  any 
other  county,  a  mortgage  recorded  in  a  different  county  did 
not  comply  with  recording  act  of  State  and,  as  against 
trustee   in   bankruptcy,   was   invalid.     Fairbanks  Sttnm 

Shovel  Co.  V.  WiUs 642 

If  chattel  mortgage  not  valid  against  trustee  in  bankruptcy 
because  not  properly  recorded,  mortgagee's  title  not  per- 
fected by  taking  possession  after  petition  and  before  ad- 
judication.   Id, 

Status  as  third  person  entitled  as  such  to  benefits  of  record- 
ing provisions  of  Mortgage  Law  of  Porto  Rico.  See  Cardona 
V.  Quinones 83 

NATIONAL  BANKS: 

Directors  who  knowingly  make  statements  required  by 
National  Bank  Act  that  are  false,  or  who,  knowingly  permit, 
tjaaent  to  and  allow  the  same  to  be  made  and  published,  are 
liable  at  suit  of  creditors.   Jones  National  Bank  v.  YaUs, .  541 

NAVIGABLE  WATERS: 

Riparian  owner  held  not  entitled  to  recover  as  upon  an  im- 
plied contract  for  taking  his  property  by  reason  of  damages 
alleged  in  consequence  of  exercise  of  power  of  Congress  over 

navigable  waters.    Willink  v.  United  States ' 572 

Mere  location  of  harbor  lines  does  not  amount  to  taking  of 
property  within  lines  or  its  appropriation  to  public  use;  nor 
does  taking  result  from  request  of  officer  of  United  States  to 
riparian  owner  to  vacate,  if  such  request  not  acceded  to  or 
enforced.  Id. 
That  Government  contracts  for  cutting  away  land  prithin 
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harbor  line  location  does  not  amount  to  taking  of  such  land 
if  there  was  no  attempt  to  perform  contract.  Id, 
Rights  in  land  below  mean  high  water  line  of  navigable  and 
tidal  river  are  subordinate  to  public  right  of  navigation  and 
power  of  Congress  to  employ  all  appropriate  means  to  keep 
river  navigable.    Id. 

Congress  may  prevent  renewal  of  obstructions  below  mean 
high  water  which  may  affect  navigation;  and  owner  is  not 
entitled  to  compensation  therefor.   Id, 

NEBRASKA: 

Under  local  practice,  where  trial  by  jury  is  waived  in  action 
at  law,  findings  made  by  trial  court  have  force  and  effect  of 
verdict  of  jiuy  and  hearing  in  supreme  court  is  not  trial  de 
novo,   Jones  National  Bank  v.  Yates, 541 

NEGLIGENCE: 

Where  loss  of  interstate  ^pme^t  while  in  warehouse  is 
admittedly  by  fire,  burden  is  on  plaintiff  to  prove  negligence 

on  part  of  carrier.   Soxdhem  Ry.  v.  PrescoU 632 

See  Employers'  Liability  Act. 

NEXT  OF  KINo    See  EmployarB'  LiabUity  Aet. 

NORTH  CAROLINA  V.  TENNESSEE: 

Decree  embodying  report  of  commissioners.  North  Carolina 
V.  Tennessee 652 

NORTH  DAKOTA: 

Net  weight  lard  statute  is  not  unconstitutional  as  denying 
equal  protection  of  the  law  or  as  depriving  sellers  of  property 
without  due  process  of  law;  nor,  as  to  packages  sent  into 
State  from  other  States  and  afterwards  sold  to  consumers  at 
retail,  as  interference  with  or  burden  on  interstate  com- 
merce.   Armour  &  Co.  v.  North  Dakota 510 

Such  statute  is  not  repugnant  to  Food  and  Drugs  Act  of 
1906.    Id. 

NUISANCE: 

Former  decrees  in  Georgia  v.  Tennessee  Copper  Company 
modified  as  to  escapement  of  fumes,  as  to  records  to  be  kept 
and  as  to  expense  of  inspection  and  division  of  costs. 
Georgia  v.  Tennessee  Copper  Co .' 650 

OFFENSES.   See  Criminal  Law. 
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Ab  to  crime  of  false  personation.  See  Lomar  y.  United 
SUUes 60 

OIL  LEASES.   See  Laaae. 

OKLAHOICA: 

Oil  leases  of  land  made  by  Osage  Indians  under  authority  of 
acts  of  1891|  1905,  are  under  protection  of  Grovemmenf; 
lessee  is  Federal  instrumentality,  and  State  cannot  tax  its 
interest  in  the  leases.  IndianOUCcv.Oklahama 522 

0PP0ETUNIT7   TO   BE   HEABD.     See   Conatltatloul 
Law,  Vin. 

OBEGOIT: 

Oregon  did  not,  under  §  4,  Act  of  1859,  take  title  to  sec- 
tions US,  36,  prior  to  survey.  Until  which  time  and  until  title 
vested  in  State;  Congress  had  power  to  dispose  of  them  on 
compensating  State  for  resulting  deficiency.     United  States 

V.  Morrieon 192 

Nothing  m  act  of  1859,  §  2275,  Rev.  Stat.,  or  act  of  1891, 
operated  to  pass  title  to  Oregon  of  sections  16  and  36  at  any 
intermediate  stage  of  survey,  or  imposed  any  limitations  on 
Congress  to  dispose  thereof  before  title  passed  to  State.  Id. 
Exception  in  proclamation  of  1907,  enlar^g  Cascade 
Range  Forest  Reserve,  did  not  include  sections  referred  to 
in  §  4  of  Enabling  Act,  but  not  included  in  completed  survey. 
Id. 

PARTIES: 

As  to  who  entitled  to  maintain  action  under  Federal  Em- 
ployers' Liability  Act^  see  Pecoe  &  N,  T.  By.  v.  Roeenr 

bUnm 439 

Seaboard  Air  Line  v.  Kenney 489 

See  Bemoval  of  Causes. 

PAETNEESmP: 

Under  §  5  of  Bankruptcy  Act  of  1898,  when  partnership 
insolvent  and  each  individual  partner  also  insolvent,  and 
only  fund  for  distribution  is  produced  by  individual  estate 
of  one  member,  individual  creditors  of  that  member  are  en- 
titled to  priority  in  distribution  of  fimd.  Farmer^  Jt  Me- 
chanice^  Nat.  Bank  v.  Bidge  Avenue  Bank. 498 

PASSES: 

Where  question  whether  person  injured  while  riding  free  on 
engine  of  interstate  train  by  consent  of  engineer  could  have 
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recovered  under  state  law  had  his  presence  been  illegal 
under  Federal  statute,  jury  should  have  been  charged  that 

Federal  act  applied.  IUin<n8CentralB.R.  v.  Messina 395 

This  court  cannot  limit  prohibition  at  anti-pass  provisicm  of 
Hepburn  Act  to  more  formal  uses  than  allowing  persons  to 
ride  <m  interstate  train  by  permission  of  employer  of  carrier. 
Id. 

PATENT  FOE  INVBHTION: 

Where  t>ffioers  of  United  States  charged  with  matter  have 
refused  o£fer  for  use  of  invention,  and  have  declined  to  use  it, 
and,  proceeding  independently,  make  and  use  articles  do- 
signed  by  thconselves,  claimed  by  patentee  to  embody  his 
invention,  there  is  no  implied  contract  on  part  of  Qovem- 
ment  to  pay  for  use  of  invention;  and  Court  of  Claims 
without  jurisdiction  of  claim  prior  to  act  of  1910.  Famham 
y.UnikdStates 637 

PATENTS  FOE  LAND.    See  PubUc  Lands. 

PAT  AND  ALLOWANCES.    See  Army  and  Navy. 

PENAL  CODE: 

For  sections  construed,  eto.,  see  Congress. 

PENALTIES  AND  FOEFEItUEES: 

Liability  of  triple  damaged  under  §  7  of  Anti-Trust  A6t  only 
enforceable  through  verdict  of  jury  in  court  of  oommcm  law. 

Fleiimann  v.  WeUbach  Co 27 

Florida  statute  of  1913,  imposing  license  taxes  on  m^x^hants 
using  profit  sharing  coupons  and  trading  stamps  does  not 
deprive  of  due  process  of  law  because  of  severity  of  its  p^ial- 
ties  intimidating  against  testing  l^ality.     Raet  v.  Van 

Deman  &  Lewis 342 

Punishment  on  each  of  five  counts,  of  five  years,  periods  be- 
ing concurrent,  and  fine  of  SI, 000  on  each  of  seven  counts, 
hM  not  to  be  cruel  and  unusual  within  prohibition  of 
Constitution.    Baddersy.  United  Stales 391 

PENNSYLVANIA: 

La]^  of  1895,  imposing  taxes  on  premiiuns  collected  by 
certain  classes  of  insurance  companies,  is  not,  as  applied  to 
premiums  on  bonds  of  Federal  government  officials  by 
surety  companies  under  act  of  1894,  imconstitutional  as 
interference  with  powers  of  government.  Fidelity  &  De- 
posit Co.  V.  Pennsylvania 319 
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PEESONATION  OF  OmCEB.   See  FalM  Personation,    pagb 

PHILIPPZin  ISLANDS: 

Ph>vi8ion  in  Tariff  Act  of  1905,  exempting- frcHn  tonnage 
dues  vends  belimging  to  or  employed  in  service  of  United 
States,  does  not  apply  to  veseds  not  under  control  of  United 
States.  The  ground  of  the  exemption  being  to  prevent  inter- 
ference with. governmental  agencies,  it  does  not  apply  to 
independent  carrier  under  contract  with  Giovemment. 
Ackerlindy.  United  States...... 631 

PLtAmNG: 

When  action  on  contractOT^s  bond  brought  within  proper 
time,  amendment,  after  time,  which  does  not  set  up  new  or 
different  cause  of  action,  but  merely  corrects  defective  state- 
ment, allowable.   Illinois  Surety  Co.  v.  Peder —  214 

Claim  of  United  States  for  spirits  of  turpentine  and  rosin 
taken  from  government  lands  not  fatally  defective  because 
property  taken  was  crude,  por  because  land  described  by 
distinctive  general  description  by  which  known.  Union 
Naval  Stares  Co.  Y.  United  States. 284 

POUCE  PbWSE: 

Police  statutes,  otherwise  valid,  may,  without  denjrihg 
equal  protection  of  the  law,  contain  practical  groupings  of 
objects  which  fairly  well  present  a  claps,  although  there  may 
be  exceptions  in  which  the  evil  aimed  at  is  deemed  to  be  not 

so  flagrant.  St.Louis,I.M.d:8.  Ry.v.Arkansas 518 

Statute  of  Washington  of  1907,  imposing  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  trading  stamps, 

held  proper  exercise  of  police  power.   Tanner  v.  Little 369 

Pitney  v.  Washinytan.    387 
SeeStatep. 

POETO  EIOO: 

Holding  bf  lower  court  as  to  ten-year  prescription  under 
code  and  status  of  party  under  recording  provisions  of 
Mortgage  Law,  affirmed.  Cardonav.Quinones 83 

POST-OFFICE.    See  Mails. 

PEAOTICE  AHD  PEOCEDUEI: 

Scope  of  decision:  On  appeal  from  District  Court  in  case 
attacking  constitutionality  of  state 'statute  this  court  can 
pass  on  consiitutionality  of  statute  on  all  gro^nds  submitted. 
Rast  V.  Van  Demon  dt  Lewis 342 
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Where,  on  hearing  m  state  supreme  court,  which  was  not  a 
trial  de  nawo,  judgment  of  trial  court  for  plaintiff  on  findings 
equivalent  to  verdict  of  jury  was  reversed  on  ground  that 
plaintiff's  case  was  legally  insufficient  under  Federal  statute, 
questions  in  this  court  are  whether  such  findings  were  sup^ 
ported  by  substantial  evidence  and  justified  recovery  under 

the  statute.   Jones  N^OUmalBank  v.  YaUs 541 

In  cases  arising  under  Employers'  Liability  Act,  not  of  ex- 
ceptionfJ  character,  court  confines  itself  to  mere  announce- 

ment  of  its  conclusion.  Qreat  Northern  Ry.  v.  Knapp 464 

On  certiorari  this  court  is  called  upon  to  notice  any  ei^ror 
that  may  have  occurred  in  interlocutory  proceedings,  and  is 
not  bound  to  consider  that  interlocutory  decree  settled  law 
of  case  because  it  refused  to  review  it  on  certiorari.    Hamil' 

ton  Shoe  Co.  Y.  Woif  Brothers 261 

Federal  question  &st  asserted  in  petition  for  rehearing  in 
highest  state  court,  which  was  d^ued  without  passing  upon 
question,  not  open  here.  St.Louis  A  8.  F.  R^  R.  y.  Shepherd  240 
Disposition  of  ease:  While  there  may  have  been  grouini  for 
District  Court  dismissing  for  want  of  jurisdiction,  as  there 
was  a  basis  for  taking  jurisdiction  and  decision  of  court  was 
clearly  right  on  merits,  this  court  affirms  judgment.   Dodge 

V.  Brady 122 

Where,  in  case  brought  under  Employers'  Liability  Act, 
question  dmply  whether  there  were  matters  for  determina- 
tion of  jury,  and  no  question  as  to  interpretation  or  applica- 
tion of  Act,  this  court  will  not  disturb  decision  of  court 
bdow  unless  error  palpable.  Oreai  Northern  Ry.  v.  Knapp  464 
Dismissal  of  petition  asserting  claim  against  Grovemment 
for  use  of  invention  because  not  based  on  implied  contract, 
without  prejudice  to  right  to  present  claim  for  infringement 

under  act  of  1910.    Famham  v.  United  States 537 

Argument  Where  defendant  corporation  notified  Govem- 
moit  of  pendency  of  suit  to  restrain  it  from  voluntarily  pay- 
ing tax  imposed  by  Tariff  Act  of  1913,  United  States  heard 
as  amiciu  curia  in  support  of  constitutionality  of  Act. 

Brushaber  v.  Union  Pacific  R.  R.  Co 1 

FoUowing  findings  of  fact:  Findings  of  fact  concurred  in  by 
master  and  lower  courts  will  not  be  disturbed  unless  clearly 

erroneous.   Causey  v.  United  States 399 

Findings  of  master  and  lower  courts  that  original  entryman 
of  public  lands  had  entered  into  unlawful  agreement  to  pass 
title,  followed.   Jd. 
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Although  Court  of  Glaims  may  not  have  made  findings  in 
terms  of  certain  faets  assumed  in  its  decision  to  be  true,  if 
they  are  not  controvert^  and  appear  in  record  it  is  not 
necessary  to  send  case  back  for  further  finding.    Ackerlind 

V.  United  States 631 

Where  Court  of  Claims  made  no  finding  of  value  of  goods  fuiv 
nished  under  contract  rescinded  for  fraud,  and  stated  in 
explanation  that  there  was  complete  absence  o^  evidence, 
case  not  remanded  for  such  finding.    Crocker  v.  United  States    74 
Court  cannot  refer  to  opinion  of  Court  of  Claims  for  purpose 
of  explaining  or  modif3ring  that  court's  findings.    Id. 
Where  facts  appear  only  in  statement  of  lower  court  and  in 
opinion,  this  court  disposes  of  legal  propositions  in  light  of 
facts  as  so  shown  and  elucidated.   Cardona  v.  Quifumee  —    83 
Following  state  court:  In  absence  of  clear  error,  this  court 
upholds  action  of  lower  court  as  to  matters  concerning 

purely  local  law.   Vardona  v.  Quinones 83 

On  denial  of  prohibition  by  state  court  all  points  urged  ex- 
clusively under  state  constitution  are  taken  to  have  been 
decided  adversely  to  plaintiff  in  error;  and  this  court  in  such 
respect  follows  state  court.    Mt.  Vernon  Cotton  Co.  v.  Akh 

bama  Power  Co 30 

Exceptions:  Extravagant  and  unnecessary  multiplicaticm  of 
exceptions  and  assignments  of  error  condemned.    Badders 

V.  United  States 391 

Rule  that  party  may  not  sit  silent  until  after  verdict  and 
th^  insist  that  it  be  set  aside  for  failure  of  court  to  particit- 
larly  specify  in  its  charge  some  matter  to  wliich  its  attention 
had  not  been  suitably  called,  is  not  altered  by  Minnesota 
statute  under  which  errors  may  be  specified  on  motion  for 
new  trial  without  taking  exceptions.    Illinois  Central  R.  R. 

V.  Skaggs 66 

Pleading:  Under  §  24  (1),  Jud.  Code,  where  jurisdiction 
based  on  diverse  citizenship,  matter  in  controversy  must 
appear  by  distinct  averments  in  bill,  or  otherwise  from  proof, 

to  exceed  S3,000.    Pind  v.  Pind 6d4 

Process:  Where  question  on  cross-appeal  is  of  general  im- 
portance in  relation  to  questions  involved  on  direct  ai^>eal, 
court  may  aUow  certiorari  in  lieu  of  the  cross-appeal.  Cen- 
tral Trust  Co,  V.  Chicago  Auditorium 581 

See  Appeal  and  Error. 

PBIFEEENCSS.    See  Bankruptey. 
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PBBSORXPTION: 

Validity  under  Porto  Bican 'Code.   SeeCardemav.QutnofiM    83 

PRESIDENT: 

Disposition  of  public  lands  by  President  under  authority  of    * 
Congress  is  disposition  by  Congress.      United  States  v. 

Morrison , ...  192 

Authority  to  establish  Cascade  Range  Forest  Reservation 
given  by  acts  of  1891  and  1897,  included  power  to  make 
temporary  withdrawals;  and  properly  made  order  of  Secre- 
tary of  Interior  regarded  as  act  of  President.  Id. 
Power  to  dismiss  civil  officers  not  applicable  to  officers  of 
Army  and  Navy  whose  dismissal  regulate  by  §  1229,  Rev. 

Stat.     United  States  v.  Andrews 90 

Without  power  to  grant  Army  officer  leave  without  pay  or 
so  condition  order  granting  leave.    Id, 

PRESUMPTIONS: 

Presimiption  that  Interstate  Commerce  Commission  expert 
in  matters  of  rate  regulation  and  able  to  draw  inferences 
from  facts  nOt  necessarily  obvious  to  others.  (yKeefe  v. 
United  States 294 

PROCESS.    See  Appeal  and  Error;  Injunetlon;  Prphibl-  ' 
tion. 

PROFIT  SHARING  COUPONS.    See  Trading  Stamps. 

PROHIBITtON: 

Is  distinct  suit  and  judgment  finally  disposing  of  it  is  final 
within  meaning  of  §  237,  Jud.  Code:  fact  that  denial  of  writ 
does  not  decide  merits  of  princip&l'suit  is  inmiaterial.    Mt. 

Vernon  Cotton  Co,  v.  Alabama  Power  Co, , 90 

On  denial  by  state  court  all  points  urged  exclusively  under 
state  constitution  are  taken  to  have  been  decided  adversdy 
to  plaintiff  in  error;  and  this  court  in  such  respect  foUows 
state  court.    Id, 

PROPERTY  RIGHTS: 

Right  to  use  trademark  is  property.    HamiUon  Shoe  Co.  v. 

Wolf  Brothers 261 

Property  in  conmion  law  trade-marks  and  right  to  exclusive 
use  grows  out  of  use  and  not  mere  adoption.  Hanover  Star 
MiUing  Co.  y.  Metcalf . . 403 
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Memberships  in  exchanges  are  property,  notwithstanding 

restrictions  upon  use.   Rogers  v.  HennepinCounty 184 

See  Constitatioiial  Law;  EmIiMnt  Donialii;  Trad«- 
Marks. 

PUIBUO  LANDS: 

Ifderest  of  ciUzen:  Under  act  of  1875,  rights  of  raibt>ad  en- 
titled to  benefit  thereof  are  paramount  over  those  of  home- 
stead entryman  holding  patent  in  consequence  of  rights 
initiated  after  line  was  in  course  of  construction  but  before 
map  of  right  of  way  filed.  Barlow  y.  flarthem  Pacific  By.. ..  484 
Agreement  to  obtain  land  for  another  disqualifies  entiyman 
from  acquiring  title  either  by  five  yeai^'  Residence  and  culti- 
vation or  by  commutation  and  pa3anent  of  minimum  price. 
Id. 

Fmdings  of  master  and  lower  courts  that  original  entr3rman 
of  public  lands  had  entered  into  unlawful  agreement  to  pass 

title,  followed.    Causey  v.  United  Stales 309 

Expenditures,  other  than  pa3anent  to  State,  by  intended 
acceptor  of  off er  to  sell  public  lands,  are  but  voluntary 
qualifications  to  become  purchaser  and  are  not  bindings  upon 

him  or  the  State.  Banning  Co,  v.  California 142 

Homestead  entries  remain  public  land  until  patent  issues, 
subject  to  right  of  homesteader  to  treat  land  as  own  only  so 
far  as  necessary  to  carry  out  purposes  of  act;  and  this  does 
not  include  taking  of  turpentine  and  rosin  for  sale  and  profit. 

Union  Naval  Stores  Co.  y.  UnitedStaies 284 

Boxing  and  clipping  trees  for  extracting  turpentine  and 

posin  is  not  cultivation.    Id. 

Act  of  1906  (S  51,  Grim.  Code),  prohibiting  boxing  of  trees 

for  turpentine,  rendered  criminal  what  had  been  actionable; 

and  one  who,  prior  to  act,  conducted  turpentine  operations 

under  unperfected  homestead  entry  held  a  willful  trespasser. 

Id. 

Interest  ofOovemmenL'  Where  trespass  willful  United  States 

entitled  to  product  manufactured  by  third  person  who 

knowingly  purchased  crude  material  from  trespasser.     Un- 

ion  Naval  Stores  Co.  v.  United  States 284 

Where  evidence  from  which  jury  could  form  reasonably  cer- 
tain estimate  of  amount  of  crude  product  taken,  and  proba- 
ble amount  of  manufactured  product  therefrom,  defendant 
held  not  entitled  to  peremptory  instruction  in  his  favor,  or 
one  to  limit  recovery  to  nominal  damages.    Id. 
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Claim  of  United  States  for  spirits  of  turpentine  and  rosin 
taken  from  government  lands  not  fatally  defective  because 
property  taken  was  crude,  nor  because  land  described  by 
distinctive  general  description  by  which  known.  Id. 
That  purchaser  had  mortgage  on  product,  both  crude  and 
manufactured,  of  trespasser,  which  contained  an  after- 
acquired  property  clause  and  covered  a  large  amount  of 
other  property,  does  not  affect  right  of  United  States  to 
recover. that  part  of  manufactured  product  found  to  be 
result  of  crude  article  taken  from  government  land.  Id. 
Disposition  of  public  lands  by  President  under  authority  of 
Congress  is  disposition  by  Congress.      United  States  v. 

Morrison 192 

Oregon  did  not,  under  §  4,  Act  of  1859,  take  title  to  sec- 
tions 16, 36,  prior  to  survey,  until  which  time  and  until  title 
vested  in  State,  Congress  had  power  to  dispose  of  them  on 
compensating  State  for  resulting  deficiency.  Id. 
Nothmg  in  act  of  1859,  {  2275,  Rev.  Stat.,  or  act  of  1891, 
operated  to  pass  title  to  Oregon  of  sections  16  and  36  at  any 
intermediate  stage  of  survey,  or  imposed  any  limitations  on 
Congress  to  dispose  thereof  before  title  passed  to  State.  Id. 
Although  California  statute  of  1863  gave  private  parties 
right  to  acquire  iide  lands,  abrogation  of  right  by  later 
statutes  and  constitution  not  unconstitutional  under  con- 
tract clausie  as  to  those  who  had  not  paid  any  part  of  pur- 
chase price  prior  thereto.  Banning  Co.  v.  California, 142 

Withdrawal  from  sale  of  lands  by  State  before  any  right 
consummated  not  an  impairment  of  contract.    Id. 
Cancellation  of  patent:  Wrongdoer,  whose  patent  to  land 
cancdled  by  reason  of  his  own  fraud  must  restore  land  and 
abide  judgment  of  Congress  as  to  refund  of  consideration 

paid.   Causey  Y.  United  Stales  .... 399 

Rule  applicable  to  private  contracts  that  vendor  seeking  to 
rescind  must  be  ready  to  return  consideration,  not  applicable 
to  Grovemment  in  suits  to  cancel  patents  for  land.  Id. 
It  is  essential  that  suit  in  name  of  United  States  to  cancel 
homestead  patent  be  brought  with  approval  of  Attbmey 
General,  and  it  is  sufficient  if  United  States  is  represented  in 
this  court  by  assistjant  attorney  general  and  there  is  produc- 
tion of  letter  of  Attorney  General  authorizing  the  suit.  Id. 
Surveys:  Survejring  is  an  administrative  act  confided  to 
designated  Federal  officers  who  have  power  to  direct  how 
surveys  shall  be  made;  and  until  all  requirements  fulfilled 
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survey  not  a  completed  official  act.    United  States  y.  Morri- 
son   192 

A  survey  is  incomplete  until  formally  approved  by  Com- 
missioner of  Land  Office;  and  even  though  approved  with- 
out modification  it  does  not  so  relate  back  to  date  of  grant 
or  field  Purvey  as  to  destroy  power  of  Congress  to  dispose  of 
lands  while  unsurveyed.    Id. 

Forest  reserves:  Statutory  iHY>visi<ms  for  reservations  refer 
to  any  lands  which  are  subject  to  disposition.of  Congress, 

whether  surveyed  or  not.     United  States  v.  Morrison 192 

Authority  to  establish  Cascade  Range  Reservation  given  to 
President  by  acts  of  1891  and  1897,  included  power  to  make 
temporary  withdrawal;  and  properly  made  order  of  Secre- 
tary of  Interior  regarded  as  act  of  ]?resident.  Id. 
Exception  in  proclamation  of  1907,  enlarging  Cascade  Range 
Reserve,  did  not  include  sections  referred  to  in  §  4  of  Oregon 
Enabling  Act,  but  not  included  in  completed  survey.  Id. 
QtuBrSf  whether  State  may  await  extinguishment  of  reserve 
including  lands  granted,  but  title  to  which  not  vested,  and 
then  take  granted  lands.    Id. 

PUBUC  NEOESSITT.    See  Railroads. 

PUBUO  OFFICERS: 

Secret  arrangements  with  government  "officials  by  which 
they  share  in  profits  of  contracts  which  they  have  ¥oioe  in 
awarding  vitiate  contract  justifying  rescission,  even  though 
made  without  actual  knowledge  of  contractor.    Crocker  v. 

United  States . .     74 

Public  policy  prohibits  attempt  by  unauthorised  agreement 
with  officer  of  United  States,  under  guise  of  condition  or 
otherwise,  to  deprive  him  of  statutory  right  to  pay.    United 

States  V.  Andrews 90 

As  to  right  of  President  to  dismiss  officers  of  Army  or 

Navy.    Id. 

Powers  relative  to  surveying  public  lands.    See    United 

States  V.  Morrison 192 

As  to  false  personation  of  officers  of  United  States,  aeeLamar 
V.  United  States '. 60 

PUBUC  POUCT: 

Prohibits  attempt  by  unauthorised  agreement  with  officer 
of  United  States,  under  guise  of  condition  or  otherwise,  to 
deprive  him  of  statutory  right  to  pay.  United  States  v. 
Andrews 90 
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*  There  is  an  inseparable  union  between  the  public  good  and 
due  regard  for  private  rights.  Embree  v.  Kansas  City  Road 
District 242 

PUBB  FOOD  AND  DBUdS  ACT: 

Net  weight  lard  statute  of  North  Dakota  is  not  repugnant 
to  Food  and  Dru^B  Act  of  1006.  Armawr  A  Co.  v.  North 
Dakota 510 

QUANTUM  VALBBAT: 

Rescission  of  government  contract  to  supply  articles  at 
specified  prices  is  no  obstacle  to  recovery  upon  quantum 
valebat  if  requisite  proot  of  value  of  articles  delivered. 

Crocker  v.  United  States 74 

'Where  finding  by  Court  of  Claims  of  fraud  in  fixing  contract 
price  of  articles,  that  price  cannot  for  the  quantum  valebat 
be  regarded  as  admission  by  Government  of  value  of  articles 
delivered  prior  to  discovery  of  fraud  and  rescission  of  con- 
tract.  Id. 

Burden  of  proof  to  establish  value  upon  a  qua$Uum  valebat 
for  articles  delivered  under  contract  rescinded  for  fraud,  is 
on  claimant.   Id. 

BAILBOADS: 

State,  acting  through  administrative  body,  may  require 
railroads  to  make  physical  track  connections  where  public 
necessity  exists  therefor.  Seaboard  Air  Line  v.  Georgia  R.  R. 

Comm 324 

In  determining  whether  such  public  necessity  exists  just 
regard  should  be  given  to  probable  resulting  advantages 
and  to  neceasary  expense  involved.  Id. 
A  finding  of  public  necessity  for  physical  track  connection 
must  be  supported  by  sufficient  evidence;  mere  declaration 
of  commission  not  sufficient.    Id. 

Finding  of  Railroad  Commission  of  Geor^  that  public 
necessity  existed  for  physical  connection  of  tracks,  and  order 
therefor,  held  justified.    Id. 

Charter  provision  that  railway  keep  space  between  tracks 
and  one  foot  on  either  side  in  proper  repair  so  as  not  to 
interfere  with  travel  over  same,  hdd  broad  enough  to  cover 
requirement  that  space  be  paved  with  asphalt  when  rest  of 
street  so  paved.  Southern  Wisconsin  Ry.  v.  Madison ....  457 
Purchaser  of  railroad  under  foreclosure  of  mortgage  and 
reorganization  scheme  which  provides  for  stockholders  of 
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company,  but  not  for  unsecured  creditors,  held  chargeable 
with  tmsecured  debts.    Kansas  City  SotUhem  Ry.  v.  Guard- 
ian Trust  Co 166 

A  trunk  line  has  no  constitutional  right  to  build  up  business 
by  acts  forbidden  by  Congress  in  interest  of  public  welfare; 
and  an  order  of  the  Interstate  Commerce  Commission  pre- 
scribing maximum  rates,  otherwise  legal,  does  not  deprive 
line  of  its  property  without  due  process  by  denying  it  right 
to  compete  for  business  in  that  manner.    0'  Keefe  v.  United 

States 294 

Ordinance  requiring  certain  paving  held  not  an  impairment 
of  obligation  of  charter  contract  or  violation  of  due  process  or 
equal  protection  of  the  law.    Southern  Wisconsin  Ry.  v. 

Madison 457 

Under  act  of  1875,  rights  of  railroad  entitled  to  benefit  thereof 
are  paramount  over  those  of  homestead  entryman  holding 
patent  in  consequence  of  rights  initiated  after  line  was  in 
course  of  construction  but  before  map  of  right  of  way  filed. 

Barlow  v.  Northern  Pacific  Ry 484 

Arkansas  statute  requiring  full  switching  crews  on  railroads 
over  one  hundred  miles  in  length  is  not  unconstitutional  as 
depriving  such  railroads  of  property  without  due  process  of 
law,  or  as  denying  equal  protection  of  the  law,  or  as  iater- 
fering  with  or  burdening  interstate  conmierce.    SL  Louis, 

L  M.  A  S.  Ry.  v.  Arkansas 518 

Granting  writ  of  mandamus  requiring  railroad  to  comply 
with  order  of  state  conmiission,  which  is  prima  facie  lawful, 
pending  determination  of  suit  to  enjoin  enforcement  of  order, 
Jield,  in  view  of  circumstances  and  requirement  that  bond  of 
indemnity  be  given,  not  to  deprive  railroad  oi  due  process  of 
law.  Detroit  <St  M.  Ry.  v.  Michigan  Railroad  Comm. .  ...'...  564 
QuoBTe,  whether  trunk  line  can  object  to  order  of  Interstate 
Conmierce  Commission  on  ground  that  allowance  to  con- 
necting lines  is  too  smaU  and  deprives  it  of  opportunity  to 
pay  larger  amount  and  obtain  the  business^  0' Keefe  v. 
United  States 294 

See  Common  Carrisn;  Bmplojen'  Liability  Aet;  Xntar- 
ttata  Commsre^;  Interstate  Commerce  Commission. 

BATE  BSaUL/TION: 

Where  no  undue  discrimination  against  shipper  or  locality  <^ 
its  plant  is  found,  and  community  declared  prejudiced  has 
not  complained  and  is  not  party  to  proceeding,  and  rate  com- 
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plained  of  is  intrinsically  reasonable,  mere  fact  that  other 
carrier^  have  adopted  lower  schedule  from  shipper's  district 
to  points  other  than  one  designated,  affords  no  f omidation 
for  Commission's  finding  that  rate  unreasonable  and  erro- 
neous as  matter  of  law,  and  its  order  should  be  enjoined. 

Philadelphia  d:  Reading  Ry.  v.  United  SUUea ..  334 

See  Xntafstata  Commero^  Commiition. 

BICOBDATIOR  OT  INSTRUMENTS: 

Requirement  in  §  60  of  Bankruptcy  Act  construed.    Carey 

V.  Danokue 43Q 

See  Bankmptoj;  Mmrtgaget  and  Deeds  of  Trait. 

BSrOBMATlON  OT  INSTRUMENTS.    See  Contraets. 

BSrUNDINa  ACT.    See  War  BeTe&ue  Aet. 

BILATION: 

Title  of  trustee  in  bankruptcy  relates  back  to  date  of  filing 

petition.   Fairbanks  Steam  Shovel  Co.  v.  Wills. .    642 

Formal  approval  of  survey  by  Commissioner  of  Land  Office 
does  not  so  relate  back  to  date  of  grant  or  field  survey  as  to 
destroy  power  of  Congress  to  dispose  of  lands  while  un^ 
surveyed.    UnitedStates  v.  Morrison v 4.  192 

BIMXDIBS: 

Rescission  of  government  contract,  to  supply  articles  at 
specified  prices  is  no  obstacle  to  recovery  upon  quantum 
valebat  if  requisite  proof  of  value  ol^  articles  delivered. 

Crockery.  United  States , ..     74 

Wrongdoer,  whose  patent  to  land  cancelled  by  reason  of  his 
own  fraud  must  restore  land  and  abide  judgment  of  Con- 
gress as  to  refund  of  Consideration  paid.     Cgtusey  v.  United 

States. 399. 

See  Appeal  and  Error;  Injuzietion;  Prohibition. 

ftlMOVAL  or  CAUSES: 

Where  State,  suing  on  behalf  of  depositors  of  bank,  is  an 
actual  party  plaintiff,  case  cannot  be  removed;  nor  where 
State  merely  nominal  party  if  none  of  distinct  judgments  to 
be  rendered  in  favor  of  any  individual  is  large  enou^  to 
confer  jurisdiction,  although  the  aggregate  amount  is. 
TitleOuaranty  Co.  v.  Allen 136 

RESCISSION  or  CONTRACT.    See  Contrao^• 
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BBSIDBRCB.    See  CorporationB;  Jurisdletion.  paob 

BI8TBICTXONS  ON  LIABILITY.    See  IzitenUto  Com- 
merce. 

&B7I8BD  STATUTBS: 

Section  1229.  See  Armj  and  Vtkij. 
Section  1265.  See  Armj  and  Ra?j. 
Sections  3220,  3226,  3227  do  not  violate  due  procees  of  law 

under  Fifth  Amendment.   Dodge  v.  O^xim 118 

Provisions  of  §§  3220,  3226,  3227  are  applicable  to  proceed- 
ing for  recovery  of  taxes  illegally  collected  under  Income 
Tax  Act.    Id. 

Section  3224  is  clearly  witiiin  contemplation  of  par.  L  of 
Income  Tax  Law.   Id. 

Section  3394  does  not  attempt  to  protect  and  enforce  per- 
mission as  to  retail  sales  within  States.  B€ut  v.  Van  De- 
man  &  Lewie 342 

RIPARIAN  RIGHTS  : 

JUghts  in  land  below  mean  high  water  line  of  navigable  and 
tidal  river  are  subordinate  to  public  right  of  navigation  and 
power  of  Congress  to  employ  all  appropriate  means  to  keep 

river  navigable.    Willink  v.  UnitedStatee 572 

Congress  may  prevent  renewal  of  obstructions  below  mean 
high  water  which  may  a£fect  navigation;  and  owner  i^  not 
entitled  to  compensation  therefor.  Id. 
Riparian  owner  held  not  entitled  to  recover  as  upon  an  im- 
plied contract  for  taking  his  property  by  reason  of  damages 
alleged  in  consequence  of  exercise  of  power  of  Congress  over 
navigable  waters.    Id. 

RIVBR8  AND  HARBOR3.    See  Navigable  Waters. 

ROAD  IMPROVBMBNTS.    See  Constitutional  Law,  Vm; 
Taxes  and  Taxation. 

ROAD  WORK.    See  Constitutional  Law,  VII. 

8T.  LOUIS: 

Street  paving  ordinance  held  to  subject  property  owners  to 
disproportionate  taxation  and  therefore  unconstitutional 
under  Fourteenth  Amendment.  Oaet  Really  Co.  v.  Schneider 
GranileCo 55 

8 ALBS: 

Regulations  of  retail  sales  within  State  held  not  to  amount 
to  attempt  to  control  interstate  conunerce.  Bael  v.  Van 
Deman  A  Lewie 342 
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Where  State  makes  general  offer  to  sell  and  provides  for 
determinatipn  of  conflicting  claims  of  right  to  purchase,  it  is 
not  bound  by  offer  or  precluded  from  withdrawing  it  until 
rightful  elai^^uuit  determined  and  payment  x>l  at  least  an 
inBtftllment  of  purchase  price.  Banning  Co,  v.  California . . .  142 
Expenditures,  other  than  payment  to  State,  by  intended 
acceptor  of  offer  to  sell  public  lands,  are  but  voluntary  qual- 
ifications to  become  purchaser  and  are  not  binding  upon  him 
or  the  State.   Id. 

SCHOOL  LANDS.    See  PubUe  L«;nds. 

SBCBBTABT  OT  TBI  INTBUOB: 

Order  withdrawing  lands  for  forestry  purposes  is  to  be  re- 
garded as  act  of  the  President  in  whom  is  vested  authority 
to  make  withdrawals.    UnikdStaUsY.  Morrison 192 

SBCBITABT  OT  WAR: 

Mere  location  of  harbor  lines  does  not  amount  to  taking  of 
property  within  lines  or  its  appropriation  to  public  use;  nor 
does  taking  result  from  request  of  officer  of  United  States  to 
riparian  owner  to  vacate,  if  such  request  not  acceded  to  or 
enforced.    WiUink  v.  UnitedSUUea 672 

SBBVITUDX.    See  Constitutional  Law,  Vn. 

SBT-Orr: 

A  state  commission  appointed  to  close  up  business  in  which 
State  engaged,  held  to  have  had  jurisdiction  to  consider, 
find  and  offiset  claims  of  State  against  one  claiming  for  sup- 
plies furnished,  and  by  doing  so  did  not  deprive  claimant  of 
its  property  without  due  process  of  law.  Carolina  Olaas  Co. 
V.  South  Carolina 306 

SmPPINO.    See  Maritime  Law. 

SIZTSXNTH  AMXNDMXNT.   See  Constltutlbnal  Law,  EC 

SOUrk  CABOLUfA: 

Dispensary  Commission  appointed  to  close  up  dispensary 
business  held  to  have  had  jurisdiction  to  consider,  find  and 
set  off  claims  of  State  against  one  claiming  for  supplies  fur- 
nished, and  by  doing  so  did  not  deprive  clidmant  of  propeffcy 
without  due  process  of  law:  that  while  conmiission  was  with- 
out authority  to  enter  overjudgment  against  claimant  for 
excess  of  State's  claim  after  offset,  doing  so  did  not  affect 
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power  of  commission  to  withdraw  funds  from  county  dis- 
pensaries: that  such  withdrawal  did  not  amount  to  impair- 
ment of  contract  obligation;  and  that  the  suit  by  claimant 
against  the  commission  was  in  effect  a  suit  against  the 
State  and  could  not  be  maintained  in  the  Federal  court. 
Carolina  Okas  Co,  v.  Sotdh  Carolina 905 

SPECIAL  ASSB8SMXNTS.   See  Taxes  and  Twatlon. 

STABI  DXCXSXS: 

Where  objections  to  constitutionality  of  provisions  of 
c.  135,  Kansas  Laws,  1913|  taxing  foreign  corporations  doing 
business  in  State  for  such  privilege  measured  on  proportion 
of  stock  used  in  State,  rest  in  this  case  exclusively  on  asserted 
invalidity  of  similar  provisions  of  same  statute  relative  to 
domestic  corporations,  which  have  been  found  untenable, 
case  controlled  by  former  decision.    Lusk  v.  Kanaas 236 

STATES: 

Legislative  powers:  State  has  inherent  po^er  to  require  every 
able-bodied  man  within  jurisdiction  to  labor  for  reasonable 
period  on  public  roads  near  residence  without  direct  com- 
pensation.   BtUler  V.  Perry 328 

Requirement  that  able-bodied  men  do  reasonable  amount 
of  work  on  public  roads  near  residence  does  not  amomit  to 
involuntary  servitude  under  Constitution;  nor  does  it  de- 
prive persons  of  liberty  and  property  without  due  process  of 
law.    Id. 

Due  process  under  Fourteenth  Amendment  does  not  prevent 
State  from  placing  upon  bank  commissioner  duty  of  dosing 
bank  found  upon  examination  to  be  insolvent  without  first 
instituting  proceeding?  and  obtaining  award.  TiOeOuaranty 

Co.y.AUen 136 

An  act  of  Congress  which  leaves  subject  with  which  Congress 
has  power  to  deal  unprovided  for  does  not  necessarily  take 
matters  n^thin  unprovided  area  out  of  any  posdble  state 

action.   In^  v.  Tobin 127 

Regtdatian  of  common  carriers:  State,  acting  through  ad- 
ministrative body,  may  require  railroads  to  make  physical 
track  connections  where  public  necessity  exists  Hier^oir. 

Seaboard  Air  Line  v.  Oeorgia  R,  R,  Comm 324 

In  determining  whether  such  public  necessity'  exists  just 
regard  should  be  given  to  probable  resulting  advantages 
and  to  necessary  expense  involved.    Id. 
Potoer  over  iniersiate  commerce:  State  cannot  lay  tax  on 
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interstate  commerce  in  any  form,  either  upon  buainees  con- 
stituting such  commerce,  or  privilege  of  engaging  in  it^  or 
receipts  as  such  derived  therefrom.     Kansas  City  By.^r. 

Kansas , .227 

Whether 'istate  tax  prohibited  by  commerce  clause  depends 
upon  operation  and  effect  as  enforced  and  not  upon  charac- 
terisation.  Id. 

Poliee  power:  State  may  regulate  use  of,  and  impose  licease 
tax^  on,  privilege  of  using  profit  sharing  coupons  and    : 

trading  stamps.    Rad  v.  Van  Demon  A  Lewis  . .        342. 

Tanner y. Litiie ........ ...  369 

PUney  v.  WashingUm ....".  387 

Statute  of  Washington  of  1907,  imposing  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  trading  stamps, 
held  proper  exercise  of  police  power,  and  not  unconstitu- 
tional as  interfering  with  or  burdening  interstate  commerce, 
impairing  obligation  of  contracts,  or  denying  equal  protec- 
tion or  due  process  of  law.    Tanner  v.LiUle. 369 

PUney  v.  Washinffton, 387 

It  is  within  power  of  legislature  to  consider  use  of  profit 
sharing  coupons  and  trading  stampe  as  having  evils  similar 

to  a  lottery.    Rast  v.  Van  Demon  A  Lewie 342 

Regulation  by  State  of  use  of  profit  sharing  coupons  and 
trading  stamps  in  connectibn  with  sales  of  tobacco  not  pro- 
hibited by  §  3394,  Rev.  Stat,  as  amended.  Id. 
li  business  subject  to  regulation  by  State  and  imposition  of 
privilege  taxes,  contracts  made  in  its  conduct  are  also  sub- 
ject to  such  regulation.    Id. 

Taxation  by:  State  may  not  tax  Federal  instrumentality  for 
privil^;e  of  performing  its  functions.    Fidelity  dt  Deposit 

Co.  V.  Pennsylvania 319 

Mere  contracts  between  United  States  and  private  corpora^ 
tion  do  not  make  it  an  essential  governmental  agency  and 
confer  freedom  from  state  control.  Id. 
Act  of  1894,  allowing  certain  corporations  to  be  accepted  as 
surety  does  not  create  them  Federal'  instrumentalities  free 
from  state  laws  and  taxation.    Id. 

Oil  leases  of  land  in,  Oklahoma  made  by  Osage  Indians  under 
authority  of  itcts-of  1891  and  1905  are  under  protection  of 
Government;  lessee  is  Federal  instrumentality;  and  State 
cannot  tax  its  interest  in  the  leases  either  directly  or  as  the 
leases  are  represented  by  the  capital  stock  of  the  corpora- 
tion owning  them.    Indian  OH  Co.  v.  Oklahoma 522 
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Legislature  may  create  taxing  district  to  meet  expense 
of  local  improvements  without  encountering  Fourteenth 
Amendment,   unless  action  palpably  arbitrary  or  plain 

abuse.    Oast  BeaUy  Co.  v.  Schneider  Granite  Co 55 

State  not  debarred  from  taxing  granted  privilege  of  bdng 
corporation  because  corporation  may  be  engaged  in  inter- 
state commerce.    Kansas  City  Ry,  v.  Kansas 227 

State  may  tax  domestic  corporation  for  t>rivilege  of  b^g 
such,  and  such  tax  not  necessarily  invalid  because  measured 
on  capital  stock  part  of  which  may  represent  capital  not 
taxable  by  State.    Id. 
State  has  broad  discretion  as  to  tax  exemptions.    Rogers  v. 

Hennepin  County 184 

State  may  fix  situs  of  memberships  in  an  exchange  for  pur- 
pose of  taxation,  and  in  so  doing  does  not  deprive  non- 
resident members  of  property  without  due  process  of  law. 
Id. 

Public  lands:  Where  State  makes  general  offer  to  sell  and 
provides  for  determination  of  conflicting  claims  of  right  to 
purchase,  it  is  not  bound  by  offer  or  precluded  from  withr 
drawing  it  until  rightful  claimant  determined  and  pasrment 
of  at  least  an  installment  of  purchase  price.  Banning  Co.  v. 

Calif amia 142 

Expenditures,  other  than  payment  to  State,  by  intended 
acceptor  of  offer  to  sell  public  lands,  are  but  voluntary  quali- 
fications to  become  purchaser  and  are  not  binding  on  him  or 
the  State.    Id. 

QtuBre,  whether  State  may  await  extinguishment  of  forest 
reserve  including  lands  granted,  but  title  to  which  not 
vested,  and  then  take  granted  lands.     United  States  v. 

Morrison i 192 

Extradition:  Act  of  1793  (f  5278,  R.  S.)  was  enacted  for  puiv 
pose  of  controlling  interstate  rendition,  and  so  far  as  its 
provisions  operated,  was  exclusive  of  state  power.   Innes  v. 

Tobin 127 

Commissions:  A  state  commission  appointed  to  dose  up 
business  in  which  State  engaged,  held  to  have  had  jurisdio* 
tion  to  consider,  find  and  offset  claims  of  State  against  one 
claiming  for  supplies  furnished,  and  by  doing  so  did  not  de- 
prive claimant  of  its  property  without  due  process  of  law. 

Carolina  Glass  Co.  v.  South  Carolina 305 

Such  commission  having  found  that  claimant  was  indebted 
to  State  in  excess  of  its  claim  and  entered  an  overjudgment 
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therefor,  held  that,  although  such  oyerjudgment  was  ren- 
dered without  authority  that  fact  did  not  affect  power  of 
commission  to  withdraw  funds  from  county  depositaries  as 
they  were  state  funds  and  subject  to  its  control.  Id. 
Creditor  of  State  cannot  assert  rights  against  withdrawal  by 
state  officers  of  funds  of  State  under  their  control  in  regard 
to  which  State  had  not  consented  to  be  sued;  and  held,  that 
such  withdrawal  did  not  amount  to  impairment  of  con- 
tract obligations.    Id. 

SuUm  by  and  against:  Funds  of  State  Dispensary  of  South 
Carolina  held  funds  of  State,  and  a  suit  against  membors  of 
Dispensary  Commission  in  effect  a  suit  against  State  not 
maintainable  in  Federal  court.    Carolina  Olasa  Co.  v.  South 

Carolina 305 

Cause  to  which  State  a  party  not  removable  into  Federal 
court.    Title  Guaranty  Co.  v.  AUen 136 

STATUTES.    See  Congreti;  Construction. 

STOCK  ANP  STOCKHOLDERS: 

In  suit  in  equity  by  stockholder  of  corporation  against 
other  corporations  to  recover  under  §  7  of  Anti-Trust  Act, 
court  cannot  enter  decree  requiring  plaintiff's  corporation 
to  sue  other  corporations  or  permitting  him  to  sue  iii  its 

name  and  behalf.  FleUmann  v.  WeUthach  Co 27 

As  to  right  of  stockholder  to  enjoin  corporation  from  volun- 
tarily paying  unconstitutional  tax.  See  Brushaber  y.  Union 
Pacific  R.R.Co 1 

STBKBT  CAB  COMPANIXS.    See  Interstate  Commerce. 

STRUTS  AND  mGHWATS.    See  BaUroads. 

SUCCXSSIONS: 

Right  to  succeed  to  property  of  decedent  depends  upon  and 

is  regulated  by  state  law.    Uterhart  v.  United  States 598 

On  the  construction  of  will  by  state  court,  held,  that  interests 
of  residuary  legatees  were  contingent  prior  to  July  1,  1902, 
within  meaning  of  Refunding  Act  of  1902,  except  as  to  such 
amounts  as  were  actually  paid  to  legatees  prior  to  that  date. 
Id. 

Deed  made  by  resident  of  one  State  to  person  of  another 
State  as  trustee  for  certain  beneficiaries  of  personal  property, 
donor  retaining  income  for  life  and  power  of  appointment, 
which  was  not  exercised,  hnjld  not  to  amount  to  transfer;  and 
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inheritance  tax  levied  by  State  of  donor's  residenee  on  whole 
fund  as  upon  a  transfer  intended  to  take  e£fect  in  enjoyment 

after  donor's  death,  sustained.  BuUen  v.  Wiacarmn 625 

Imposition  of  inheritanoe  tax  on  property  passing  by  d^  in 
trust,  by  State  of  donor's  residenee,  Md  not  tmconstitu- 
tional  as  impairing  obiigaticm  of  contract  or  depriving 
beneficiaries  of  trust  of  property  without  due  process  of 
law  because  State  where  pnqperty  situated  had  in^poi^  in- 
heritance tax  thereon.    Id. 

SUIT  AaAIRST  STATE.    See  South  Carolina. 

SUBITT  COMPANIES: 

Act  of  1894,  allowing  certain  corporations  to  be  accepted  as 
surety  does  not  create  them  Federal  instrumentalities  free 
from  state  laws  and  taxation.  Fidelity  A  Deposit  Co.  v. 
Pennsylvania 319 

SUBVBTS.    See  Publie  Lainds. 

TAP  LINE  RAILWAYS.    See  Xzitantate  Commeree  Com- 
missiozi. 

TARIFFS.    See  Interstate  Commeree. 

TAXES  AND  TAXATION: 
I.  Subjeets  of  taxation. 

Nothing  in  Constitution  prevents  taxation  of  membership 
in  exchange  restricted  in  use.     Rogers  v.  Hennepin  County.  184 
Such  membership  held  property,  notwithstanding  restric- 
tions upon  use,  and  subject  to  taxation.    Id, 
Whether  such  memberships  are  taxaUe  under  state  statutes 
is  a  matter  of  local  law.    Id. 

State  not  debarred  from  taxing  granted  privilege  of  being 
corporation  because  corporation  may  be  engaged  in  inter- 
state commerce.    Kansas  City  Ry.  v.  Kansas 227 

State  may  tax  domestic  corporaticm  for  privilege  of  being 
such,  and  such  tax  not  necessarily  invalid  because  measured 
on  capital  stock  part  of  which  may  represent  capital  not 
taxable  by  State.    Id. 

Tax  imposed  by  c.  135,  Kansas  Laws,  1913,  on  privilege  of 
being  corporation,  is  not  as  to  domestic  corporation  engaged 
in  both  interstate  and  intrastate  commerce,  invalid  either  as 
violation  of  commerce  clause,  or  of  due  process  dause,  of 
Ckmstitution.    Id. 


Digitized  by 


Google 


INDEX.  747 

TAZS8  AND  TAXATION— CoiUinued.  pa<» 

State  cannot  lay  tax  on  interstate  commerce  in  any  form,    ' 
either  upon  business  constituting  such  commerce,  or  priv- 
ilege of  engaging  in  it,  or  receipts  as  such  derived  therefrom. 
Id. 

Whether  state  tax  prohibited  by  conomerce  clause  depends 
upon  operation  and  effect  as  enforced  and  not  upo^  char- 
acterisation.   Id. 
Tax  upon  lease  made  is  one  on  power  to  make  lease.   Indian 

Oil  Co.  V.  Oklahoma 622 

Leases  that  cannot  be  taxed  as  entity  cannot  be  taxed 
vicariously  by  taxing  stock  of  corporation  owning  them 
where  only  value  of  stock  is  value  of  the  leases.  Id. 
.Oil  leases  of  land  in  Oklahoma  made  by  Osage  Indians 
under  authority  of  acts  of  1891  and  1905  are  under  protec- 
tion of  Qoyemment;  lessee  is  Federal  instrumentality;  and 
State  cannot  tax  its  interest  in  the  leases  either  directly  or  as 
the  leases  are  represented  by  the  capital  stack  of  the  corpora- 
tion owning  them.    Id. 

State  may  not  tax  Federal  instrumentality  for  privilege  of 
performing  its  functions.  Fidelity  <fc  Deposit  Co.  v.  Penn- 
sylvania  319. 

Pennsylvania  law  of  1895,  imposing  taxes  on  premiums  col- 
lected by  certain  classes  of  insurance  companies,  is  not,  as 
applied  to  premiums  on  bonds  of  Federal  government  ofl^als 
,.  by  surety  companies  under  act  of  1894,  unconstitutional  as 
interference  with  powers  of  government.  Id. 
State  may  impose  license  taxes  on  privil^;e  of  using  profit 
sharing  coupons  and  trading  stamps.    lUut  v.  Van  Demon 

db Lewis 342 

-Tanner y. LitUe 369 

Pitney  v.  Washingion 387 

II.  Situs  for  taxation. 

State  may  fix  situs  of  memberships  in  an  exchange  for  pur- 
pose of  taxation,  and  in  so  doing  does  not  deprive  h<m- 
resident  membeils  of  propcErty  without  due  process  of  law. 
Rogers  v.  Hennepin  County 184 

III.  Valuation  for  taxation. 

Correct  valuation  of  property  a  matter  tor  taxing  officials; 
and,  where  no  charge  of  denial  of  opportunity  to  be  heard, 
this  court  does  not  review  their  judgment.   Id. 

IV.  Classiflcatioii  in  taxation. 

Taxation  of  memberships  in  exchanges  wherein  business 
transactions  conducted  for  profit  not  a  denial  of  equal  pro- 
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tection  because  memberships  in  other  assoda^ons,  not  con- 
ducting business  exchanges  and  where  there  are  numifest 
distinctions,  are  not  also  taxed.    Id. 

V.  Double  taxation. 

Memberships  in  incorporated  exchanjsey  as  property  of 
respective  members,  are  distinct  from  assets  of  corp(»ution, 
and  taxing  members  on  membership  and  cori>oration  on 
assets  not  double  taxaticm.   Id. 

VI.  Bxemptions. 

State  has  broad  discretion  as  to  tax  exemptions.   Id. 

VII.  Restraining  payment  and  eoUeetion. 

Under  proper  av^ments  stockholder's  suit  to  restrain  ccnpo- 
ration  from  voluntarily  paying  tax  charged  to  be  uncon- 
stitutional, is  not  violative  of  §  3224,  Rev.  Stat.  Brushaber 

V.  Union  Pacific  R.R.Co.. 1 

Suit  not  maintainable  to  enjoin  assessment  or  ocdlection  of 
tax  because  (A  alleged  unconstitutionality  of  statute  im- 
posing it.    Dodge  v.  Osbom 118 

That  many  suits  would  have  to  be  brou^t  to  recover  taxes 
paid  under  unconstitutional  statute  and  that  meantime 
taxes  imposed  become  lien  and  constitute  cloud  on  title,  hdd 
inadequate  to  sustain  jurisdiction  of  equity  to  restrain 
collection.    Id. 

VIII.  VaUdity  in  general. 

Validity  of  each  tax  decided  upon  own  facts,  and  tasr 
within  taxing  power  of  State  not  condemned  as  unconstitu- 
tional unless  natural  operation  and  effect  render  it  prohibited 

exaction.    Kamaa  City  By.  v.  Kanmu 227 

Even  though  statutory  tax  prohibitory,  right  to  carry  on 
business  by  using  trading  stamps  and  profit  sharing  coupons 
is  not  so  protected  by  Constitution  as  to  render  tax  a  viola- 
tion of  due  process  of  law.  Rasi  v.  Vm  Demon  A  Lewie . . .  342 
St.  Louis  street  paving  ordinance  held  to  subject  {nroperty 
owners  to  disproportionate  taxation  and  therefwe  uncon- 
stitutional. Oiut  ReaUy  Co.  v.  Schneider  OranUe  Co.. .. .,  55 
Florida  statute  of  1913,  imposing  license  taxes  <m  merchants 
using  profit  sharing  coupons  and  trading  stamps  does  not 
deprive  of  due  process  of  law  because  of  sevmty  of  its 
p^ialties  intimidating  against  testing,  legality.  Bast  v. 
Van  Demon  &  Lewie , 342 

IX.  Inheritance  taxes. 

Imposition  on  property  pasedng  by  deed  in  trust,  by  State 
of  donor's  residence,  held  not  unconstitutional  as  impairing ' 
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obligation  of  contract  or  depriving  beneficiaries  of  trust  of 
property  without  due  process  of  law  because  State  where 
property  situated  had  imposed  inheritance  tax  thereon. 

BvUen  v.  Wisconsin 625 

Deed  made  by  resident  of  one  State  to  person  of  another 
State  as  trustee  for  certain  beneficiaries  of  personal  prop- 
erty, donor  retaining  income  for  life  and  power  of  appoint- 
ment, which  was  not  exercised,  held  not  to  amount  to 
transfer;  and  inheritance  tax  levied  by  State  of  donor's 
residence  on  whole  fund  as  upon  a  transfer  intended  to  take 
effect  in  enjojrment  after  donor's  death,  sustained.  Id. 
X.  Distriets;  establiahmezit  of. 
Legislature  may  create  taxing  districts  to  meet  expense  of 
local  improvements  without  encountering  Fourteenth 
Amendment,  unless  action  palpably  arbitrary  or  plain  abuse. 

Gasi  Realty  Co.  y.  Schneider  Granite  Co 55 

The  law  does  not  attempt  imaginary  exactness  or  go  beyond 
reasonable  probabilities  in  establishing  taxing  districts.  Id. 
Law  establishing  district  under  which  there  is  no  reasonable 
presumption  that*  justice  will  be  done,  but  under  which 
parties  will  probably  be  disproportionately  taxed,  cannot 
stand  as  constitutional  against  one  actually  so  taxed.  Id. 
Where  district  established  by  ddegated  authority  it  is  . 
essential  to  due  process  of  law  that  landowners  have  op- 
portunity to  be  heard  on  question  of  benefits.   Embree  v.. 

Kar^eas  City  Road  District. .242 

Where  statute  delegating  authority  for  establishment  of 
district  provides  ior  hearing  on  question  of  benefits,  decision 
of  designated  tribunal  sufficient,  and,  unless  made  fraudu- 
lently or  in  bad  faith,  due  process  not  denied.^  Id. 
Adequate  hearing  niay  be  had  before  a  delegated  tribunal 
authorized  to  establish  taxing  districts  for  roads  and  to  de- 
clare what  lands  shall  be  included  therein  as  benefited  and 
due  process  accorded  owners,  although  particular  roads  to 
be  improved  not  designated.    Id. 

A  legislative  act  establishing  zones  of  benefits  with  grad- 
uated ratings  for  assessments  in  districts  lawfully  created, 
does  not  deny  due  process  (^  law  where  it  does  not  provide 
for  a  hearing  on  this  particular  feature,  unless  le^slative 
apportionment  so  arbitrary  and  devoid  of  reasonable  basis 
as  to  amount  to  abuse  of  power.  Id. 
Statute  requiring  adequate  public  notice  of  time  and  place 
of  presentation  of  petition  for  creation  of  tax  district  and 
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providing  for  presentation  of  remoDstrances  with  power  to 
designated  tribunal  to  hear.petition  and  remonstrances  and 
make  such  changes  in  boundaries  of  proposed  district  as 
public  good  may  require,  contemplates  a  hearing,  and 
authorises  tribunal  to  so  adjust  boundaries  as  to  include 
only  such  lands  as  may  reasonably  be  expected  to  be  bene- 
fited.  Id. 

Although  no  hearing  afforded  owners  of  land  within  dis- 
trict on  appraisal  of  their  lands  for  purpose  of  apportioning 
tax,  due  process  not  denied  if  such  hearing  accorded  when 
tax  sought  to  be  enforced.    Id, 

Missouri  laws  providing  for  establishment  of  road  imint>ve- 
ment  districts  not  unconstitutional  under  due  process  provi- 
sion of  Fourteenth  Amendment.   Id, 
XI.  rederal  taxation. 

Constitution  recognised  the  two  great  classes  of  taxation  as 
direct  and  indirect  and  applied  rule  of  apportionment  as  to 
former  and  uniformity  as  to  latter;  but  by  Sixteenth  Amend- 
ment all  income  taxes  are  rdieved  from  rule  of  apportion- 
ment.   Brushaber  v.  Union  Pacific  R.  R.Co.. ., 1 

^xteenth  Amendment  obviously  intended  to  simptify 
situation  and  make  clear  limitations  on  taxing  power  of 
Congress  and  not  to  create  radical  and  destructive  changes 
in  constituticMial  S3rBtem.    Id, 

Uniformiiy  of  taxation  required  by  Constitution  is  geo- 
graphicaL   Id. 

Fifth  Amendment  is  not  a  limitation  upon  taxing  power 
conferred  upon  Congress.    Id, 

Arguments  as  to  expediency  of  levying  tax  within  power  of 
Congress  are  beyond  judicial  cognisance.  Id. 
When  tiiere  are  differences  between  subjects  taxed,  Congress 
does  not  transcend  limit  of  power  by  taxing  them  differentiy. 
Id. 

Want  of  due  process  of  law  does  not  arise  from  want  of  wis- 
dom in  Congress  in  levying  taxes  and  give  courts  power  to' 
overrule  acticm  of  Congress  by  declaring  it  to  be  tmcdnstitu- 
tional.   Id. 

Indepmidentiy  of  operations  ci  Sixteenth  Amendment,  a 
tax  on  product  (^  mine  is  not  a  tax  upon  property  as  such 
because  of  Its  ownership,  but  is  a  true  excise.    SUxnUm  y. 

BaUic  Mining  Co 103 

Requiring  appeal  to  Commisrioner  of  Internal  Revenue 
after  payment  of  taxes  and  giving  right  to  sue  only  after  his 
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refusal  to  refund  does  not  violate  due  process  of  law.   Dodge 

v.O^wm. 118 

See  Income  Tax;  War  BeTenue  Act. 

THIRTEENTH  AMENDMENT.    See  Conatitutional  Law, 
VII. 

TIME.    See  Appeal  and  Error. 

TITLE: 

Tenant  is  not  estopped  to  show  that  landlord's  title  has  ex- 
pired or  been  terminated  by  operation  of  law.    Johnson  v. 

Riddle 467 

One  knowingly  taking  property  of  another  cannot  by 
changing  its  form  or  commingling  it  with  property  of  his 
own  acquire  title  by  accession.     Union  Na^al  Stores  Co.  v. 

United  States 284 

Title  of  trustee  in  bankruptcy  relates  back  to  date  of  filing 

petition.  Fairbanks  Steam  Shovel  Co.  v.  Wills 642 

See  Indian  Lands. 

TONNAGE  DUES.    See  Maritime  Law. 

TORTS: 

Actions  of  tort  are  transitory.    Kansas  City  Ry.  v.  McAdow     51 

TRACK  CONNECTIONS.    See  Railroads. 

TRADE-MARKS: 

Right  to  use  is  property  of  which  owner  entitled  to  exclusive 
enjoyment  to  extent  that  it  has,  been  actually  used,  and  in- 
fringer is  required  in  equity  to  account  for  his  gains.    HamiU 

ton  Shoe  Co.  v.  Wolf  Brothers 261 

''  The  American  Girl/'  as  applied  to  women's  shoes,  not 
geographical  or  descriptive,  nor  indicative  of  qualities  or 
characteristics  of  article,  and  is  subject  to  appropriation  as 
trade-mark.    Id. 

Use  of  label  "American  Lady  "  held  to  infringe  trade-mark 
"  American  Girl."   Id. 

Although  decree  below  based  on  profits  gained  in  unfair 
competition,  as  proofs  and  findings  were  applicable  to  claim 
of  compensation  for  infiinging  trade-mark  to  which  claimant 
found  entitled,  decree  aflSrmed.  Id. 
Where  defendant  not  an  innocent  infringer  and  apportion- 
ment between  profits  attributable  to  infring^nent  and  those 
attributable  to  intrinsic  merit  of  article  inhei^tly  impossi- 
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ble,  complainant  not  limited  in  recovery  to  former,  nor  is 
burden  on  him  to  show  what  such  portion  of  profits  was. 
Id. 

Owner  entitled  to  so  much  of  profit  as  resulted  to  infringer 
from  use  of  mark;  and  rather  that  owner  have  all  the  profit 
than  that  he  be  deprived  of  any  portion  thereof.  Id. 
In  suit  for  infringement  decree  based  on  Master's  finding  as 
to  amount  of  profits  to  which  complainant  entitled  not  dis- 
turbed.   Id. 

Where  neither  of  parties,  citizens  of  different  States,  has 
registered  trade-mark  in  dispute,  and  no  local  rule  is  shown, 
cases  involving  use  of  such  trade-mark  determined  accord- 
ing to  applicable  common-law  principles.     Hanover  Star 

MiUing  Co.  v.  Metcalf 403 

Redress  accorded  in  trade-mark  cases  is  based  upon  party's 
right  to  be  protected  in  good  will  of  business;  and  English 
rule  that  only  property  in  trade-mark  is  in  connection  with 
existing  business  prevails  generally  in  this  country.  Id. 
Common  law  of  trade-marks  is  but  part  of  law  of  unfair  com- 
petition.   Id. 

Property  in  common  law  trade-marks  andYight  to  exclusive 
use  grows  out  of  use  and  not  mere  adoption.  Id. 
Question  of  prior  appropriation  legally  insignificant  in 
absence  of  intent  on  part  of  later  adopter  to  take  benefit  of 
reputation  or  to  forestall  extension  of  the  trade  of  the  earlier 
adopter.    Id. 

While  property  in  trade-mark  not  limited  so  far  as  its  use 
has  extended,  by  territorial  bounds,  earlier  adopter  may 
not  monopolise  markets  that  his  trade  has  never  reached  and 
where  mark  signifies  goods  of  another.  Id. 
So  far  as  controversy  over  trade-mark  concerns  intrastate 
distribution,  subject  not  within  sovereign  power  of  United 
States.    Id. 

Trade-mark  rights  may  be  lost  by  abandonment,  non-user, 
laches  (M*  acquiescence.   Id. 

Where  later  adopter,  in  good  faith  and  without  notice  of  its 
use  in  other  territory  by  earlier  adopter,  expends  money  and 
effort  in  building  up  trade  in  territory  which  earlier  adopter 
has  left  unoccupied  for  a  long  time  and  into  which  his  trade 
would  not  naturally  expand,  latter  estopped  to  assert  in- 
fringement in  that  territory.    Id. 

A  third  party  entering  territory  of  one  entitled  to  use  trade- 
mark and  attempting  to  use  same  in  manner  5^hich,  through 
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similarity  of  paclu«e»  is  deceiving,  is  guilty  of  unfair  com- 
petition, from  .which  protection  will  be  accorded.  Id. 
Where  jurisdiction  of  i>istrict  Court  in  trade-mark  case 
rests  on  diversity  of  citizenship,  decision  of  Circuit  Court  of 
Appeals  is  final  and  can  only  be  reviewed  on  certiorari.  Id. 
See  Unfair  Competition. 

TRADING  STAMPS: 

State  may  regulate  use  of,  and  impose  license  taxes  on,  priv- 
ilege of  using  profit  sharing  coupons  and  trading  stamps. 

Raa  V.  Van  Deman  &  Lewis 342 

Tanner  v.  LitUe 369 

PUney  v.  WashingUm 387 

Regulation  by  State  of  use  of  profit  sharing  coupons  and 
trading  stamps  in  connection  with  sales  of  tobacco  not  pro- 
hibited^by  §3394,  Rev.  Stat.,  as  amended.    RaUy.  Van 

Deman  <fe  Lewis 342 

Discernment  and  correction  of  evils  resulting  from  us^  of 
profit  sharing  coupons  and  trading  stamps  is  within  legisla- 
tive authority.    Id. 

Regulation  of  use  of  profit  sharing  coupons  and  trading 
stamps  in  connection  with  retail  sales  to  individual  pur- 
chasers and  consumers  and  not  designed  to  be  used  by 
manufacturer  from  another  State  to  State  of  distribution, 
does  not  interfere  with  or  burden  interstate  commerce.  Id. 
Florida  statute  of  1913^  imposing  special  license  taxes  on 
merchants  using  such  coupons  and  stamps,  is  not  uncon- 
stitutional as  impairing  obligation  of  contracts,  as  it  must  be 
construed  as  having  prospective  operation.  Id. 
In  conducting  retail  business,  use  of  such  coupons  and 
stamps  is  not  advertising  pure  and  simple;  there  is  a  distinc- 
tion.   Id. 

It  is  within  power  of  legislature  to  consider  use  of  such 
coupons  and  stamps  as  having  evils  similar  to  a  lottery. 
Id. 

Even  though  statutory  tax  prohibitory,  right  to  carry  on 
business  by  using  such  stamps  and  coupons  is  not  so  pro- 
tected by  Constitution  as  to  render  tax  a  violation  of  due 
process  of  law.    Idl 

Statute  of  Washington  of  1907,  imporang  license  taxes  on 
privilege  of  using  profit  sharing  coupons  and  trading  stamps, 
hdd  proper  exercise  of  police  power,  and  not  unconstitutional 
as  interfering  with  or.  burdening  interstate  commerce,  im- 
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pairing  obligation  of  contracts,  or  denying  equal  protection 

or  due  process  of  law.    Tanner  v.  LitUe 369 

PUney  v.  WaahingUm 387 

Qtioere,  whether  statute  relating  to  profit  sharing  coupons 
and  trading  stamps  redeemable  exclusively  in  cash  and  credit 
on  purchase  is  objectionable.    Boat  v.  Van  Demon  &  Lewis  342 

TRANSPORTATION.    See  Interstate  Commeroe. 

TRBATIKS.    See  Indian  Lands. 

TRESPASS.    See  PubUc  Lands. 

TRIAL: 

Rule  that  party  not  entitled  to  sit  silent  until  after  verdict 
and  then  insist  that  it  be  set  aside  for  failure  of  court  to  par- 
ticularly specify  in  its  charge  some  matter  to  which  its 
^  attention  had  not  been  suitably  called,  is  not  altered  by 

Minnesota  statute  under  which  errors  may  be  specified  on 
motion  for  new  Uial  without  taking  exceptions.    lUinoie 

Central  R.  R.  v.  Skagge 66 

Under  local  practice  in  Nebraska,  where  trial  by  jury  is 
waived  in  action  at  law,  findings  made  by  trial  court  have 
force  and  effect  of  verdict  of  jury,  and  hearing  in  supreme 
court  is  not  trial  de  novo.  Jones  NaUonalBank  v.  Yates 541 

TRIPLE  DAMAGES.    See  Anti-Trust  Act. 

TRUNK  AND  TAP  LINES.   See  Interstate  Commaree  Com- 
mission. 

TRUSTS  AND  TRUSTEES: 

Trusts  for  life  with  income  free  from  interference  or  control 
of  creditors  are,  in  Massachusetts,  valid  and  effective 
against  creditors  and,  under  certain  conditions,  against  as- 
signees and  trustees  in  bankruptcy.   Eaton  v.  Boston  Trud 

Co 427 

Deed  made  by  resident  of  one  State  to  person  of  another 
State  as  trustee  for  certain  beneficiaries  of  personal  prop- 
erty, donor  retaining  income  for  life  and  power  of  appoint- 
ment, which  was  not  exercised,  heid  not  to  amount  to  trans- 
fer; and  inheritance  tax  levied  by  State  of  donor's  residence 
on  whole  fund  as  upon  a  transfer  intended  to  t^e  effect  in 
enjoyment  after  donor's  death,  sustained.  Bulien  v.  Wis- 
consin.  626 

See  Bankruptoj. 
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VVFAIB  OOMPITITION:  pags 

User  of  unregistered  design,  similar  to  that  of  eariier  user, 
may  be  enjoined  from  further  use,  but  may  not  be  charged 
with  profits  if  original  imitation  unintentional  and  there 
was  no  deceit  or  substitution  of  goods  in  fact.    Straus  v. 

Notaseme  Co 179 

Where  supposed  unfairness  consisted  mainly  in  use  of  device 
that  earlier  user  unsuccessfully  sought  to  have  registered, 
relief  denied.   Id. 

See  Trade-Marks. 

UMITBD  8TAT18: 

In  a  pn^>er  case  reformation  of  a  contract  may  be  required 
against  the  United  States,  notwithstanding  {3744,  Rev. 

Stat.   Ack^Und  v.  United  States. 531 

Oil  leases  of  land  in  Oklahoma  made  by  Osage  Indians  under 
authority  of  acts  of  1891, 1905,  are  under  protection  of  Gov- 
ernment; lessee  is  Federal  instrumentality,  and  State  cannot 
tax  its  interest  in  the  leases.  Indian  OU  Co.  y.  Oklahoma,..  522 
Where  officers  charged  with  matter  have  refused  offer  for 
use  of  invention^  and  have  declined  to  use  it,  and,  proceeding 
independently,  make  and  use  articles  designed  by  them- 
sdves,  claimed  by  patentee  to  embody  his  invention,  there 
IS  no  implied  contract  on  part  of  Government  to  pay  for  use 
of  invention;  and  Court  of  Chiims  without  jurisdiction  of 

daim  prior  to  act  of  1910.    Pamham  v.  UnitedStatee 537 

It  is  essential  that  suit  in  name  of  United  States  to  cancel 
homestead  patent  be  brought  with  approval  of  Attorn^ 
General,  and  it  is  sufficient  if  United  States  is  represented  in 
this  court  by  assistant  attorney  general  and  there  is  produo- 
tioai  of  letter  of  Attorn^  General  authorising  the  suit. 

Causey  v.  United  States 399 

Rule  applicable  to  private  contracts  that  vendor  seeking  to 
rescind  must  be  ready  to  return  consideration,  not  applicable 
to  Government  in  suit  to  cancel  patent  for  land.   Id. 
So  far  as  controversy  over  trade-mark  concerns  intrastate 
distribution,  subject  not  within  sovereign  power  of  United 

States.    Hanover  Star  Milling  Co.  v.  Meta^. 403 

See  CongrMs;  President;  Public  Lands. 

VALUATION: 

Correct  valuation  of  property  a  matter  for  taxing  officials; 
and,  where  no  charge  of  denial  of  opportunity  to  be  heard, 
this  court  does  not  review  their  judgment.  Rogers  v. 
Hennepin  Cotmty 184 
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VABIANCB.    See  Pleikding.  paob 

VENDOR  AND  VENDEE : 

Rule  applicable  to  private  contracts  thai  vendor  seeking  to 
rescind  must  be  ready  to  return  consideration,  not  applicable 
to  Government  in  suit  to  cancel  .patent  for  land.  Causey  v. 
United  States 399 

VESSELS.    See  Maritime  Law. 

VESTED    AND    CONTINGENT   INTERESTS.      See    War 
Revenue  Act. 

WAIVER: 

Question  of  capacity  of  trustee  in  bankruptcy  to  sue  waived 
if  not  raised  in  trial  court.  FairbankaSteamShavel  Co.  v.  WUU  642 
Controversies  in  case  brought  in  Federal  court  depending 
alone  upon  right  to  sue  because  of  district  in  which  parties 
reside,  may  be  waived.  Male  v.  Atchison,  T.  AS.F.Ry .. .  97 
Effect  of  appearance  as  waiver  of  objection  in  bankruptcy 
proceedings.    See  Fairbanks  Steam  Shovel  Co,  v.  WiUs ....  642 

WAREHOUSEMEN: 

Transportation,  as  regulated  by  Commerce  Act,  includes 
services  of  connecting  carrier  as  warehouseman  of  goods 
after  arrival  at  destination  and  before  actual  delivery. 

Southern  Ry.  v.  PrescoU .* 632 

Under  stipulation  in  bill  of  lading  of  interstate  shipment, 
that  carrier  liable  .as  warehouseman  only  for  goods  after 
arrival  at  destination  and  not  removed  within  specified 
time,  carrier  liable  only  for  nei^igence;  and  if  loss  admittedly 
by  fire,  burden  is  on  plaintiff  to  prove  negligence,  notwith- 
standing rule  under  state  law.   Id. 

WAR  REVENXTE  TAX: 

On  the  construction  of  will  by  state  court,  held,  that  interests 
of  residuary  legatees  were  contingent  prior  to  July  1,  1902, 
within  meaning  of  Refunding  Act  of  1902,  except  as  to  such 
amounts  as  were  actually  paid  to  legatees  prior  to  that  date. 
UterhartY.  United  States 598 

WASHINGTON: 

Slyttute  of  1907,  imposing  license  taxes  on  privflege  of  using 
profit  sharing  coupons  and  trading  stamps,  held  proper 
exercise  of  pdiice  power,  and  not  unconstitutional  as  inter- 
fering with  or  burdening  interstate,  oommeroe,  impairing 
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obligation  of  contracts,  or  denying  equal  protection  or  due 

process  of  law.    Tanner  v.  Little 369 

PUney  v.  Washifigton  . .    387 

WAT1B8.    See  Na?igable  Waters;  Riparian  Bights. 

WILLS: 

Judicial  construction  by  state  coUrt  of  competent  jurisdic- 
tion determines  legally  and  practically  extent  and  character 
of  interests  taken  by  legatees.    Uterhart  v.  United  States. . .  598 

WORDS  AND  PHRA8I8: 

"  The  American  Girl/'  as  applied  to  women's  shoes,  not 
geographical  or  descriptive,  nor  indicative  of  qualities  or 
characteristics  of  article,  and  is  subject  to  appropriation  as 

trade-mark.    HamUtan  Shoe  Co.  v.  Wolf  Brothers 251 

"Next  of  kin"  in  Employers'  Liability  Act  not  Used  in 
conunon-law  significance..  Seaboard  Air  Line  v.  Kenney . .  489 
"Officer"  as  used  in  §32,  Grim.  Gode.    See  Lamar  v. 
United  States. . 60 

WRIT  AND  PROCESS.   See  Appeal  and  Krror;  Ctrtlorari; 
Injunetion;  Prohibition. 
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